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P  RE  FA  C  E. 


It  is  now  two  years  fince  the  folbwing  work 
firft  made  its  appearance,  and  was  received  with 
die  moil  flattering  marks  of  approbation.  In 
the  mean  time,  th^  author  has  given  it  a  thorou^ 
and  attentive  revifion^  which,  with  the  affiftance 
of  a  new  feries  of  reports  lately  publiflied  *,  has 
oubled  him  to  corxedt  fome  pafTages  which  were 
erroneous,— -to  explain  others  which  were  doubt- 
ful,— and  to  illuftrate  the  whole  with  a  great 
variety  of  new  cafes  and  obfervations.  He 
flatters  himfelf,  however,  that  the  purchafers  of 
the  former  impreffion  will  not  be  offended  at  the 
improvements  in  the  prefent.  A  work  which  pro- 
fefles  to  treat  of  the  mJem  pradice  and  jurifdic- 
tton  of  the  court,  muft,  from  the  nature  '<rf*  the 
fubjeft,  neceflarily  require  perpetual  alterations 
and  amendments,  la  tbefe  cafes,  the  utmofl:  an 
editor  can  do,  is  to  correft  each  fuqceflive  edition 
by  the  lateft  determinations,  and  to  bring  it  as 


#  Bi  Dnij^las  and  Ctwfer^  from  the  14th  to  the  2 ift  of  the 
prefent  Rcigo. 

near 


li  PREFACE 

near  the  fiandard  of  the  day,  as  the  beft  infor-^ 
matton  he  can  procure  will  enable  him.  This 
has  been  the  author's  objeft  upon  the  prefent  occa- 
^on ;  and  whenever  he  has  failed,  he  will  venture 
to  afliire  t^e  reader,  it  has  nol  been  through  the 
want  of  care  or  attention— both  which  he  has 
unremittingly  beftowed,  in  order  to  render  the 
work  fomewhat  lefs  unworthy  that  Jiberal  patro- 
nage, with  which  the  profeflion  have  condefcended 
to  honour  it.  n 


THE 


THE 

Authority  and  yurifdiBim 

O  F    T  H  E 

Court  oi  Kin^s  Bench, 


THE  {HJmary  objeds  of  the  taw  are  the  cftablidu 
naeot.  of  rights,  and  the  prohibitiaa  of  wrongai, 
«  and  to  accQOipUlh  the  redrefs  of  injuries^.  ooiutB  c^ 

juftiee  are  inllituted  in  every  civil  focietv,  in  order  tw 
proicd  the  ^iok  from  the  jnfults  of  the  Jitmigst^  by  eac* 
pmidtng  and  enforcing  thofeiaws,  by  which  rights  are 
cienhed^  and  wrongs  probibiM*  Tbb  ipemedy  ia  theie* 
fore  principally  to  be  ibught  bjr  application  to  thefe 
c#ufiB  of^uftice^.  whichy  in  all  mftances  of  an  injury 
being  conamitted^  either  in&ids  a  puniibmcnt  on.  the  of*' 
fender^  or  ^ses^a  reconxpcnceto  the  peribn  injiiced. 

A  court  IS  defined  to  be  a  place  wherein  juilice  is  duly 
adniiniftered^ .  Co.  Ui.  58.  And^  as  by  our  excellenC 
conftitution,  the  fole  executive  power  of  the  laws  is  veiled 
id  the  perfon  of  the  king^  it  will  follow,  that  all  courts  ^ 
jttftice,  which  are  ihe  midium^  by  which,  he  admioifters 
the  laws,  are  derived  from  the  power  of  the  Crown^  Foe 
whether  created  bjr  a£k  ol  parliament,.  lettetB.  patent,  or 
fubfifting  by  prefcription  C^e  only  methods  by  which  any 
court  of  judicature  can  exift),  the  kinged  confept  in  the* 
two  femier  is  expre(9ly»  and  in  the  latter  impliedly  etveii« 
In  ail  thefe^  courts  the  king  is  fuppofed,  in  contenipuitioB 
of  law,  to  be  always  *  prtfent;  bat  as  that  is  in  fad  iioa-  V^O^ 
poiiible,  he  13.  there  reprefeoted  by  Us  judges^  whofe  ^  ' 
power  is  only  an  emanation  of  the  royal  prerogative. 

B  For 


the  Hutj^otit)}  Ahtil  glut  ilbmifin  of 

For  the  mcfc  fpeedy,  univerfal  and  irijpartial  admr 
hiftratioh  of  jultice  between  fubjc6F  and  fubjeflt,  the  law 
hath  appbinted  i  prodigious  luimber  of  cotTfts,  fomc  \«'ith 
a  more  iiihitedi  others  wlfh  a  n16rc  cttenfive  Junrdiaion  5 
fome  ^onftituted  to  inquire  only,  others  t6  hear  and  de- 
termine ;  fomt  to  determine  in  the  firft  ihftafiCc,  otherS 
iipon  appeal;,  and  by  way  of  i'eyictc. 

Ail  courts  of  record  arc  the  king^s  c6urtSj  in  rigfit  of 
his  crown  and  royal  dignity^  arid  therefore  no  other  couri 
(lath  authority  to  fine  or  imprifoH ;  fo  that  the  very 
eredion  of  a  new  jurifdidion  with  power  of  fine  or  inw 
.  prifonmcnt,  mak^  it  inftantly  a  court  of  record.-  FincA^^ 
Law.  235.    Ai/I.  200.     12  Mod,  388- 

By  the  incicnt  Saxon  eotiftitution^  thefc  iKtd&  6hly  on^ 
fuperior  court  of  ji^ftice  10  the  kingddm :  and  that  had 
cognizance  both  of  civil  and  fpiritual  caufes,  viz.  the 
Mftiiitiagmate,  or  general  coufccil  which  aflSennbted  an- 
nually, or  oftener,  wherever  the  king  k6pt  his  Eajtir^ 
Ciriftfnas,  or  iVKifrUid^^  as  Welt  to  do  private  jodice  ai 
to  confult  apotf  public  btifl'nef^:  And  at  the  conqueft^. 
the  ecclefiaftical  jurifdididtl  wa$  div^rt^d  iflto  anothef 
ofaatinef.  The  concfueror  fearirig  danger  from  thofe  ^ 
nual  parlianients  eftabliihed  a  conftdnt  court  in  his  own 
hall  called  by  ancient  authors,  inda  regia,  or  auia  tegii^ 
which  was  compofetf  6f  the  king's  gr^at  officers  of  ftate 
refident  in  hisrpalace,'  arfd  attendaAf  oD  his  ^erfoti  aflifted 
by  certaift  perfons  learned  in  the  tav^s;  all  of  y^honfi  had 
a  feat  in  the  oi^a  regia^  and  formed  a  kind  of  court  of  ap« 
peal,  or  rather  of  advice',  in  matfers  of  great  momest 
and  difficulty.  All  thefe,  in  their  fev^fai  department, 
trgnfa£ted  all  feCular  Burintf^  b6th  criminal  and  civity  and 
EkeiMife  matters  of  the  retenue;  jfnd  over  alf  preiided 
one  fpecid  ihagiArate,  tailed  the  chM  jufticiari  or  ca^ 
/*^V  pitalis  jujlkiarids  iotiui  Anglic,  Who  Was  the  prin6Tp'al  * 
V  J/  minifter  df  f(at^,'  the  fecoiid  man  in  the  kingdom,  and 
by  virtue  of  his  office  goardiart  of  the  reabnl  iti  the  ktngV 
abfence.\  And  thrs  ofBcer  it  was^  vfho  (irhic'fpatly  deter- 
mined all  the  vaft  variety  of  eatfes  thsft  arofe  \ti  this  ex* 
.  -  tendve  jurifdidioA ;  and,  from  the  plenitude  of  hb  power/ 
grew  at  length  obnoacbos  to  Che  peojilei  a^d  dan j;crous  to 

Hie 


^he  government  which  cmptoyed  him:    S^L  Okff.  33!^ 

33^»333-  : 

This  ^at  uhiverfal  court  being  boahd  to  follo^r  the 

king's  hoiifehold  in  all  his  prc^efles  and  expeditions^ 
the  trial  of  comnlon  caufes  therein  was  found  very  bur- 
thenbme.  to  the  fiibjeS  :  wherefore  kh^  Y^in,  who 
dreaded  alfo  the  power  of  the  jufliciar,  very  readily  totH 
fented  to  that  article  which  now  forms  the  eleventh 
thapteroffM|fftfr&ir/ii,  andena€tsj  ^*  Thit  commumapla^ 
^*  ciia  nmfefuaktur  Curiam  regis ,  fid  tentantur  in  aliquo  leto 
**  «rf©.'*  This  certain  place  was  ^(labliihed  in  Weft, 
roinfier-hall^  thb  place  where  the  aula  reps  originally  fat, 
when  the  king  refided  in  that  city,  and  there  it  hath  ever 
fince  continued.  And  the  court  being  thus  rendered 
fixed  and  ftationary,  thb  judges  became  fo  too ;  and  li 
chief,  with  other  juftices  of  the  conunoii  pleas  was  there- 
upon appointed,  with  jurifdifiion  to  hear  and  determine 
all  pleas  of  land>  and  injuries  merely  civil  between  fubjeft 
andfubjea. 

The  aula  regia  bting  thtis  ftripp^d  6f  k  confiderabte 

branch  of  its  jurifdidion,  and  the  power  of  the  jufticim' 

being  alfo  eoniiderably  curbed  by  many  articles  in  iht 

great  charter,  the  authority  of  both  began  to  decline 

apace  under  the  long  and  trodblefome  reign  of  iing  HenrJ^ 

the  Third.    And  in  furth^  purfuance  of  this  example, 

the  other  feveral  offices  of  the  chitf  juJHciar  werei  undet 

Edward  the  Firft  (who  new  modelled  the  whole  ff^lme  of 

the  judicial  pofity),  fobdivided  and  broken  intd  diftinft 

courts  of  judicature.     A  court  of  chivalry  wa9  ertSed. 

over  which  the  conftable  and  marlhal  prefided ;  as  did     J^    ^ 

the  fteward  of  the  houfehold  over  *  another^  conftittited    (^  Aj 

to  regulate  the  king^s  domefiic  fervants.     Tfai^  high 

fteward^  with  thebai^onsof  pavliamenti  formed  an  liuguft 

tribunal  for  the  trial  of  delinquent  peers;  and  the  barons 

referved  to  themfeltes  in  parliantent  the  ri0^t  of  review* 

ing  the  fentences  of  other  cotlrts  in  the  laft  refort.    The 

dittribution  of  common  juftice  between  man  and  man 

was  thrown  into  fo  protident  sin  order,  that  the  great 

judicial  officers  were  made  to  form  a  cheque  upon  each 

other,  the  €$uri  of  cbmcery  ifliung  all  ori^md  writs  under 

B  2  th* 
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thp  grcA't  fptl  to  the  other  cburts  j  the  common  pleas  being; 

allowed  to  determine  all  caufes  between  private  fobjeSs; 
-rise  ^Mtf^iMT ifianaging  the  king'j  revenue ;  and  the  court 
,  of  kin^s  bench  retaining  all  the  jorifdi^licjfn  which  was  not 

catitofved  out  to  other  coojts^  and  parricolarly  the  fiiper- 
.  interidaM^  of  all  the  reft  by  way  of  appeal ;  and  the  fo!e 
.  cognisance  of  pleas  of  the  crown,  or  criminal  caufes. 
The  cdurt  of  king's;  bench  ia  the  fuprbnc  court  of 

Common  Uw  in  the  kingdom ;  and  is  fo  called^  becaufe 
5  the.  king  uredforn^erty  to  fit  there  in  perfon ;  it  confiftsof 

ft  tfUffjvfikfy  and  three  pmfne  jufticesy  who  are  by  their 

ofBce  thfe  Jovereign  confervators  of  the  peace ^  arui  fitpreme 

corm^x  6f  the  Imd.  Yet,  though  the  king  himfelf  ufed 
.to  fit  m  this  court,  and  ftill  is  fuppored.to  do  fo^  he  (Ed 

not,  neither 'by  4aw  is  he  empowered  to  determine  any 
.c^ufte  or  mdtion»  but  by  the  mouth  of  his  judges,  to 

whom  hie  hath  cohimitted  his  whole  judicial  authority. 

This  court  is  the  remnant  of  the  aula  regia^  arid  is  w*, 
:UOr  can  be,  from  the  vcty  nature  "and  conftitbtion  of  it, 
fix^d  to^  inv  certain  placis^  bpt  may  follow  the  king's 
perfon  wherever  he  goe3 ;  for  which  rcafoo  allfjrooefc  bjr 
originial,  iffuing  cut  of  this  court  in  the  kill's  inuiie)  b 
TetUfnable  **  uUcunqwfuerimuf  in  Ar^liaJ^ 
^-  For  (oiile  ceBturies  paft  it  hath  ufuattjr  fat  «t  We/'- 
•Mnfter,  being  .an  antient  palace  of  the  crown ;  and  we 
find  th^t  afftcfr  Ediv.  I.  hid  conquered  ScatldHd,  it  vdnally 
ht'pit'Roxturgii^  Hal.  ttift,  C.  L  200. 
,  *.  It  is  termed  the  Cujtos  Monim  of  all  the  reiVm,  and 
hj  the  plenitude  of  its  power,  wherever  it  meets  with  « 
loffence  contrary  to  the  firft  prmciplcs  cff  ]tiftice,  aad  rf 
da^erous  coniequencc&  (?f  not  reftrained),  adapts  a  pro^ 
per,  punilhment  to  it;    i  Hitw.  PL  C.  6.    Sid,  1 68, 

Thje- jurifdidion  of  this  court  h  very  high  imd  twitifcen- 
deRt.  It  keeps.all  ihferior  jiirifdidiions  within  the  bounds 
of  tlieir  atithofify;'^nd  may  either  remove  thieir  pro- 
ceedings to  be  .detcrmtnod  iwrc,  ^r  prohibit  their  rpro- 
^^fsMowi  it  .fupetintcnds  all  civif  corporations  in  the 
kingdom-;  commands  magiftrates  and  others  to  x!o*what 
theiffduty  requires  in  e^ry  cafe,  wifere  there  is  no  fpc- 
cific  remedy :   proteds  the  liberty  of  the  fubjeS,  by 

fpeedy 


the  (JToait  cf  ainff'0  25airtj. 

fpeedy  and  fummary  interpofition  :  takes  cogniZ'ance  both 

of  criminal  and  civil  caufes ;  the  former  in  what  is  qallei 

ihc  Crown  Side y  ov  jCrown  Office ;  the  latter  m*  the  Af  J 

ft'iff  of  the  court.     The  jurildiaion  pf  the  crown  fide  is 

not  intended  to  be  here  treated  ofl     But  on  the  plea  fide 

it  hath  an  original  jurifdiftipn   sinrf  cdghizahce   pf  aS 

anions  of  trefpafs^  or  either  injiiry  aUedged  to  bs  committej 

vi  ct  arniis ;  of  aprons  for  forgery   of  deeds ^  maintenance^ 

cmfpiracj^  deceit ,  and  anions  on  the  cofe^  wliich  alledge 

^Tiy  falftt'y  or  fraud  \  all  of  which  favour  of  a  criminal 

nature,  ahhough  the  adion  is  brovffht  for  a  civil  remedy, 

^d  noakes  the  defendant  liable  in  ftriftnefs.to  pay  a  fin^ 

to  the  king,  as  well  as  danriages  to  the  injui^ed  party^ 

Finch.  198.     The  .fanoc  doftrine  Is  alfo  extended  to  all 

adions  on  the  cafe  whatfoever  (except  real' afiibns),  am} 

has  continued  to  do  To  for  ages ;  it  being  furmifed  that 

the  defendant  is  arrefted  for  a  fuppofed  trefpafs,  which  hA 

never  has  in  reality  committed ;  and  being  in  t^e  cuftody 

of  the  maiihal  of  this  court,  the  plaintifTis  at  liberty  tpt 

proceed  againil  him  for  any  oth/^r  p.efibnal  injury.;  which 

fu^mife  the. defendant  is  not  at  liberty  to. dlfpute:  Thjefe 

fidions  of  law,,  on  confideratipn,  are  highly   beneficial 

and  ufeful,  efpecialiy  as  this  maxim  is  ever  iavariably 

obfenred,  *  'That  no  fi^jon  fball  exterfdto'iAfork  an  injury  ;      ^*fi^ 

///  proper  operation  feeing  to  prevent  a  mfchief  or  remedy  an      * '  **  ^ 

inconvenience,  that  n^ght  refult  from  the  general  rule  of  law. 

3   Rep.   30.      a   Roll.  Rep.    502.      Co.   Litt.    1 50,      1 1 

It  IS  a  court  of  appeal,  intp  .which  may  be  r/cmpved,  * 
by  v^'rit  of  lerror^  alf  determination?  of. the  cpurt  of  Gwi. 
mow  Pleat,  and  of  all  inferior  courts  pf  recprd  m  Engla^d^ 
Y^t .  evep  this  cojurt  is  not  the  dernier  refort  of  the 
fubjeS :  for,  if  he  he  not  fatisfied  with  any  determioatioi^ 
here,  he  may  reippvcit  by  writ  of  ^rror  into  the  houfe 
of  fords,  or  the  court  pf  eif:chequer  cjiannbcr,  as  thie  cafe 
may  happen;  according  to  the  nature  of  t^ic'fuit,  jjnd  the 
manner  in  which  it  hath  been  jnftituted. 

It  graots  an  habeas  corpu^to  relieve  perfons  \Yrongfully 

imprifoned;  an4  upon  return  pf  the  caufe,  th^y  may  be 

hailed  or  difcharged  as  the  court  (hall  think  (it:  AH'q 

mftndamuis  to  inferior  courts  to  oblige  them  to  do  tReti: 
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The  JHtttgOtUp  an4  3|ttrt(bt(tiOn,  &c. 

duty,  prohibitions  to  keep  thein  within  their  proper  jurif. 
^ifiion ;  and  may  puniih  an  inferior  ipagiftrate,  or  officer 
of  juftice,  for  winul  or  corrupt  abufe  of  his  authority. 

It  capBQt  hold  plea  in  any  perfonal  a^ion  where  the 
^ebt  Of  damage  is  lefs  than  40/.;  a  lefs  fum  being  be- 
neath its  dimity,  a  /ii/?,  311.  Stai.  6.  E4w.  I,  c.  8. 
]Por  the  wifdom  of  th^  oommon  law  was,  that  men 
fliould  not  be  troubled  for  fuits  offmall  value  in  the  kingS 
courts,  there  being  infiprior  jurifdiaions  eftabli^hed,  ii^ 
•prder  to  bring  jqftice  home  to  pvery  man's  door. 

i^coftti^he      ^y  ^^^''  43  ^^'^-  ^'  ^-  '^  ^  enaSed,  "  That  if  any 

flebtordftfntcef-'  perfonal  adion  be  brought  ip  ^ny  of  her  majefty'^ 

fntoimt  to  left  "  courts  2iWefimnJier  (not  being  for  any  title  or  inlerefi 

Miio4»f.         u  of  lands,  nor  concerning  tht  freehld  or  inheritance  of 

f  any  lands,  nor  for  any  battery,)  it  (ball  appear  to  the 

**  judges  of  the  fajne  ^ourt,^  and  be  fo  lignified  by  the 

^'  juftip^  before  yrhom  the  iaqie  0iall  be  tri^d>  that  the 

f*  debf  or  damages  to  be  recovered  therein,  ihal|  not 

f*  amount  *  to  the  fum  of  401, ;   that  in  every  fuc^ 

''  cafe  th^  judges  or  jufti^es  befpre  whom  fuch  adion 

^^  (hall  be  puriued,  fhall  no.t  award  the  plaintiff  any 

f  f  more  co{|s  than  the  fum  of  the  debt  or  damages  fq 

^'  recovered  (hall  amount  to  1^  but  lefs  at  their  d^fcrcT 

*•  tion.^ 

Myclieionder      ^"'  ^^  ^^^^  ^  brougfit  on  a  nonfuit  for  16/.  cods 

49t.  ^iven  in  an  inferior  court,  it  hath  been  held,  that  it  well 

Hes ;  becaufe  colds  werp  given  by  9  iubfequent  (latute. 

eirv.  £7/2.96. 

^yleof  th©  The  ftyle  of  the  court  is,  ".  Pitas  before  mr  lerd  the 

Court.  f<  J^g  at  Weftminfter,  of  the  term  <f  Saint  Michael,  «i 

**  the  ifwenty-fifth  year  of  the  reign  if  our  fovereign  Lord 

^*  George  the  Thsr^^  by  the  grace  of  God,    of  Great 

**  Britain,    France,   and  Ireland,  king,   defend^  of  the 

*'  faitk^And  in  the  year  of  our  Lo^d  1 784.** 

In  this  court  there  are  two  yft^js  of  proceeding,  viz, 
by  original  writ f  or  by  biU\  the  former  is  generally  ufed 
in  cafe  the  debt  is  large,  becaufe  the  defendant,  if  be 
means  to  delay  execution  of  the  judgment,  mu(l  bring 
his  writ  of  error  returnable  in  parliament,  which  greatly 
enhances  the  expence ;  but  the  latter  is  the  more  expe-: 
qitiops. 

If 


C?) 


If  thp. party  IS  privileged  ais  an  attorney,  pr  qlhq- p^r- 
fon  intiiled  thereto,  this  coiirt  holds  plea  on  a  writ  of 
privilcgp,  which  is  the  firft  procefs^  iffued  ^gainft  the 
defendant,  to  compel  l^ini  to  appear,  and  make  his  de« 
fence. 

Ifa^tomics,  officers  or  iDiniftcrs  of  thjs  court,  arc  fticd^ttormes,  Sfc.  * 
by  perfons  not  intitled  to  privilege,  th^y  mutt  be  fued  by 
bill,  which  exprefljps  either  the  grievance  or  Y^'ong  w))ich 
the  plaintiff  hath  fuffertd  by  the  defendant^  or  fome  fault 
l^y  hin^  cpmmitted  againft  fome  hv  or  Aatute  of  the 
realm. 

Alfo  a  peer  (Cowper^   Rep.  184.J,  knigit^  citizen,  orP«fr»,  fife 
hurgefiy  or  other  perfon  intitled  to  privil.ege  of  parlia- 
tpent^  may  be  fued  in  this  poiirt  by  original  bill,  in  n^an- 
ner  as  direfied  by  the  Stat.  12  &  13  fVill,  3.  c.  3.  upon 
Vhiph  %  writ  oifummi(is  and  difiringa^  may  iffuc  to  con^pel 
his  appearance  :  *  But  no  writ  offummons  will  lie  againij     /*q\ 
a  perfon  not  intitled  to  privilege,  on  a  hill  filed  againft    \   y)     • 
him  in  this  court;  though  many  have  attempted  that 
mode  of  proceeding,  which  has  bcjcn  fet  |ifid^. 

IT  has  been  already  obferved,  that,  the  more  effec7 
tually  to  accon)p4i(h  the  redrcfs  of  private  injuries^ 
courts  of  iuftice  vcrc  inftitutcd  in  every  civilized  fociety, 
in  ord<!r  to  proteft  the  weak  from  the  infults  of  the 
ftronjf cr.  The  remedy  therefore  principally  to  be  fought 
by  application  to  thefe  courts  of  juftice  is,  by  civil  aSiim, 
which  is  the  form  of  a  (bit  giv^n  by  law,  for  the  recovery 
of  that  which  is  due  to  the  perfoti  applying,  and  invented 
to  preferve  men^s  perfons  and  properties  from  the  violence 
and  injuftice  of  others;  whereby  the  fuitors  are  obliged 
to  fuboiit  to  the  public}^  the  meafure*  of  their  damages : 
For  were  they  allpwed  to  be  their  own  carvers,  or  to 
make  reprifals,  which  they  niight  do  in  the  ft  ate  of  na- 
ture, fuch  permiifion  would  introduce  all  that  inconve- 
pien'cf  which  the  ilate  of  nature  did  endure,,  and  which 
government  was  at  firft  invented  to  prevent.  '  l 

?  ^  In  ^  ! 


In  every  aSion  that  is  brought,  the  perfon  complain- 
ing is  called  the  plaintiff''^  and  the  perfon  who  is  called 
upon  toniake  fatisfafiion  for  itj  is  called  the  def aidant. 

They  are  cither  crimirtal  or  civiL 

Crimitialf  which  lies  for  fome  penalty  or  punifliment  in 
the  party  fued,  be  it  corporal  or  pecuniary,  and  arp 
called  adions  penal. 
Aafempopii*       JPopuIar  a^ioas.,   wherehy  a  man  hath  committed   a 
^«  breach  of  fome  penal  ftatutc;  and  it  is  called  a  popular 

adion,  becaufe  it  is  not  given  to  one  fpecially,  bu( 
generally  to  any  that  will  profecute  as  well  for  himfelf,  as 
the  Idng,  and  b  generally  called  a  qui  tarn  aflion,  becaufQ 

(^    \    it  is  brought  by  a  *  perfon  *^  qui  tarn  prf  domino  regc^ 
9/     "  &c.  quam  fro  Je.  ipfo  in  Aac  parte  fequitur.^*    Dy.  95* 
Lutvj.  133.       •  .^ 

Civil  aSiom,  are  divided  into  real,  ferfonal^  and  nwced^ 
Rtal,  which  concern  real  property  only,  are  fuch  where, 
by  the  plainti£F,  or  demandant,  claiim.  title  to  any  Unda 
or  tenements,  rents,,  commons,  on  oOier  hereditamentSj 
in  fee  fimple,  fee  tail,  or  for  term  of  life:  But  theie 
adions  are  now  laid  afide,  being  very  dilatory  and  ex-^ 
penfive ;  and  s^niore  commodious  method*  is  contrived  to 
difpute  the  title  of  lands  called  .an  ejedment.  Cb.  JJt. 
284.     a  Injl.  40. 

Per/onal  aSiotUy  txt  Mceountf^affum^t^  MUonant^  dcbt^ 
affault  and  battery ,  falfe  imprifonment,  cafe  ^xii  trejpafs. 

ti%ed  Aaions.  Mixed  h^hmSf  are  fuits  partaking  pf  the  nature  of  the  - 
other  two,  wherein  fome  real  property  is  demanded,  and 
alfo  perfonal  damages  for  a  wrong  fuilained ;  as  for  in- 
(lance,  ejedment,  which  intitles. the  plaintiff  not  only  to 
reftitution  for  the  term  of  year&,  but  alfo  danuiges  for  the 
wrong :  wade  not  only  to  recover  the  land  wafted,  but 
alfo  treble  damages,  which  is  a  perfonal  recompe&ce ; 
and  under  thefe  three  heads,  may  every  fpeciesof  remedy^ 
b]^  fuit  or  adion,  be  conoprized^ 

Acconiit.  Account,  lays  againft  the  bailiff  or  receiver  to  a  lord^ 

or  others,  who  by  reafon  of  their  offices  and  buSneffea 
are  to  render  accompt,  but  refufe  to  do  it ;  and  by  Stal^ 
4  Ann.  c.  16.  ^*  .It  may  be  brought  againft  the  execu* 
'f  tors  and  adminiftrators  of  every  guardian,  bailiff,  and 
^^  receiver^  and  by  one  joint^lenant,  tenant  in  common, 

«  his 


"  his  executors,  iSc.  a^ainft  ihc  other  as  bailiflF  for  ^e-? 
**  cciving  more  than  his  (hare,  their  executors,  Effc/* 
but  the  moft  ready  way  is  now  to  file  a  bill  in  equity. 

-^Jfumf^t^  is  an  aSion  founded  upon  a  contra.flL,  either  Affumpfit. 
expreffedorupplicd;  there  are  two  forts,  a  general  in- 

I      debitatus  aflumpfit^  and  a  fpecial  afTumpfit. 

Indebitatus  ajfumpjit  will  Jie  in  no  cafe,  but  where  debtlodtb.  tC 
will  lie;  therefore  it  muft  be  for  a  particular*  *  under-   ^*to) 
taking,   or  collateral  promife  to  difcharge  the  debt  of  ^         ^ 
another,  as  for  not  making  a  good  title  to  land  fold  ac- 
cording to  promife ;  not  paying  money  upon  a  bargain 
and  fsiie  according  to  agreement ;  not  delivering  goodj 
upon  promife,  on  demand,  ISc,  • 

Implied  tiffumfiftt^  is  whece  goods  are  fold,  6t  work  i$ Implied  t£ 

^  done,  without  any  price  agreed  upon- on  a  quantum  m<rwt^^ 
the  law  implies  a  promife  ancl  fatisfadion  to  the  value. 
And  there  is  another  implied  ajfumpjity  which  U,  whea 
one  has  received  money  belonging  to  il^notberj  without 
any  valuable  confideration  ^iven  on  .tfee  receiver's  paru 

I  It  alfo  lies  for  raohey  paid  by.miftake,  or  on  a- confider- 
ation which  happens  to  fail,  or  through  imppfition,  ex^ 
tortioflj  oroppreffion,  or  where  undue  advantage  is  taken 
of  the  plaintifi^s  fituation.  4^  Burr,  1012.  For  motiey 
laid  out  and  expended  for  the  ufe  of  .another*  the  lawim-  ^ 

eing  a  proi^ife  of  repayn^nt,  and  upon  an  account 
ed.    CartA.^6. 

CavfWfU^  arifes  where  an  agreement  is  made  by  deeclCo 
or  writing. fealed,  between  two  pierfonsat  the  lead  ;  each 
to  perform  certain  covenants  on  his  part ;  he  that  is  ag- 
grieved may  have  thu  adion,  and  recover  damages  for 
the  breach  of  the  covenant,  befides  i:o(b. 

Debt,  This  aStbn  was  formerly  very  much  ufed,  butlWRj. 
now  is  feldom  brought  but  upon  fpecial  contrails,  under 
fealy  and  matters  cHF  record.  Ai)d  formerly  the  plainelfF 
laboured  under  two  difficulties;  -firft,  becaufe  the  defen* 
I  danr  has  the  advantage  of  wagitig  his  law  if  he  thinks 
\  proper ;  and,  fecondly,  th«  pkintifi*  mud  have  recovered 
the  whole  of  his  demand  claimed,  or  nothing  at  alb 
For  the  ilebt  being  one  Angle  caufe  of  a^lon  fixed  and 
determined,  and  whic^  therefore,  if  theproof  varied  from 
the  claim,  wasiiottooked  on  a^th^  fame  contra£l  where- 
of 


L 


of  the  performance  was  laid ;  a9  to  the  firil,  the  plaintiff 
(till  labours  under  that  difficulty^  but  as  the  latter^  it  is 
determined  th^t  the  plainti6F  may  recover  a  lefs  fum  than 
demanded,  provided  he  rr/w///  (m  tie  rojl  tie  rffidu:,  14. 
Rayni.  8i6.. 
Aiiinlt.  •  •  Ajfauli^  lies  where  there  is  an  attenipt  or  offer  to  bcaf 

^*  1 1  ^  another  without  touching  him ;  as  if  one  lifts  up  his  cane 
^  /  or  his  fift  in  a  threatening  manner  at  another ;  or  (Irikes « 
him,  but  miffes  him.  Find'.  202.  Battery  is  the  unlaw- 
ful beating  of  ^noth^r.  The  leaft  touching  of  another 
perfon  wilfully,  or  in  anger,  is  a  battery ;  for  the  law 
cannot  draw  the  line  between  diflFererit  degrees  of  violence, 
and  therefore  totally  prohibits  the  firft  and  lowed  ftage  of 
it ;  cv^ry  man's  pej-fon  being  facred^  and  no  other  having 
a  right  to  meddle  with  it  in  any  the  flighted  manner, 
0  Afo</.  173.  149.  F^.  256. 
|mpri(bomeat.  AJfault  zhdfal/e  imprifirmifint.  This  a6kion  lies  for  every 
confinement  of  the  perfon  without  fufficietit  authority, 
and  is  commonly  joined  tp  an  afTault  and  battery  ;  far 
every  irhpnfonment  ir)clude9  a  battery,  and  every  battery 
an  affault.  2  l^Ji.  598.  And  to  cohftituie  the  injury, 
there  are  two  points  recjuifite  ;  i.'  The  detention  of  the 
perfon ;  'ai^d,  2.  The  unlawfulnefs  qf  fuch  4ctention. 
Ibid.  46. 
Cafe.  Cafe.    This  afkion  lies  in  a  great  variety  of  inftances^ 

viz.     For  affeding  a  man^s  reputation  or  good  name, 
.  by  malicious,  fcandalous,  and  (landerous  words,  tending 
«Hob.  138.     ^^  ^"  damage  and  derogations.    On  an  ajpimpfit  or  un- 
dertaking by  aSeQing  a  manV  health,  whereby  any  un- 
wholfome  praftices  of  another,  a  niin  fuftains  any  appa- 
rent damage  in  his  vigour  or  cdnftitution;  as  by  felling 
h  Roll.  Abridg.  him  ba(l  provifions  or  wines  hy  by  the'  exercife  of  a  noi- 
^5-  '  iome  trade  which  infefits  the  air  in  his  neighbourhood  ; 

or  by  the  negled  or  unfkilful  management  of  his  phyiicu 
r  mHcd.^.  18.  an,  furgeon  or  apothecary  r.  Agaipft' carriers  and  other^ 
</ 10  Ann.  c.  14. upon  the  quftom  of  flngtand^\  inn-Keepers  for  goo<k 
r  Moor.  177.  ftolen  in  his  houfe  Syhile  helsagueft^  For  deceits  in 
/Dtnv.  173.  contra^s,  bargains,  and  fajes/;  for  neffligence ;  kefeping 
1 1  Vent.  ;9c.  a  dcg  accuftomcd  to  bite  flieep^;  taking  or  enficing 
away  my  fervant  or  apprentice,  whereby  I  lofe  his  fer- 
^iCro.  177.  yicc^;  difturbance  jn'theufeof  a  feat  in  the  church/; 


fpr  injuries  done  in  commons*;  for  ipaUcloi|s  profe^u-i  §iyie,  i|8; 
tions,  confpiracy,  ^fps^pe,.  and  refcous/;  for  *  ftopping  up/  i  Silk.  15. 
a  water-courfe  or  way  j  breaking  down  a  party- wall ;  V^X%\ 
ftopping  of  ancient  light?,  and  for  an^  private  nuifan^e  to  ^.  ^ 
a  man's  walls,  light,  or  airw;  agatnft  (heriffs  for  de«"  3  M-  iji. 
fault  in  pifccuting  writs n;  for  difturbing  a  parfon  in  taking^  ,  Sro^ltVf. 
his  tithes,  yp.  2  Cxo.  47S. 

Trover  js  a  fpecial  a3ipn  on  I  he  cafe,  which  on^  oianttoveh 
hath  againft  another,  who  hath  tq  his  poflfeffioo  any  of 
his  goods  by  delivery,  finding,  or  qtherwife ;  and  fells  or 
makes  ufe  of  them  witbput  his  confent,  or  refufes  to  de- 
liver them  on  demand  ;  and  it  is  to  recover  damages  to 
the  valuie  of  the  gpods.     %  LilL  Mr,  61 5. 

Detinue  lies  for  the  recovery  of  goods  in  fpecie,  andt>ctihii*i 
glfo  damages  for  the  detainer ;  and  it  lies  againft  a  perfoit 
who  has  them  either  by  delivery  or  finding.     But  as  the 
defendant  in  thi^  $^3ion  m^y  wage  t)is  X^yf^  trover  is  the 
adion  in  more  common  ufe. 

TreJ^fs  lies  for  an  injury  done  by  one  private  man  toTrefptft, 
another;  as  entering  on  another  man's  ground  without 
a  lawiiil  authority,  and  doing  fome  damage  however  in- 
CQnflder%ble  tp  his  real  property.  For  th^  rifht  of  meuti^ 
and /i«7i,  or  property,  ip  lands,  being  once  e(labiiflied» 
it  foUows  as  a  necaflkry  eoofequence  that  this  right  tt\\A 
be  exclufive ;  that  is,  that  the  owner  may  retain  to  him« 
fcifthe  fole  rfe  and  occupation  of  his  foil;  every  entry 
thereon,  without  the  owner's  leave,  and  (if  contrary  to 
his  C3|prefs  order),  is  a  trefpafs  or  tranfgreflion,  Thd 
party  muft  have  property  in  the  foil,  and  aSual  pof- 
feilion  by  eqtry,  to  be  able  to  maintain  it ;  or,  at  leadj^ 
it  is  requifue  that  the  party  hav^  a  leafe  and  pofleillon  of 
theveftureandturbageof  theland.  Moor. 456.  iln/l,^'}, 
2  ML  Affr.%^^.     2IJIL  Abr.  596.     2  Roll.  Abr,  545, 

The  perfon  in  whom  the  general  property  in  a  perfonal  j^erfoail  pi%» 
chattel  is,  may  maintain  an  a3ion  of  trefpafs  for  theP^^y; 
taking  or  injuring  thereof  by  a  ftranger,  althaatigh  he  has 
fieyer  been  in  the  afhial  foffiffim  of  it :  For  a  general  pro- 
perty does  always  draw  to  it  a  poffeffion  in  law;  which 
poffeffion  is,  in   the  cafe  *  of  a  perfonal  chattel^    by    f    |  ^^ 
reafon  of  the  tranfitorinefs  of  its  nature,  fufficient  to  found    ^      "^^ 
an  a£tion  of  trefpafs  upon,    i^ro.  Tref,  303.  pi  346, 

Laici.2\j^  2BuI/lr.26i. .    :         •     ^ 

pnljr 
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PPttbin  what   time  AQkni   are  td 
be   brought. 

TH  E  Iimitatioh  of  fuits  is  fonrtdcd  in  public  conve- 
nience ;  and  attended  with  fd  much  utility,  that 
courts  of  eijuity  adopt  the  ftatutes  made  for  that  puq)ofey 
as  a  pofitive  rule;  and  apply  it  by  the.fjarity  of  teafofli 
to  cafes  not  within  it. 

By  the  32  H.  8.  r .  2.  **  No  petfon  iliaU  have  a  writ 
**  of  right  of  the  pofTeflion  of  his  ancefior,  but  within 
**  Jixty  years ^  nor  of  his  own  but  within  thirty  yem-i J* 

And|  N.  B.  a  claini  or  entry,  to  preVent  the  ftatute, 
mud  be  upon  the  land,  Unleft  ther^  Ihali  b^  {tttkt  fped^ 
reafon  to  the  contrary.    Salk.  205.    2  Utr,  1086. 

By  21  Jac.  I.  f.  16.  **  AU  writs  of  formedm  (haU  be 
*'  fued  within  twctay  years  next  after  the  title  or  caufe  of 
*'  a3ion  firft  defcend^d  or  faiten,  with  a  provifo  that  if 
'^  the  perfon  entitled  td  fuch  writ  bp  at  the  time  df  tbt 
•*  faid  right  firft  defcendcd  or  fatllen,  within  tweiity-ontf 
**  year^^  feme  tovert,  nan  comfios  mentis^  imprifoned  or  bc- 
^*  y<md  the  feasy  then. fuch  perfon  and. his  heirs  roar^ 
**  notwithftanding  the  faid  twenty  ytars  be  expired, 
^^  bring  his  afiion^  or  make,  his  entry  as  he  might  have 
*'  dotte  before  this  zQt )  fo  as'  fuah  perfon  df  his  heirs 
^*  fliall,  within  ten  years, next  after  his  full  agCj  difcover- 
*^  ture,  i^c.  take  benefit  of,  and  fue  forth  the  fam^  ;  an4 
••  at  no  Xitfie  after  the  faid  tfnyedrs** 

By  31  Elia.  Ci  5;  **  All  aftidns,  ^r.  brought  for  any 
"  forfeitures  on  atiy  penA  ftatute  made,  whereby  tht 
'^  fdrfeiture  is  limited  to  the  queen,  ^ihall  be  brought  with^ 
^'  in  two  years  I  and  all  adions  upon,  any  penal  ftatute^ 
"  the  benefit  whereof  is  limited  to  the  king  and  to  the 
'<  profecBtor^  (hall  be  brought  ^ithiq  #1^  j^^ar  ^  and  2ft 
**  default  of  fuch  piirfuit,  then  to  be  brought  for  the 
**  queen  within  two  years  after  that  year  ended.  And  if 
^*  any  fuit  (hall  be  brought  after  the  time  in  that  behalf 
*'  before  limited  (except  on  the  ftatute  of  tillage),  the 
**  fame  (hall  be  void  and  of  none  effefi." 

Bjr 


is^iti^in  what  tinie  ^tttdn0,  &c. 

By  ai  Joe,  i«  r.  16.  **  Aftions  for  ivords  flialt  be 
^'  commenced  and  fued  within  ttM  ycats  nelt  after  the' 
**  the  ttrords  f|k>kcni  ^<:^ 

N.  B,  This  dots  nbt  eitend  to  fcandalim  mapiatum;  nof 
io  cafes  t(rhere  the  facial  damage  i^  the  gift  of  th^ 
aftion ;  but  wherfc  the  words  of  themfelves  are  adiori- 
able,  fpecial  damage  will  not  take  them  out  of  the  fta« 
tiite.     1  m.  95.    Sauridetsy  6t. 

S  3.  **  All  afiions  of  trefpafi,  of  affault,  Batttryi 
''  wounding,  imfrifotimeilt^  or  any  of  them,  (hall  be 
**  commenced  within  four  years  next  after  the  cdufe  of 
**  fiJch  ^aions  dr  flilts  ♦  . 

If  irefpafs  be  brought  for  beatinjp  a  fervani,  per  quod  ' 
fnrvititm  ami/it,  this  is  hot  fiicH  an  aaion  as  is  within  the 
ftatute,  being  founded  on  the  fpecial  damage.  fj/t.2o6.  *   • 

**  AH  adions  of  trefpafs,  qtiare  claufuni  freglty  adidn^ 
"  of  trefpafs,  deHnue,  trover,  and  r^levift,  fdr  taking 
^  aWay  gobds  and  chattels;  anions  6f  a<feount  (othet 
'*  than  Rich  accounts  as  cohtem  the  traide  of  itierchan-^ 
^*  dixe  betwted  merchant  and  merchant^  their  fadors 
**  and  fervants} ;  adions  on  the  cafe  (etcept  dander) ; 
**  ^adiolis  of  debt,  groiinded  upon  any  lending  or  dontraft 
**  withoot  fpeciaity,  debt  for  arrearages  of  rent,  are  to 
**  be  brought  within  /jC  jem  neltt  aftef  the  caufe  of 

"  aaioii/^  m. 

$  18,  ijf.  ProVifi6ri  is  made  fof  feme  ccJn verts,  pei-- 
foos  that  are  nan  C9tnf^i  imprtfoned  or  beyond  fea,  and 
infants. 

"  That  if  in  any  bf  tfie.  faid  ^ftions  or  fuits,  judg-l'»mittt*t<>iiiftci' 
"  ment  be  given  for  the  plaintiff,  and  tKe  *  fame  be  re J'^^f"*"*  *"" 
•*  veried  by  citor,  or  a  verdict  pafs  tor  the  plaintin"  ;red« 
**  and  upon  ihatter  alledged  in  arreft  of  judgment,  the  /'*TA^ 
*'  judgment  be  given  againft  the  plaintiff,  that  he  take   ^       if 
"  nothing  by  his  pliint,  writ,  df  bill ;  of  if  any  the  faid 
'*  adtohs  (hall  be  brought  by  original,  iiid  the  defendant 
*'  thefeih  be  otitlawedi  and  (hall  after  reverfe  the  out^ 
*'  iawry,  that  in  all  fuch  cafes  the  party  pl^iiltfff^  his 
'*  heirs^  eiectircts^  or  adminiftratdrs^  as  the  cafe  ihal! 
'^  reqotre^  may  commence  a  neiv  adion  or  fuit;  from 
^'  time  to  time^  within  a  year  after  fuch  judgment  rever- 
^  fed,  or  foch  jiidgment  given  agstinft  ,the  plaintiff,  or 
**  outlawry  reverfed,  and  not  after."    lUd.  %  4, 

Debt 


(•i8) 


.  Debt  on  2  BJw.  6.  for  tithes,  on  aa  awards  lor  a  fine 
of  a  copyholder,  rem  en  an  indenture  of  leafe,  or  for  an 
efcape,  ^re  not  in  the  Stai.  i  Sid^  305.  i  Smmd.  33.  Do. 
37*  I  Lev.  273.  nor  can  it  be  pleaded  bj  any  (heriff  to 
an  adion  brought  againft  htm  for  moaey  levied  on  z/teri 
facias f  becaufe  the  a£^ion  is  {bunded  m-  wuJeficia,  as  aifa 
upon  the  judgment  on  which  \\itfimfaeids  iflued,  which 
is  a  matter  of^  record.  \  MotL  205*  21 2.  A  charity  is 
not  barned  by  length  of  tinne,  a  f^irtk  3994  A  legacy  is 
not  within  the  ftaiute,  I  Fern.  256.  nor.  on  a  Mortgage. 
1  CAan,  Caf.  102, 

If  the  plaintiff  is  in  England  when  the  caufe  of  aAion 
accrues,  the  time  of  limitatioa  beginaeo  nin^  rtioughhe 
afterwards  goes  abroad.  I  If^ills  1 34.  The  Aatntc  dscs 
begin  to  run  againi]^  a  foreigner,  till  be  conies  into  £^- 
land.     ^  Wills  i^^. 

By  3  &  4  Am.  c,  9.  Adions  on  prsmitTory  notes  iiaR 
be  brought  witMn  the  time  appointed  ^ioa- tf^ianr  igMa /^ 
caje.  And,  by  ^«  16.  all  fuits  in  the  admiralty  for  fea- 
tnen's  wages- (hall  be  conmienced  within^  yurs  a&cr 
the  caufe  of  adion. 

When  an  a£lion  i^  limited  by  a  (latute  to  becMMaen* 
Cf  d  within  a  certain  time,  a  hiU  ^  SSdMefitjc^  or  luUta 
fued  out  within  that  time  may  be  produced  in  eTideneeat 
the  trial,  to  prove  that  the  adion  was  cooomenced  in  ^e 
time*  But  d  the  "*"  writ  was  not  fued  out  till,  after  tfie 
year,  though  by  relation  it  would  be  witbifli  the  time,  the 
pUintiff  ought  to  be  nonfuited.    BulL  mjipriuf,  135. 


Proceedings  in  this  Court. 

^  I  ^  HERE  arc  two  ways  to  proceed  in  tWs  courts 
J^  the  one  by  fpeaal  origM^  the  other  by  W/;  if 
the  debt  is  large,  and  the  plaintiff  ha&  caufe  to  think  the 
defendant  will  bring  a  writ  of  error  after  judgment,  the 
bed  method  is  to  bring  the  adioii  by  original  ti/ft/,.  which 
iffues  out  of  the  court  of  Chancery,  and  is  a  mandaMiry 
letter  from  the  king,  under  the  great  feat,  aod  direSed 
to  the  (heriff  of  the  cpunty  wherein  the  bjury  is.  fup^' 

.poftd 


I^oceetiingiei  in  this  Couvt 

pofed  to  be,  -requiring  Kim  to  command  the  defendant 
either  to  do  juAice  to  the  complainant,  or  etfe  to  appear 
in  court,  and  aofwcr  the  accufation  againft  him  ;  what- 
ever the  Qieriff  does,  he  mud  certify  to  the  court  toge«- 
'  ther  wilh  the  writ  itfclf. 

'  Thefe  writs  are  either  optional  oi  peremptory  ;  or,  in  the 
language  of  the  law,  they  are  either  kpracipe,  ot  sl  Jt  te 
fecerit  Jecumm,  The  precipe  is  in  the  alternative,  **  com- 
'^  manding  the  defendant  to  do  the  thing  required,  or 
••  (hew  the  reafon  why  he  hath  not  done  it.*'  The  ufc 
of  this  writ  is  where  fomething  certain  is  demanded  by 
the  plaintiff,  which  is  in  the  power  of  the  defendant  him- 
felf  to  perform  }  as  to  reftore  the  poflef&on  of  land,  to 
pay  a  certain  liquidated  debt,  to  perform  a  fpecific  co- 
venant, to  render  an  account,  and  the  like ;  in  all  which 
cafes  ihc  precipe  is  drawp  up  in  the  form  of  a  command  ^ 

to  do  thus,  or  fhew  caufe  to  the  contrary ;  giving  the 
defendant. his  choice  .to  redrefs  the  injury,  or  ftand  the 
fuit.     The  other  is^  called  ^fifecerit  tefecurum  ;  frooj  the 
words  of  the  writ,  'which  dired  the  iheriff  "  to  caufe  the 
f*  defendant  to  appear  ^in  court,  without  any  option  given  to 
.'*  iiw,  provided  the  phdrdiff  gives  the  Jherif  jfecurity  effec^ 
■**  ♦  tuaUy  to  profecute  Ms  claim,'**    This  writ  is  in  ufe,    (*Io) 
where  nothing  is  fpedfically  denmisd,  btit  only  a  fatis^ 
fa^iion  in  geoeraj ;  to  obtahl  wfiiqh,  and  minifter  com- 
plete redre6,  the~ Intervention  of  fome  judicature  is  ne^  . 
ceiTary  ;  fuckare  nurits  oftrefpafs^  or  on  the  cafe ^  wherein 
no  debt  or  other  fpecific  thing  is^  fued  for  in  certain,  but 
only  damages  to  be  aflfeflfed  by  a  jury*    For  this  end  the 
dcfeildant  is  immediately  called  to  appear  in  court,  pro- 
vided the  plaintiff  gives  good  fecurity  of  profecuting  his 
claim.     Both  writs  are  tefted  or  witnefled  in  the  king's    ^ 
own  name :  *-'  Witnefs  ourfelf  at  Wcftminfter,  or  where^ 
**  ever  the  chancery  may  be  held  J*  ^ 

The  fecurity  here  fpoken-of,  to  be  given  by  the^plain- 
tiffj  is  common  to  both  writs,  though  it  piv^s  denomi- 
nation only  to  the  latter.  The  whole  of  it  is  at  prefcnt 
become  a  mere  matter  of  form;  and  John  Doe  and 
Richard  Roe  are  always  returned  as  pledges  for  this  pur- 
pofe.  The  ufe  of  them  was  to  anfwer  for  the  plaintiff, 
ijirho.  in  cafe  he  brought  zx^  zGtion  without  caufe,  or 
C  failed 


fiiifed-in  the  pr(rfih:utioti  of  it  wheti  birduglit)  wits  Irabte 
tor  an  amercement  from  the  crown^  fdr  ritftng  a  fidie 
siccoTationi;  and  To  the  form  of  tltut  jtidgment  fttll  h. 
thchi  189.  252. 

The  day  on  which  the  defendant  h  ordered  to  appett 
Irt  court,  and  in  which  the  ffierifF  is  to  bring  in  the  writ ; 
h  oaRed  the  return  of  the  writ;  it  being  then  returned 
by  him  to  the  King's  Bench  at  W^fthunJIer^  atrd  noAt 
f  etfxrnabte  in  term,  at  the  diftance  of  at  Jcaft  fifteen  days 
from  the  date  or  tefle,  that  the  defcndaut  nnfay  have  time 
to  come  up  to  Wkjlmnfitr\  ctcn  from  the  mdft  remote 
parts  of  the  kingdom. 

-   This  writ  cannot  iffbe  unlefs  the  caufe   of   aCdoA 
Amounts  to  ten  pounds  or  above,  ot^  para  of  tetf  [M»u(idsy 
and  the  procee<Sn§s  thereon  to  be  void.    5  Qe^.  2.  r.  27. 
2i.Gfd.  2.r.  J.     , 
Bf  BHf.  A  3/ff,  is  %  fhe^ng  in  wrtfmg  the  citife  of  cbifipli'im 

t  .  y  ^y  *c  pfamtiff  agaiirfl  the  defemtinti  wherein  the  party 
Jj6 1  is  fuppofed  to  have  received  fome  *  wrong,  audit  is  (he 
grotmd-work  of  the  caufe  $  it  ueed  odt  be  filed  hi  the 
office  (imlefs  the  defeudant  hate  prtvHege,  or  be  in 
cduai  cirftody  6f  the  marfbaf  or  flieriif )  %  bat  if  h^  be  in 
adUal  cuftbdy,  then  it  muft  be  filed  to  warram  the  decla- 
mtlbn;  which  is  m)  m^c  than  a  copy  of  it,  ordeK^udatft 
wi!l  be  imitled  to  his  dtfcharge^ 

If  thb  defbidant  is  tk3t  in  cuftbdy,  the  ordtffltiy  ^01^ 
of  proceedine;  is  by  proce^^  efitilUd  ^  biU  of  MUUkfix^ 
bemg  f6  called^  becaufe  the  eotttt  now  fiti  ui  that 
eounty. 

the  Wtt  oKjSdjMkfe^i  (which  wa*  fofttteHy.fdtitided  wt 
it(  pla'mt  of  tfefpaf^  q«are  ejat^iim  fngif^  entered' tm  the 
records  of  the  court),  is  a  kind  of  vdprai  di^eSed  to  the 
(heriff  of  ttoit  d6unty,  and  cmman£ftg  Km  ta  fake  ti^  de^ 
fendani^  and  tum  Km  Before  fX&  king  iat  Weftmtnfler,  rni  a 
day  prejlxed,  to  mfvoer  to  fJri  plainitffof  a  pka  oftrtfpafs\ 
for  the  accufatioft  of  treipafs  gives  the  cOutt  jurifdiaion, 
whatever  etfe  may  be  the  teal  caufe  of  afiion.  It  muft 
be^erfonally  ferved  on  the  defendant  If  he  can  be  foiind 
hi  that  eoamy ;  but  if  not,  then  there  ifTiies  out^awfit  of 
htite^  to  the  (heriff  of  another  county,  (as  Oxwi}^  which 
recites  the  bill  of  iSddkftv^^^^^  proceedtbgs  thereou, 

thus: 


^mtmti0  in  this  COIttt^ 

thus :  "  Akd'that  k  is UjKfitdfhai  tie  Jefettdanf^''  <'  Ittitat 

**  &  difcnrnt,'*  **  lurks  and  wanders  abwt  mX>%fotd{hire  i 

**  arvd  ihshfire  cdmmands  the  jberi^  io  iah  Urn,  and  have 

*^  Ms  Mjy  ih  dmrt  on  ike  day  Hf  the  retiirp:^    But  if  the 

dcfknldant  lives  in  any  oth^r  county^  the  latitai  is  the  firft 

prolcefs  which  iffaes  to  take  the  defendant,  arid  may  bd 

facd  out  upon  a  fttppofcd,  and  not  an  a£tual  Bill  of  Jlf/rf- 

dUfex  ifiiied  pftor ;  a  notice  tri  filing  beitig  wrote  at  the  • 

IxMtonn  of  foch  writ  or  proce&:dirt^d  ^o  the  defendalst 

to  appedir  by  bis  attorney  in  Cotirt,  to  defend  the  adton^ 

to  which  the  defcrtdant  may  appear  or  not;  which  is  te- 

co^ded.    If  hr  a|)p^ar*,  h^  finds  fureties  for  his  ftmire 

ittendinee  and  obedience,'  called  tommoh  baiU  being: 

tttefamepetfaAsthat  ^e  plddges  for  the  plaintiff's  {m^o- 

fecmion,  vit.  *  yafci  Z>«p  and  Richard  Roe.    If  th*  de*    (*n'f\ 

feridsnt  dbfcs  not  appear  upon  fh^  retUm^  or  hk.  eight  days    V    ^  */ 

after ^  the  pkinttff  may  enter  an  apf^earanc'e  for  hj^,  and  ' 

j^roceed  thereon,  as  if  the  dbfmdant  had  done  it  him« 

fclf.     12  Geo,  1.  f.  %^.    Hi  Geo.  a.  ^  2> 

Alt  if  the  defendant  ts  liAd  to  b^il|  thet^  hiuft  Be 
Added  to  thefe  writs  a  claufe  tSaciiXtidm  to  the  dfiial  coixi- 
{rfaint  of  treiinifs ;  the  bill  of  Middhfix^  Admndatidin^  xYi% 
ii^tidant  to  be  btbtight  in  to  ahfwef  the  {di^intifF  in  a 
plea  of  trefpafs,  "  And  al/o  to  a  hi/l  to  he  i^Uhted  dgahtfi 
*'  fampt  one  hmdred  ponds  dkif^  or  lipdh  prondfe,  as^  tha 
•*  eiyt  is^^  thfe  complaint  of  trefpafsj  giving  cognisahc^ 
to  the  court,  and  that  of  debt,  ailtboriBi^  the  nh-eft^ 
t3Gir.  iya/.  a.r.  2. 

When  the  defendant  is  tegularfy  krrefted,  he  mtitlArreil 
either  go  topiifon  for  fafc  cuftody,  ot  put  in  fpedat  bail 
to  the  mertff,  the  intent  of  thfe  arfeft  being  only  to  conrt- 
jkA  an  afipeaifaoce  in  cdUrt  at  the  I'etum  of  the  writ ;  that 
porpofe  i&  Equally  anfwered^  Whether  the  flierifF  detaini 
'his  petfbni  or.  tjdCes  fiiiEctent  feciirrfty  for  hb  appbarancey 
■called  bail ;  and  He  is  foppofod  to  continue  iii  trie  cuftody 
of  the  bail,  foiftead  of  gbing  teigoal.^    HGeo.  %  c.  29. 

On  the  rdtum  of  the  writj  or  'witHtfi  foAr  dir^s  after,  the  B»a. 
defendant  muft  appear  according  to  thcf  exigency.    This 
b  dSeded  by  |[>dttiiig  in,  and  juftifyir^  bail,  caHod  .pi^« 
ttog  in  bail  afMive.    if  thit  be  not  doiie^  c^  the  bait 

e  21     > .         - .  •  .  tbtt 
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that  are  taken  by  the  iheriff  ljelo«r  ar<*  refpotrfible  perfoA^^ 
the  plaintiff  may  take  an  aflignment  firom  the  (heriff  of 
the  bail  bond  (under  the  Jiai.  4th  and  5th  Am.  c.  16), 
and  brtn^  an  aSion  thereupon  againft  theiherifTs  bail: 
But  if  the  bail^^fo  accepted  by  the  (heriff^  be  tnfolvent 
perfonsy  the  plaintiff  may  proceed  ag^iaft  the  (heriff  him* 
felf,  by  calling  upon  him  firil,  to  returii  X\kt  writ  (if  nbl 
already  don^),  and  afterwards  to  luring  in  the  faddy  of  the 
defendant;  and,  if  the  iheriff  dofesiiot  then  caufe  fuiE'» 
tienr  bail  to  be  perffcded,  he  will  be  .refponfible  to  the 
plaintiff. 

(♦J^\  ♦  Thefe  bail,  who  |ti(ift  it  leaft  be  tWo  in  number, 
**^  frinft  ^nterinco  a  rtcognira^ce  in  court,  or  before  the 
judge  #r  commiflioner,  if  by  bill,  '*  that  if  the  defmiaxd 
**  br  tonSietimed  in  the  aeiidn^  he  JbdUpay  the  tofts  md  em* 
**  demhutimij  er  render  himfefiai  prifoner^  er  that  the  mil  pay 

.''  itfafhm'^^i  which  recognizance  is  tranfmitted  to  the 
tourt  on  a  flip  of  parchment,  entitled  tf^orV^'o^f;  if  ^ 
criginal^  in  a  certtun  fam^  double  the  debt  fwom  to ;  and, 

'  iFrequiredj  Ihe  bail  muft  juftify  themfelvea  in  court,  or 
befoi'e  the  condmiiTIoner  in  the  country^  *«  by  fwearing 

•*'  themfelves  houjekeeperi^  and  foeh  of  them  to  be  vjotih 
^  double  the  fum  for  which  they  are  bail,  efter  payment  of  A 
**  their  debts.'' 
'    They  may  aftefwardi  diicharge  thehifelves  by  fulren* 

.  dering  thedcfendaDf  into  cuftody,  within  the  time  allowed- 
by.lawi     R.E.  S.Geo,  i: 
tJecUrrtloh.  When  the  defendant  has  filed  .ramwBfi  &tf/,  or  put  in 

fpecial  Bail,  ts  the  cafe  requires,  the  next-proceedihg  on 
the  part  of  the  plaintiff  is-»  to  declare  againft  him^  by  de* 
livering  a  declaration,  which  is  the  complaint,  being  an 
amplification  or  expo&tion  of  the  original  writ  (if  the 
plaintiff  proceeds  by  original)^  upOn  which  his  a6tion  is 
founded  $  and.  if  In  trefpafs,  with  the  additional  circom- 
ftances  of  time  and  place  when  and  where  the  injury  was 
committed.  When,  the  defendant  is  broughti into  court, 
if  the  aSton  is  by  bitl^  the  plaintiff  may  declare  in  what- 
ever aiS^ton,  or  charge  him  with  whatever  injury  he  thinb 
proper  (unlcfs  he  has  held  him  to  bail  by  a  fpecial  ^r- 
^tiamj,  which  the  plaintiff  is  then  bound  to  puifue;  but 
care  is  to  be  taken  how  fuch  declaration  is  fi-amed,  » 

the 


l^toceeiJingjS  in  this  Courts 

the  law  rcquifcs  It  (hould  contain  four  things,  viz.  trui/i^ 
certMfiiy^  order ^  and  fongrmiy%  and  in  perfonal  adions, 
the  day^  jear^  and  place  ought  to  he  ^iprefljed,  but  not 
in  real  a^ionu 

This  declaration  poncludes  with  thefe  words,  **  and 
"  tJierenffin  he  brings  Ks  fidt^^  fcc.  _by  which  word  fid^ 
was  anciently  understood,  the  withcffes  or  followers  of  the    ^ .       ^ 
plaintiffs   For  iji  former  tfmcs  the  ♦  law  would  not  put    ^   2^3/ 
the  dcfend^nj:  to  the  trouble  of  anfwering  the  charge,  till 
the   plaintiff  ha^  made  out,  i^t  lead,  a  probable  caf^pl 
EraB.  400.    At  the  end  of  the  declaratipn,  if  the  fuit  be 
iy  bin,  arc  added  alfo  the  plaintifPs  common  pledges  of 
profecutiop,  **  J<ihn  Doe  and  kJchitrd  Roe,^*  wjbich  are 
liow  pjcre  narr.es  of  form ;  thoukh  formerly  they  were  of 
life  to  anfwer  to  the  king  for  the  apficrciament  of  the; , 
pjaint'iff,  in  cafe  he  were  nonfuited,  barred  of  his  adion. 
Of  had  a  verdid  and  judgment  again(l  him.   3  SulJ!.  275. 

When  the*  plaintiff  has  dated  his  cafe  in  the  declaration^ 
it  is  incumWnt  on  the  defendant,  within  a  rcafonable- 
time  to  make  his  defence,  and  piit  in  a  plea,  or  elfe  the   . 
pfaintiff  will  :^t  once  recover  judgment  by  default  againft 
Ijtm.    Vide /^.  7'r/«,  2^  G^^.  3.  v        ' 

Defence,  is  a  general  affertioji  that  the  plaintiff  bath  noDcfgaw; 
({round  of  adion,  which  affertion  is  afterwards  extended 
and  maintained  in  his  plea ;  but  before  he  puts  in  his  plea, 
h^  may  crave  pycr  of  the  bon^  or  other  fpeciality  uppn 
which  tli^  a^ion  is  hrbqght ;  that  is,  to  hear  [t  read  to 
himy  the  generality  of  defendants  In  th^  times  of  s^ncient 
iirnpiicity  being  ftippofed  incapable  to  read  it  themfelves, 
whereupon  the  whole  is  entered  yerbatjm  upon  the  record,' 
aiid  the  defendant  may  take  advantage  of  any  condition,' 
or  other  part  of  it.  not  ftatcd  in  the  plaintifPs  declara-' 
|ibn.  ^    -.  •  »  M  .      .    * 

FleoiSLTt  of  two  forts,  dilatory ,  tind  pJear  to*  tie  a^on.^^^^ 
Dilatory,  are  fuch  as  tend  merely  to  delay  or  put  off  the 
Ailt  by  (]ueftibnlng  the  propriety  of  the  ren;edy,  rather 
iHan  by  denying  trv^,  injury,  ^leas  to  ike  a^ion,  arc  fuch 
asdifpute  the  very  caufe  of  fuit.  '  The  former  cannot  be 
pfeadA  after  a  general  impariafice,  which  is  an  acknowJ 
l^idgment'of  the  propriety  of  the  aiSion,  but  th^  lattet 

C  3  •  They 
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T\tu  in  tbitc.       Thcy  arc  cither  to  th4  jurifdiBim  6f  the  cmtri^  the  dif-r 

'"^-         ^   ability  of  the  pjedntiff^  or  in  abatement  t^  the  writ  ^^  m-  county 

V*24y   ^  ^y  mjhamng  the  defendant,  which  is  ♦  called  a  vtif- 

turner^  or  other  want  of  form  in  any  material  Teipe6l ; 

,  or  it  may  be  that^he  piaintifF  16  dead,  or  of  a  fuit  d.epeo^ 

ingin  another  court  for  tb^  facue  caufc,  of  aSivn, 

^Tic  former  w^rp  very  often  u(c4  without;  A^vy  founcla- 
tion  of  truths  $nd  ctlcul^te^d  only  for  det^y  \  thfrefqre  by 
4^5  Apif  ^  1 6.  aftd^Yit  myil  be  nu^d^  q£  the  tnjtfe 
thereof. 

If  you  plc^d  to  the  jnrifdiaivn,  joxx  opty  mak^  half  ^ 
ietence,  that  is,  *'  4^^^  /^  wr^^  an^  wjurx^'  for  if 
you  fay  *^  tuherif  &c.'*  it  j[ivcs  ^  juf ifdtdi^n  to  the  court, 
fi?.  ii/.  147^  and  conclude  to  the  ^Qgfii^ance  ofthe  court, 
f  *  praying  judgment  wither  tlie  C9uj;t  will  hetfQi  further  cqgr 
^'  mzottce  ofthe  fwtr    SalL  z^i.  pf.  9. 

Pleas  to  the  difabiljty,  conclude  to  the  perfon  f*  fy 
^*  praying  juJ^ment  if  th6  fold ptanfiff  aught  to  be  ofifwered^ 
tut.  44.  639 ;  and  pleas,  in  abMemgnt  (v^hcn  the  foit  js 
by  original)  concluidc  to  the  writ,  or  dedar-atioq,  by 
praying  **  judgmmf  of  tie  writ  or  iei^laratipn,  asd  that  the 
'  *«  fame  may  be  quamed,^  r/^/jr,  made  void  or  abated, 
5  Mod.  1 32 ;  but  if  the  aSion  be  by  bill,  the  plea  miiff 
pray  *^  judgment  of  the  Ull^  and  pot  of  the  .declaration  ; 
the  bill  being  here  the  original,  s^nd  the  declaration  only 
a  copy  of  the  bill. 

When  thefe  are  allowed,  the  caufe  Js  eitbe^  difmiff€4 

from  that  jurifdiaion,  or  the  plaintiff  is.ftay^J  till  his  dif- 

fbility  be  renxovcd;  or  he  is  obliged  to  fuc.qut  a  new 

writ,  by  leave  obtained  from  the  court,  or  to  amen()  and 

new-frame  his  declaratioji,   €0,  Entr,  271.     But  whe^ 

they  are  over-ruled  as  firivplous,  the  defendant  has  ju4$. 

ment  of  r/fpondeas  oujier^  or  to  anfwer  over  in  fome  better 

manner,    (^arih,  447.     5  Mod,  399,    .Rfiy.  ja^.  %  b 

then  incumbent  on  h^m  to  plead  a  plea  to  the  adion'; 

that  is,  to  anfwer  the  merits  pf  the  coonplaint^  which  is 

Confeflioo.       done  by  confeifing  or  denying  it.    A  confeilipn  of  the 

whole  cpDpplaint  is  not  ulual,  for  by  th^t,  the  defendant 

/^       \   ends  the  matter ;  to  avoid  which  he  may  fuffer  jud^ent 

(25}  *^8^  ^y  *  default.     But  frequently  he  coufefles  one  part 

of  the  coiijplaint  by  a  (cognovit  affiortem  in  refpcS  thereof) 

and 
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f  nd  traverfes^  or  df  nies  the  reft,  in  order  to  avoid  the 
cxpence  of  earrytiu;  that  part  to  a  formal  trial,  which  he 
has  no  ground  to  fitrgate.  A  fpecies  of  this  fort  6f  pon- 
(eflSon  is  by  payment  of  monej  into  court;  which  ii 
neceflfary  apon  pteading  atender,  or  by  payit^  into  the 
htfsdb  of  the  proper  omcer  of  the  court  as  nnich  as  the  « 
defendant  acl^nowledges  to  be  due^  together  with  the 
cofts  hitherto  incurred,  in  order  to  prevent  the  ezpence  of 
any  fgrther  proceedings ;  and  if  after  the  money  paid,  the 
phunti£F  proceeds,  it  is  at  his  own  peril.  He  qnay  alip 
plead  a  fet-off,  whereby  the  defendant  acknowledges  the 
juftnefs  of  the  ptaintifPs  demand  on  the  on^e  hand ;  but 
on  the  other>  fets  up  a  demand  of  bis  own  to  eounter*;' 
balance  that  of  the  plainttfF,  either  in  the  whpie^  or  in 
part ;  but  this  niuft  be  where  there  are  mutual  debts  be« 
tween  the  parties,     a  Geo.  a.  e.  aa.     8  Gto.  a.  c.  24. 

Pleas  that  totally  deny  the  caufe  of  complaint,  arcGeaenlpiet^ 
either  the  gernral igue,  or  z Jffeeial pka  hfiar. 

The  gep^al  iffue,  or  general  jrfea,  is  what  traverfes, 
Ihwarts,  and  deni^  the  whole  declaradpn ;  without  oflR^ry 
ing  any  fpecial  matter  to  evade  it,  as  in  irefpafe,  either. 
W  et  armisf  or  on  tfa^  cafe  fir  c<mfeaiseniiaf  Jatti^e^  m 
guflfy ;  in  debt  upon  pontra€^,  ml  Met,  he  owes  nothing ; 
in  debt  on  bond,  tm  ejl  faihm^  ii  is  mt  his  deei\  on  an 
aflumpiit,  wn  affumfjh,  he  made  tio  fuch  protm/e ;  or  in  real 
aSiotis,  ml  tf^rf,  no  ivmng  (htjc^  inJ  £Jflnfin,  no  dijftijin'^ 
and  in  a  writ  of  rightjhe  mife  of  iffue  is,  that  the  tenmi 
has  more  right  tq  hold  ^han  the  demandant  has  to  demand. 
Thefe  pleai  are  called  the  general  ifTife,  bepaufe  by  im-^ 
porting  an  abfolute  and  general  d^ial  of  what  is  alledged 
in  the  declaration,  they  amount  i^t  once  to  an  iffue  ;  ti^y 
which  w^  mean  ^  ff ^  affirmed  qn  one  iide^  an4  aenied 
pn  the  other. 

Spepial  pleas.in  bar  pf  the  plaintifPs  ifemand,  are  Very  Special  pieftsk 
Tarioqs,  -according  to  the  ctrcumftances  of  the  **  dcfen-^*'* 
dent's  cafie.     A^,  tt\  real  adipns,  a  general  rekafe,  or  a    (*2  Oj 
Jfne,  both  of  which  may  deftroy  and  bar  the  plamlifPs 
title.    Or  in  perron;(l  adions,  an  accord,  arhitration,  con* 
ihims  perfmned,  nonfi^  of  tAe  defendant,,  or  fome  other  faft 
which  predodet  the  plaintiff  from  his  adion.    Ajjujlifiea- 
titgn  '^  14(c^$  a  rpeiilal  plea  in  bar;  as  in  aSions  of  af- 
C  4     '^      '  fcult 
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fault  and  battery,  fin  affault  demefne,  that  it  was  the  ptain^ 
tiff's  own  original  affault,  in  trefpafs  that  the  defendant 
did  the  original  thing  complained  of  In  right  of  fome  office 
which  warranted  him  fo  to  do ;  or  in  an  adion  of  (lander, 
that  the  plaintiff  is  really  as  bad  a  man  as  the  defendant 
faid  he  was.  The  ftatute  of  limitations  may  be  alfo 
pleadedrin  bar,  for  which,  fee  the  feveral  ftatutes  under 
the  title  Unatation  of  anions. 
Qpili6citi«i8  The  condiiions  and  qualities  of  a  plea  agree :  I.  That 
«*pe»-  ij  be  finglc,  and  contain  only  bne  matter,  for  duplicity 
begets  confUfion.  2.  That  it  be  dired  and  pofitive,  an4 
not  argumentative.  3.  That  it  have  convc^nient  cer- 
tainty df  time,  place,  and  perfons.  4.  That  it  anfwer 
the  plaintiff^s  allegations  in  every  material  point.  5.  That 
it  be  fo  pleaded  as  to  be  capable  of  trial.  Co,  Lit.  3C3, 
304.  ^  .  ^ 

They  are  ufualiy  in  the  affirmative,  fometimes  in  the 
negative,  but  always  advance  fome  new-  fa  ft  not  men- 
tioned in  the  declaration ;  and  then  they  muft  be  averred 
to  be  true  in  the  common  form,  **  and  this  he  is  ready  ti 
«  verify^'*  and  it  is  a  rule  in  pleading,  that  no  man  be 
allowed  to  plead  fpecially  fuch  a  plea  as  amounts  only  to 
the  general  iffue,  or  a  total  denial  of  the  charge ;  for 
pleas  that  amount  to  the  general  iffue,  are  only  fa£b  on 
which  the  iffue  may  be  turned  in  evidence,  and  there- 
fore are  not  iffues  of  faft,  to  be  referred  rb  the  court,  but 
matters  of  evidence  to  be  determined*  by  a  jury,  and" 
confequently  not  good  pleas ;  becaufe  they  draw  to  the 
examinatioQ^of  the  court  what  is  proper  to  be  determined 
by  a  jury ;  but  when  fuch  plea  is  pleaded,  it  is  a  good 

(  caufe  of  fpecial  demurrer,  fince  ihejlat.  a?  Eiiz,  10  d, 

27)   95-  ^.  ^<^l^'  R^g'  ^  I ^  Cro.  *  Car.  i  $ 7.  being  only  matter 
of  form.    ^Mcdsi66. 
kcplicttion.  When  the  plea  of  the  defendant  is  put  in  or  filed,  if  it 

does  not  amount  to  an  iffue  or  a  total  contradidion  of  ihe 
declaration,  but  only  evades  it,  the  plaintiff  may  plead 
again,  and  reply  to .  the  defendant's  plea,  which  is  called 
a  replication:  either  traverfing  it,  that  is,  totally  denying 
it;  as  if  on, ah  adion  of  debt  upon  bond,  the  defendant 
pleads  y^/v//  ad-diem,  here  the  plaintiff  in  his  replication 
may  totally  traverfe  this  plea,  by  denying  thai  thi  defendant 
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paid  it  \  or  he  may  alledge  new  matter  in  contradidion  to 
the  defendant's  plea ;  as  when  the  defendant  pleads 
fio  award  made,  the  'plaintiflF  may  reply  and  fet  forth  an 
a^fuai  award,  and  aflign  a  breachc  or  the  replication  may 
confefsand  avoid  the  plea  by  fome  new  matter  or  difiinc-* 
tion,  conftftent  with  the  plaintiff's  former  declaration. 

To  the  replication  the  defendant  rejoins^  or  puts  in  vk]^ejoiAdcr. 
anfwer  called  a  rejoinder.     The  plaimifF  niay  aufwer  the 
rejoinder  by  a  fur-rejoinder,  upon  which  the  defendant 
may  rebut ;  and  the  plaintiff  may  anfwer  him  by  a  fur- 
rebutter.     The  whole  is   denominated  the  pleadings  ixv 
the  feveral  (lages  of  which  it  muft  be  carefully  obferved, 
not  to  depart  or  vary  from,  the  title  or  defence  which,  the 
party  has  once  infifted  on.     For  this  (wliich  is  called  a- 
departure  in  pleading)  might  occafion  endlefs  altercation. 
Therefore  the  replication  mu(t  fupport  the  declaration, 
and  the  rejoinder  the  plea,  without  departing  out  of  it  ;Novel  idign- 
yet  in  many  aSions  the  plaintiff,  who  has  alledged  in  hi^***^"' 
declaration  a  general  wrong,  may  in  his  replication,  aftec 
an  evafive  plea  by  the  defendant,  reduce  that  general 
wrong  to  a  more  peculiar  certainty,  by  affigniiig  the  in*-        .      \ 
jury  afrefli,  with  all" its •  fpecific  circumftances,  in  fuch 
manner  as  clearly  to  afcertain  and  identify  it,  confiftenily 
with  his  general  complaint,  which  is  called  anew  or  novel 
t^gnment.     i  Ihji.  124. 

In  any  ftage  of  the  pleadings,  when  eitherfide  advances  Averments  on 
or  affirms  any  rtcw  matter,  he  ufually  *  avers  it  to  be*^*(F***  '*^"* 
true,  **  and  this  ks  is  ready  to  verify,*^.    On  the  other     C^Z^J 
hand,  when  either  fide  traverfes  or  denies  the  faQ  plead- 
ed by  his  antagonift^''  he  iifually  tenders  an  iCCue,  as  it  is 
called,  the  language  of  which  Is  different  according  to 
the  party  by  whem  the  iffue  is  tendered ;  for  if  the  tra- 
verfe  or  denial  comes  (rom  the  defendant,  the  iffue  is 
tendered  in  this  manner,'  "  and  of  this  he  puts  hfmf elf  upon 
**  the  country ^^  thercbv'  fubmitting  himfelf  to  the  judg-- 
ment  of  his  peen;   out  if  the  tra verfe  lies  upon  the 
plaintiff,  he  tenders  the  ilTue,  or  prays  the  judgment  of  the 
peers  againft  the  defendant  in  another  form ;  thus,  **  and 
"  this  hi  prays  may  he  inquired  of  by  the  country ;  for  when .  ^ 

Ui  the  courfe  of  pleading  they  come  to  a  point,  which  is 

affirmed 
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.  «ffirrQed[  on  one  fide^  and  denied  on  the  other,  tbey  are 
then  faid  to  be  at  iffue,  all  their  Rebates  being  at  laftcon- 
trafied  into  one  (ingle  point,  which  mud  now  be  deter* 
mined  either  ip  favour  of  the  plaintiff  or  of  the  defendant. 
But  jf  either  (ide  (as  for  inftance  the  defendant)  pleads 
^  fpecial  negative  plea,  not  traverfing  or  denying  aitf 
thing  that  was  before  alledged,  but  dm:to(tng  foipe  new* 
negative  matter ;  as  where  the  fuit  is  ofi  a  boni,  cmuUti" 
^ed  to  perform  an  award,  and  the  defendant  pleads  nega* 
lively,  **  tAat  no  award  ivas  made^^  he  tenders  no  ifliic  npon 
(his  plea,  becaufe  it  does  not  appear  whether  the  fa&  will 
be  difputed,  the  pUjntiff  not  having  yet  aflbrted  the  extft<r 
ence  of  any  award ;  but  when  the  plaintiff  replies,  and 
fets  foi-th  an  aSual  fpecifip  award,  if  then  the  defendant 
travcrfes  ^he  replication,  and  denies  the  making  of  any 
foch  aw^rd,  he  then,  an<|  not  before,- tend^n^  an  KItie  to 
the  plaintiff,  which  being  the  end  of  ^U  the  pleadings,  n 
.  either  matter  of  law  pr  tad* 
^emarr^.  ^^  iflgg  gp^j,  r^^tter  of  law,  is  called  a  detipnrrer\  de^ 

tftoratuTf  reds  or  abides,  and  it  copfeffes  the  faSs  to  he 
trne,  as  ftated  by  the  oppofitc.party ;  but  denies,  that  by 
rhe  law  arifing  upon  fhofe  fads  any  injury  is  done  to  the 
plaintiff,  qr  that  the  defendant  has  m^de  out  a  legitimate 

(*  V  excufe ;'  ♦  according  to  the  party  which  ftrft  demurs  upon 
29/  the  point  in  queftion.  As  if  the  matter  of  the  plaintiff^ 
complaint  or  declaration  be  infufljcient  in  law,  as  by  po^ 
aiEgning  any  fufficient  trefpaf?,  theji  the  defendant  de? 
murs  to  the  declaration ;  if  on^  the  pther  h;ind  the  defeo* 
dant^s  excufe  or  plea  be  invalid,  as  if  Ke  pleads  that  he  com* 
mitWd  the  trefpafs  by  authority  from  a  ftranger,  wkhont 
fcttin^put  the  ftranger'^  eight ;  here  the  plaintiff  may  de- 
mur tn  la.w  to  the  plea,  and  fo  on  ip  every  oth^r  part  of 
tlie  proceedings,*  where  either  fide  perceive$  any  mat^al 
obieftion  in  point  oF  la^,  upotf  which  he  m$y  reft  his 
cj^fc,  and  upon  the  parties  joinipg  in  dcipurrer,  the  iflbc 
is  then  conipkte,  and  the  proceedings  being  enti^red  on 
record,  the  matter  of  hw  on  which  ^he  demurrer  ia 
grounded,  is  upon  folcron  argument  detepnined  by  the 
couit,  and  not  by  any  tri^l  by  jury;  and  judgmcpt  li 
thereupon  accordingly  given.  * 

"A" 


Antflu^  of  fa3y  is  where  the  hSi  only  %M  not  the  law^poc  of  ffft. 
is  difpui^ed  j  ^nd  whcj)  he  th^t  denic?  or  tr^^v^yfes  the  fajQ; 
pleaded  by  his  antagonift  \i^%  tendered  the  iflMC  tl>u^,  . 
•*  <n?J  tits  ie  prays  may  he  enquired  of  ky  fhd  cOf^ni^y ;"  Off 
^*  fijn4  of  tfds  he,  puts  him[eljf.  upon  the  cBimtry^^  it  inay,  Ue 
i^raedlatcly  ftjbjoined  by  the  other  party^  **  or\dtfi  S^.i 
**  A.  B*  49ih  the  lih.^^  wb,ich  fJone,  the  iffwe  is  fav4  tp  be 
JQinecli  both  parties  haying  agreed  tQ  it(t  tfee  fat;e  of  the 
c^Vife  Mgon  tt^p  truth  of  Oac  fafl;  b  ijijeftiqa  tp  tl^e  de- 
lenx^inMAon  of  a  jury. 

purinf  the  whole  of  ^h^fe  proceedings  frqm  tb<?  time  Cpntintiwcw, 
of  the  ^?fcnd^n.t*8  ^ppe^rapce.  in  obe^iep^ic  to  the  l^ngV 
writ^  it  1^  neceflary  t^at  both  the  parties  he  continued  in 
court  froiT>  4w  to  4ay>  till  tl^e  ftpaj  deterjfnination  p.f  the 
fujt.    \n  the  conrfe  cjfplearfiilg,  if  either  pgrty  neglef^s 
to  pat  in  his  de.cUr^ticqi^  plea^  replication,  tejoindert  and 
tbf  Iil;e,  withrn  the  tiqne$  allotted  by  the  ftan^Ji^  rul^s  of 
the  cpiyty  the  plaii^xiflfi  if  ti^e  psyniQIpn  be  his^  b  faid  t9  he 
.  non^^  or,  if  tb^  f^egligcflce  he  on  t|ie  fide  of  th^  4^ 
feBdanjt,  jpdgm^nl  ixiay  be  had  agVinft  hjiw,  for  fyda  hi» 
de.feplt V  aqd,  after  iflUe  or  * demwrrer  ^rt^id,  fis  well  ;w . C^\o\ 
feme  of  the  pre.\iou?  ftiige«  af  jr weeding,  a  day  is  coo-   >  **    ^ 
timially  ^ve?  apd  eotexe^]  U()ota  the,  record;^  for  <he  p^* 
ties  to  appear  frojn  time  tp  ^injej  as.thf  exi^ep(^  of  tho 
cafe  na^y  r^.qiiire,    The  giying  qf  this  d*y  ^  called  the 
coDtipuaage,  beq^Jfe  thereby  the  proceedings  are  <;onti* 
nued  without  i^terru^tio.^  frpm  one  adjoivnaxeof  to  an* 
other.     If  thefe  cppfiAyajjce^  arc  ^noittedi  the  ca^fe  i& 
theretiy  difcoiiUpviedf   wvf  tfa^  defendant  13  difiplmg^d. 
Jipidii.. 

Nowji  rnay  fometlmcs  h»pcn,  %hpt  ff^rthe  defcp-JP'''^''''^***"; 
dant  has  pleaded,  nayj  even  after  ifluip  qj:  dwavirrer  join-»(^'^"'j;^^^^^^ 
ed,  th^^  iTiay  bav^  arifepTomc  ticw  iw»,tter,|  ^hich  if  is 
proper  for  the  ^pf^dant  tp  plead  J .  ^9,  tjbat  the  pUiniiff^,  • 
bein|  ^,  ferns  folc^  i^  %p^  wartled^  or  th^t  lhi?i  h?s  given 
the  deP^nd^Pt  a  fiJikafo^ ^d ^t)^C  Ij^ ;'  bene,  if.  ^hc.di^ear, 
dant  uie^i  idjr^fige  pf  ^hi$  .new  niatt^r  fa^^eafly;  ^&4ie 
ppffih^y  can,  v(2.  4t  the  4ay  giycjn  tor  hU  ncit  ?ppe^. 
ancc>  he  is  permitted  to  plew  ir,  ^d  ii*  9f^ned  a^plea^ 
pms  darrein  mti/mnce,^  or  ilnce  the  laft  adptirivneat : 
fpr  it  would  be  unjuft  to  exclude  h'lm  hiip  from  the  bene- 
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■ '      -  •    .  '  - 

-  fit  of  this  new  defence,  which  it  was  not  in  his  power  to 
make  when  he  pleaded  the  former :  it  is  dangerous  t<^  rc- 
'  ly  on  fuch  a  plea,  without  due  conflderation ;  for  i^  cpn- 
feifes  the  matter  which  was  before  in  difpute  between  the 
parties^. Cr0.  £//£.' ^9.  and  it  is  not  atfowed  to  bfe  put  in^ 
if  any  continuance  ba»  intervened  between  the  arifing  of 
this  frefh  matter,  and  the  pleading  of  it :  for  then  the  de* 
fendant'  is  guilty  of  negted,  or  lacAes^  and  is  fuppofed  to 
rely  on  the  riierits  of  his  fprmer  plea :  alfo  it  is  not  allowed  ^ 
after  a  demurrer  is  determined,  or  vefdift  given ;  |>c-  ' 
caufe.  thcri*relief  Hjay  be  had  in  another  way,  namely^ 
by  writ  of  audita  querela,  which  is  in  the.  nature  of  a  biU 
in  equity,  to  be  relieved  ^kgainft  the  opprefiion  of  thi 
plaintiff.  This  writ  is  now  almoA  rendered  ufelefe,  irinc;e 
the  courts  have  (hewn  fo  much  Indulgerlce  in  granting  a 
a  fummary  relief  upon  motion.    Lord  Raymond,  439.  ^ 

renire,  *  When  the  pj^rtiecj  are  at  Iffue  as  before-mentioned, 

/^*qj\  the' court  awards  a  writ  of  v^refaciaf  upon  the  roU, 
^  *^..  /  commanding  the  Iheriff  **  tliat  fie  caujfi'to  com  at  WcR^ 
*'  minftcr;  onfuth  a  day^  tweTytfree'tmlawJut  men  of  tlf^ 
•  ^/''  body  bf  the  couniy,  by  whom  the  truth  of  the  fkitier  may 
**  he  bttter  known,  and  'ivhoare  neither  of  tin  to  the  pTaintiff 
*^  or  defendant,  to  recognize  the  truth  of  the  iffue  between 
*'  the  parties.^  The  jury  is  not  fi;mmoned  upon  this 
writ,  and  therefore  not  appearing  at  the  4ay  muft  un- 
avoidably make  default,   and   a  co'mpulfive  procefs   is 

Diftriegftt.  now  awarded  againft  the  jurors,  called  a  dijfringas, 
•*  commanding  the  Jhertff  to  have^  the  bodies',  or  todiJiratH 
<*  tteni  by  their  lands  and  goods^  that  they  may  appear  t^nm 
V  the  day  apptnntcd^ .  (nifi  prius)  unkjs  before  that  day  tie 
^*  ck'ef  juftfce  Jball  come  into  London,  Weftminftcr,  or 
**  where  the  venire  / /  Jaid^  * 

This  claufe'of  pi fi  prius  was  inferted  by  virtue  of  the  fta- 
tutc of  &efinnnjier,  •! 3. ?rfw;.  l , c,  30.  42  jEdi^.  S.c.ii, 

Ifififrimsrtcori  The  rec6r.d  IS  ^aflifd  sfnd  left  with  the  proper  officer, 
v/c. '  the  'niaffhal, ' wHo  takes  {t  to  Weffmr^er  or  London, 
wKcre'it  ts  tcfbe  tried,"  ind'the  caufeWm]^  preyioufly  en- 
ttfrcd,  it  is  Calledbh  in .  Its  'goOrfe,^  and*  tfie  record  is 
then  Handcfd  to  the  judge  to  perji'fe  and  obfcrve  the  plea*' 
dings,  iihd  what  ifiWs  the  parties  are  to  maintain  and 
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prove,  whii^  the  jury  is  called  and  f worn :  the  cafe  is 
opoiai  on  the  part  of  the  plaintifF  and  the  defendant  by 
their  cottofel,  and  when  the  evidence  is  gone  through  on 
both  (idesj  the  judge- in  the  prefence  of  the  parties,  the 
counfelj  and  M  others,  fums  up  the  whole  to  the  jury, 
with  fuch  remarks  as  he  thinks  neceiTary  for  their  di* 
redjon,  and  giving  them  his  opinion  of  law  arifing  upon 
I  that  evidence,  upon  which  the  jury  are  to  confider  and 
return  their  verdift  at  the  bar;  which  when  done  is  re. 
corded  in  court,  by  the  clerk  of  the  nij!  prius,  and  then 
they  are  difcfaarged. 

If  the  iflfue  be  found  either  for  the  plaintiff  or  defen- i*e^^<r. 
dant,  or  Specially ;  or  if  the  plaintiff  makei  *  default,  or   (*iyo\ 
is  nonfuit;  it  is  entered  on  the  record,  and  is  called  a    >  u'^J 
pofifitf  which  being  entered,  .judgment  may  be  figned 
thereon,  unlefs  ordered  by  the  court  to  the  contrary,  for 
the  Terdift  may  be  fufpended  for  certain  caufes  by  a  mo- 
tion for  new  trial,  or  arretted.    6  Mod.  22.    Salk.  649. 
1  BwT.  390. 

Bat  if  the  judgment  cannot  be  arrefted,  or  the  party  Error, 
.obtain  a  new  trial,  execution  will  follow ;  unlefs  the  par*^ 
ty-condemned  thinks  himfelf  unjuftly  aggrieved  by  any  of  ^ 

tlie  proceedings ;  and  then  he  has  his  remedy  to  reverfe 

the  firnie  by  bringing  a  Writ  of  error  ;  but  he  that  brings  

it  muft  find  fubftantia)  bail  to  profecute  the  fame  in  nnany 
cafes,  and  muft  bring  it  in  time  fo  as  to  prevent  the  plain- 
liff^s  proceeding,  which  mod  be  before  he  is  intitled  to 
fign  his  judgment.  3  Jot.  i.  r.  8.  13  Car.  2,  c.  2. 
.i6fcf  I7  0sr.  2.  r.  8.  .        / 

The  execution  of  the  judgment  is  adapted  according 
to  the  nature  of  the  adton,  and  therefore  if  the  plaintiff 
recover  in  •  a  real  or  mixed  adion,  wherein  the  feifm  of 
the  bind'  is  awarded  to  him,  the  writ  is  an  hi^ere  facias 
^fdjinam:^  or  ^n  htAere  facias  poffejjionem.  Fhtci,  476. 
Co.  Lit.s^' 

Executions  in  adions  where  money  onlv  is  recovered,  ^^cecotiooi  tre 
as  a  debt  or  damages  (and  not  any  fpecinc  chattel)  «re°^  ^^*     *** 
of  five  forts,  againft  the  body  of  the  defendant,  called  % 
tafias  ad  fatiifacifndum^  of  a|(ainft  his  goods  and- chattels, 
called  a  jSm  facias  ;  or  agamft  the  goods  and  the  profits 
of  his  Jands,.  called  a  h^f^i  facias ;  .or  againft  the  goods 

and 


SuftdesH  and  i^tfkttit  ^  tke^ottrt. 

and  the.  polTeffion  of   hh  laDds^    called  u^  -tiegU ;   or 

fligainft  M  ^ttt^  hts  body>  Uiids,  and  gc^d»y  MWed  an 

4xtent^  or  extendi  faicitu  i  but  oiiiy  t>ne  of  t)fefe  yrrits  can 

J  be   iffued   at   one  tiffie.     %'  Infl.    143.    C(?,    L^.   290. 

SatisliiakB.'  When  the  plaintifPs  demand  is  fatUfied,  e}*el*  by  the 
▼oluntary  payment  of  the  defendant,  or  Hy  eQnipu(fory 
procefsy  or  other wife»  fatisfadion  ought.to.be. eiKered  on 
the  record,  that  the  defendant,  may  iiot  be  Uable  here* 
.  after  to  be  harrafled  a  fecond  ttnfte  oti  the  fanM;  aScdottnt« 
2  LilL  Arh.  495. 

C33)  *  ^^   *^*  >^^   ^i^^  Ojl^tets  itf 

the  GwrU 

IT  is  prohabte  and  almbft  certain^  that  in  Very  eafly 
tiiheii,  before  bfir  conftittition  arrived  at  itshlH  fw^ 
feSton^  ♦)ur  kings  in  pcrfon,  often  heard  and  deiemflned 
:  caufes  betwetert  party  ind  party;   but  at  prefen^, . by  the 
'long  jknd  UnifcH-m  tlfdge  of  many  ag^s^  they  delegated 
their  whole  judicial  |K>wer  tb  the  judges  of  the  ieveral 
.  courts .  which  are  the  grand  depofitory  of  the  fbndf nadf* 
__        tal  laws  of  the  kingdom,*  atid  have  gained  a  hifovdtn  «lid 
■   fiated  jiirtAti^icn>  regulated  byeevtain  and  cftabliflied 
rules,  U'htch  the  cfowrritfrif  cannot  ahery  biit  bj.aft  of 
parliament.     ^  Haw.    Pl.rfr^Gr.^H 

In  this  diilind.ktnd  feparate  exiftence  of  (3ie  jiidicikl 
power^  in  a  pecnliar  body  of  meit,  nomhu^dJMeibd, 
but  not  removeable  at  pleafure,  by  the  cfdwo,  dditfifts 
one  main  preferVative  of  the  public  tiberty^  whidi  cannot 
fubHil  long  in  any  ftate,  tinlefs  the  adnlintftratioh  of  com- 
mon juftitie  be,  in  fenoe"  degree^  fef>ahrted  both  fri^;  the 
legiflative  and  ftlfo  from  the  eteeotive  power :  wefe  it 
joined  with  the  legiflative^  the  life^  liberty,  and  prdl^efty 
(t>f  the  fubjed  would  be  in  the  handi  of  arbitrary  ju<%ess 
^irhofe  decifions  would  be  then  regulated  only  by  their 
-own  opinions,  and  not  by  any  toidamental  prihci|^s  of 
law;  which  though  legiflators  may  depart  from,  yet 
judges  ire  boiind  to  rtrferve.  Were  it  joined  whh  the 
exevQiita^  this  unio^  mif;fai  ibeli^eaxioTetbaiUaiice  For 

she 


r 
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the  legtflattre :  for  which  resfon  by  the  ftatute  of  J6€dr. 
I.  c.  lo.  which  aboiiihed  the  court  of  Asr-chamber,  cf- 
feftual  care  is  taken  ta  remove  all  jjidicial  power  out  of 
the  hands  of  the  king's  privy-council,  who^  as  then  was 
evident  from,  recent  innances,  niight  ^  foon  be  inclined  to 
pronounce  that  for  lajv,  which  was  moft  agreeable  to  the 
the  prince  or  his  officers.  Nothing  therefore  is  more  to 
ke  avoided  in  a  free  conflitution,  than  limiting  the  pro* 
vmces  of  a  judge  and  a  minifter  of  (fate. 

As  his  Majefty  is,  in  the  eye  of  the  law,  al^vays  pre- 
.  fent  in  all  his  courts^  his  judges  are  the  mirror  by  which 
the  kifig's  imag^  iSYefledetl.  It'is  the  i^gat-offi^,  and 
fiot  the  royal  perfon,  that  is  always  prefent  iil  court,  al« 
Ways  ready  to  Uftdertake  profecdtions,  or  pronounce  judg- 
ment, for  the  benefit  and  {^rbteftion  of  the  fuhje6t.  O. 
Ut.  139.     Pitrtef.  r.  8. 

hu  of  the  greateft  importance  to  the  h^  of  Englani^ 
and  to  the  fubjed,  tfiat  the  powers  of  the  judge  and  jury 
are  kept  diftind;  that  the  judge  determilnes  the  law^ 
and  the  jury  the-fa£l ;  and  if  evfer  they  come  to  be  con- 
founded, it  wilf  prove  the  confafioh  and  d^drUdion  of 
the  law  of  Etigland.    per  Hardnoicke^  C",  J.   - 

The  judges  confift  of  the  Lord  Chief  Juftlce,  and 
three  other  judges;  the  former  i«t  created  by  writ^  and 
the  latter  by  letters  ^et^t ;  and  by  ihzjjat.  20.  Edw.  3. 
A  I.  they  are  to  take  no  itt  but  ot  the  kipg ;  their  com- 
niiffions^  in  early  periods,  were  duranU  bene  placUa,  Aher- 
y^^xAs  qmihdiubene  fe  gefferintf  with  a  power  to  remove 
thcni  on  the  add/efe  of  both  hoofesof  parliament,  but 
DOW  they  arc  to  contiiftie  irt  their  oflSce  durifig  their  good 
behaviour,  notwithftanding  any  demife  of  the  crown 
(which  was  femcriy  held  immediately  to  vacate  their 
feats)^  and  their  full  faiaries  are  abfolutely  fecure  to  them 
<terk%  the  contimance  of  their  coinmifliofts.  1  Geo,  5* 
r.  aj.  This  a£l  Wks  made  at  the  eafneft  recommendati* 
on  of  the  king  himfelf  frofn  the  thfone,  **  declaring  tliat 
•*  Ap  IMed  upm  the  independence  and  uprightnefs  of  the  judges^ 
**  ea  effenkeil  tt  tie  impartial  adnMfirafim  of  ji^ice^  as  en^ ' 
**  (^f  thebeft  fecuritieref  tie  rights  and  liberties  of  his  ftA-- 
•*  je^s  \  4md  at  mfi  cwndveii^e  to  the  hbnour  of  the  crown.^* 
Cm^Jwm,  %Mar.  176*,  .  .     - 

They 
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*  They  are  fovec^ign  juftioesof  fn^en  an4  terndner^  gdol 
delivery^  and  of  eyre,  coafervators  of  tie  peace^  and  fa- 
vereign  coroners  of  the  Und.  "^^ 

*The  preferU  Judges  are^ 

fFilHam.E2LT\  of  Mansfeld^     5500/* 

Edward  IVillts^  Efquire, 
..  Sir  JVilliam  Henry  Afburjt,  Knight,  ^  2400  /.  each. 
Francis  BuUer,  Efquire, 

Officers  of  the  Crown  Side  are, 

IH  E  hn^s  coroner  and  attorney,  commonly  called 
the  clerk  of  the  crown,  0/  maftcr  of  the  crown 
,  who  taves  cofts,  nominates  all  fpecial  juries  on 
the  crown  fide,  takes  recognizances,  inquifitions  upon 
the  death  of  any  prlfoncr  dying  in  the  Kin^s  Bench^  lie. 
James  Tempjer,  Efq. 

Tie  fecaadary,  who  draws  up  the  paper  books,  and 
makes  up  an  ejlreat  of  all  fines,  ifc.  forfeited  to  the 
crown,  Francis  Barlow,  Efq. 

Tie  clerks  of  tie  mles,  who  draws  up  all  the  rules  of 
the  courts  and  attends ihc^ourt  to  take  minutes  thereof, 
^^ f idgUy,  tiq.  _ 

There  are  alfo  two  other  officers,  the  «c«i»aicr  gnd 
calendar  keeper. 

Clerks  in  court.  V.  Barlow,  S.  Midglcy,  R.  Belt, 
G.  Lepipre,  J.  F.  Abbot,  J.  O.  Jones,  H.'DeaItry, 
H.  Barlow^  and  Henry  Hawkins,  Efq. 

On   the  Flea  Side. 

TH  E  ciief  clerks,  fecondary  or  nu^er  their  deputy^ 
marfbal,  clerk  of  the  rules ^  clerk  of  tie^papers,  clerk 
of  the  day  rules  y  clerk  of  the  dockets,  clerk  of  tie  declarati* 

(*q6^  flw,   clerk  of  tie  bails,  pojieas^    *  and  eflreais,  figner  of 
*J    ^  writs,  figner  of  tie  iills  of  Middlefex,  cuftos  brevium, 
,  'clerk  of  tie  upper  treafury,  clerk  of  tie  outer  treafory,  fila-^ 
cer,  exlgenter,  and  clerk  of  tie  outlawries,  clerk  of  the  «r- 
rorsy  deputy  marfbal,  marjbal  and  affociate  to  t^  cMefjufiice, 
^  traitt-iearer,  clerk  of  tie  nifi  prius  in  London  and  Middle- 

fex, 
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ier,  clerks  tf  tJkmiti  prios  to  the  Afferent  tbtmiiei  afippinted 
fy/^cuftos  breviun^  crier  at  ni(i  prius  in  hondon  tmd 
i/llddMtx^  receiver  general  of  lie /eal  ofice;  crierf,  uJberSf 
vsAtipJiap. 

Claef  clerh.  LordVifimmt  Storthont  W  John  Way*  ^/f  • 

Secondary.     Edward  Benton,  Efq. 

JlJPJiaHt,      Robert  Forfter,  jm.  Ef^. 

Marjbal      Benj.  Thomas,  Efq. 

Oerk  of  the  rules. 

Clerk  of  the  papers.'   Robert  Aiiftin^  £/^". 

Clerk  of  the  day  rules.    J*ohn  Way,  Efj. 

Oerk  of  the  dockets.    Deputy  John  Stride. 

Clerk  of  the  declarations.    Deputy  J.  Mftddocks.  ._ .    • 

Clerk  of  the  common  imls,  pofieas^  and  ejlreais.  Mr.  R; 
Waher.  .     . 

Signer' of  the  *ojrits.    Mr.  T.  Heberdep. 

Signer  of  the  bills  for  Middlefex.    W.  MarttiaK 

Cuflodes  irevium.  Sir  David  Lindfayi  Bari.  J^ 
tVay,  Efg..  .  . 

Clerk  of  the  upper  treafury.    Mr.  ThcWias  White. 

Clerk  of  the  outer  treafury^    Mr.  J.  Walker. 

filacer^  exigenter,  ^nd  clerk  of  the  outlawries.  'Mr.  Pt« 
tience,  Mr.  T.  Adams. 

bkrk  of  the  errors.    J.  Way,  Efj. 

Deputy  marfbal. .  Mr.  John  Jordeq. 

Marfbal  and  affociati  to  the  chief  jujtice.    John  Way,' 

J%.  .... 

Trmnbearer.    Mt.  Wilkinfon. 
.  Oerk  of  nifi  prios  /n  London  and  Middlefex.    Mr.  T; 
Lowton, 

Cryer  at'niG.  pxiiis  m  London  and  Middlefet.  Mr. 
J.  Douce.  ,       . 

Sealer  of  the  writt.    Duke  of  Grafton,   .  T*  Q  9 1 

*  Dei.  Mr.  Samuel  Rpgen.    S^ler.    Saiii.  Jarvis. ,         v  J  /  / 

Cr/<r/  aiid  «/Ib^/.  ilfr.  Lloyd,  iBfr.  Player,  ilfr. 
Hewet,  Mr.  Nkhercfiff. 

Tipfli^  to  lord  chief  juRice.    ik&-.  John  Hill 

To  the  other  judges^    T.  Ridgway. 

D  ^itor^ei 
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Attornies  of  the  Court. 

N  attorney,  ,-tff/»rffiito/,  or  atfomatus  in  law,  is  t& 
j^  officer  appointed  by  the  cotirt,  fo  profecute  or  dc- 
^d  adions  brought  againft  or  profecuted  by  their  diefits  i 
and  the  word  is  compounded  of  the  La$m  word  ad,  toi 
fni  the  frerici^  toUriier\  to  turn ;  <<  to  turn  a  bufineia 
^^  over  to  another."  The  antient  LaiiH  name,  according 
to  BraA^,  is  rtfp^aSs ;  and  they  anfwer  to  the  procu- 
,  i-ator,  or  prodor,  of  the  ctvilians  and  cationifta. 

Before  the  Stat,  of  Wfft.  2.  c.  la  all  attomies  were 
made  by  letters  patent  under  the  great  (eal,  (k>mnianding 
juftices  to  admit  the  perfon  to  be  an  attorney  to  fuch  a 
6ne,  2  Jnjl.  249.  That  ftatute  gave  all  perfons  libertjr  of 
appearing  by  attorney  without  any  letters  patent,  other* 
tirife  they  were  to  appear  each  da/  in  court  iti  their  pro- 
per perfon ;  in  confequence  of  which,  great  numbers  df 
attomies  were  admitted  by  the  judges,  whereby  many  un- 
<  (kilful  ones  {iradif^d,  which  occafioned  m^riy  mifchiefs  : 
for  reftratning  of  which,  ft  was  evaded  By  Stat.  4*  ff.  4. 
c.  18,  "  That  the  judges  Jbould  examne  them,  iwid  at  their 
*^  diftretim  to  put  thofe  who  w&e  virtuous  and  of  good  fame 
'*  on  the  rollf  and  thofi  en  the  cotfirqfy  tofiriie  oUt,^'*  And 
the  Stat,  33  H,  6.  t.  7.  limited  the  number  in  Norfolk  and 
Suffolk, 

By  13  fF.  3.  f.  6  Altornics  are  to  take  the  oaths  to  go- 

vcrnment,  under  penahiei  and  difability  to  praSife. 

coovial!r^fof-  '   *^  G^-  <•  ^-  29.     If  any  who  hath  been  corfviaed  of 

gcry,  lee.  ftiall fojgcry,  perjury,^  i^c.  (hall  praaifc,.yr.  the  judge  hath 

przCtiCty  judge  powcr  to  tranfpoft  the  offender  for  *  feven  years,  by  fuch 

10  tranfrort.      ^^y^^  ^^^  ^^^^  ^^^j^  penalties,  as  felons. 

Noue  to  a£k  %i       Nq  pcrfon  (hall  be  admitted  to  aft  as  an  attorney,  fud 

jefrhrh»^Vr.^***^"y  P"^^^*^*  or  drferfd  any  afiion  in  thts  court,  unlefa 

wed  a  cicrkChlp,  he  fliall  have  been  bound,   by  contraa^  writing,  •  to 

«fl4  bcco  idmit-  f^^ yg  ^s  a  clerk  fot  five  years  to  an  artofney  duly  athnit- 

*V*    oV     ^*^*  ^*  ^  *^^  ftatute  is  direSed,  and  for  the  faid  term  of 

V   3  ^J     ^^^  yc*^  fl^all  have  continued  in  ftrch  fcrvice,  and  (hen 

,  be  examine dj  f>morn,  admitted,  and  inrolied."     2  Geo.  2.  c; 

23-/5.  Made  perpetual  ty  Stat.  30  Geo.  2.  c.  1 9,/  75. 

If  f;»  «*ft^'        If  any  attorney  wfth  whom  any  perfon  (hall  be  botind 

ihall  die,  or  tne  ''   r\    •    •       •  '  r  •  r       /•  •  i      /«     «     .. 

cootr*a  be  vA-  by  Contract  m  writing  to  lerve,  as  atorefaid,  IhaU  die 
caied before  the  before,  the  expiration  of  fucfrfivc  years;  or  if  fuch  con-- 

five  years  cjpi-  ^  ^^^^ 


trad  flialt  by  nxatukX  confent  be  vacated,  or  fuch  clerk  ti,  tbeii  ta 
be  legally  difchareed  by  rule  or  order  of  court    before ^-„^«^-. 
the  ex|Mration  of  rach  five  years,  then  it  fuch  clerk  mall,  fi^e  yean  wHK 
by  coocra£t  in  writing,  fervc  as  a  clerk  to  fome  other  at-  mother  anoc 
tomey,  admitted  as  aforeraid>  during  the  remainder  of°*^' 
the  faid  five  years,  fuch  fervice  fliall  be  as  effeAual  as  if 
he  had  ferved  five  years  to  the  perfon  to  whom  he  was 
originally  bound.    Jhid. 

Any  perfon  being  one  of  the  people  called  Quakers,  A  qnaker^  <a 
having  ferved  a  •  clerkftiip  with  an  attorney  or  f^l'^U^^,  |"^S^JV^: 
and  b«ing  qualified  as  by  SM.  zGeo.  2.  is  required,  may,  mty  be  «imk- 
on  his  taking  his  folemn  aflSjmation,  inftead  of  the  oath  ted  an  attornex* 
by  the  faid  ad  direded,  before  fuch  judges,  and  others 
who  are  to  adminfter  the  faid  affirmation,'  be  admitted 
and  inroUed  as  an  attorney  or  fo.licitor,  as  if  he  had  taken 
the  faid  oath.     1 2  Geo,  2.  c.  1 3./  8. 

The  judges,  before  they  admit  fuch  perfon,  are  to  in-  Jodges^  before 
quire  touching  his  fitncfs  and  capacity,  and  if  thereby  fa-  *t*y  •^'"*'   . 

l_r    ,  J   ^  ^       M         tr  ^         J    •   -A        ^      I'       them  to  take  the 

tisned,   and  not  otherwife,   are  to  adminitter  to  him,  oath,  to  exa* 
in  open  court,  the  oath  ateermentioned,  and  caufe  him  to  naine  their  fit* 
be  admitti^d  an  attorney,  and  his  name  to  be  inrolled,  ^^** 
without  fee  or  reward,  except  ix.  for  adminiftering  the 
oath.    Se/f.6. 

*  '•  I  if .  B.  do /wear  f  that  I  will  truly  and  kmijily  demean  Oath'. 
**  myfelf  in  the  pra^ice  of  an  attorney ^  according  to  the  beji    (*^f^ 
-^rfmy  knowledge  and  ability.  \  39/ 

''  SoheipmeGodr 

No  attorney  (hall  have  more  than  two  clerks  at  one  and  Not  to  havo 
the  fame  time,  who  ihall  be  bound  by  contrad  in  wri-more  than  two 
ting.     Ibid,  ^l«'^- 

Any  perfon.  fwom,  admitted,  and  inrolled  an  attorney  ^  attorney  of 
of  this  court,  with  confent  in«writing,  and  in  the  name  of  thisconrttnay 
any  attorney  of  any  other  court  of  record  at  Wejlnatiflery^^^  »?/ 
yc.  may.  fue  out  any  writ,  or  commence^  or  defend  any  fent^If  m'^^ 
adion  in  fuch  court,  notwithftanding  fuch  perfon  be  not  ney  of  that 
fwom  or  admitted  an  attorney  in  fuch  court.    Se£i.  10.     ^*"*''* 

An  attorney  of  this  court  may  by  this  claufe  of  the  fta-  i^i^y  ,^„  ^ 
tute,  carrj^  on  proceedings  in  the  court  of  great  feflions  proceedings  in 
of  Waks\  in  the  name  of  an  attorney  of  that  court,  aiid  ^^  ^y  «*»^ 
declare  for  bufinefs  and  fees. 

Da  If 


Uttornititf. 

Sworn  »ttpraie«  If  any  fwofn  attorney  of  thls.court  ihail  knowingly  and 
Fharir''?ot^°tS  willirigiy  permit  or  fiiffer  any  other  perfon  to  fuc  out  any 
iflue  o.ut  writs,  writ,  or  Commence  or  defend  any  aSion*  in  his  name, 
di&bled  fidm  not  being  a  fworn  attorney,  or  a  fworn  foUcitor  in  chin- 
praaice.  ^^^^  ^^  ^^j  ^^jj  ^^  t|-,ereof  conviaed,  he  fliall,  from 

the  titne  of  fuch  convixStion,  be  difablcd  to  ptadife^  and 
his  admittari<^e  to  be  void.     Se^,  1 7. 
AiVwAtuori        J^  fworn  attorney  of  this  coiirt  may  be  (v^btu,  admit- 
SttS*I  ^foUci-  ^^^9  ^"^  inroWcd,  a  foVicitor  in  all  or  any  of  the  courts  of 
tor.  equity,  /Without  any  fee  for  the  oath,  or  iny  damp,  if. 

the    mafter  of  the  rolllsy  ^c.  {halt,   on  examining  bkn, 
be  fsitisfied  that  fuch  attorney  is  duly  qualified  to  be  fo  ad- 
mitted.   Se^,  20. 
Miwntj;  Mi       ^j^y  perfon  in  his  6^n  nairie,  6r  in  the  name  of  any 

m  their  own    >        v      <  r  .  ^  .        .  ^  .    .  1  r      j-    • 

name  fning  out  Other,  fuing  out  any  wnt,  or  commencm^  or  defending 
any  writ,  &c.  uny  aSion,  in  any  of  tht  courts  of  la*  or  equity,  mcn- 

^rfeU  *<a '  **°°^^  '^^  ^^^  ^^]^  *^»  **  attorney  or  folicitor,  in  cxpeaa- 
tfbti  of  any  gain^  fefe,  or  rewarrf,  without  bigifig  admit- 
ted, (halt  forfeit  50/.  to  the  ufe  of  the  petfeh  who  (hiti 
profeciite)  and  be  made  incapable  to  mabtaift  atfy  aaion 

(^       \    for   afjy  fee,  *  reward,  or  dlfburfem^nt,  on  account  6f 
4^/    profccuting  or  def(emRng  ffifch  aSion.    SeB.  24. 
i»crfonsj)ouai        Perfops  btfuhd  clerks  to  attornifes  or  folicltors,  are  fo 
to^ttoniiw  to  *  ca^f'^  aff davit  to  bc  made  and  filed  of  the  execution  of 
cattfe  eflidavjt  to  the  articlcj,  within  three  months  next  afte^  the  date  thereof; 
Stfw*month«^"  and  in  evefy  fuch  afltidavit  fti'aft  be  fpcclfied  the  nanies  ^ 
after  fzectttioii  cvery  fuch  attortiej  aiTidfdlidtdr,  and  of  ei/n-y  (uch  perfon  (o 
6i  coiitnei.       boundy  and  tfieir^far^x  of  abode  rcfpfeaively,  together  witji 
the  day  of  the  date  of  ftich  articles ;  and  every  fuch  affi- 
davit (haH  Be.61ed  vi^ithin  the  time  aforefaid,*  in  the  court 
tvherc  thip  attorney,  or  folicitor  to'  Whom  every  fucfr  pcr- 
fbh  rcfpeftivcly  mall  be  Bound  as  afdrefaid,  hath  been 
Noae  t6  b*  ad-  infoU^d  as  ah  a'ttorney  or  folicitor,  >^ith  the  proper  o5l- 
mitted  before     ^er ;  and  nione  to  be  admitted  ^before  fuch  affidavit  be 
S^uadr'*'     Vro6iittd  and  read  in  court.   •  22  Geo.  2.  c.  ^6.f  3,  4.  . 
No  attd/ney  to     Nt)  attorney  fti all  have,  take,  or  retain  any  clerk,  who 
take  a  d^rk  of-'fhall  becomc  bound  l>y'cofttraa  in  writing  aforefaid,  after 
^  SfiT  foch  attorney  fhall  have  difcontinued  or  left  off,  or  during 
fuch  time  ^  he  (hall  not  a  dually  praQife  or  cairy  on  the 
bufiriefs  of  an  attorney.     Se^.  7. 
C\tx)K.\oht  cm-      Every  perfon  who  fiiall  become  bound,  ^e.  (hall,  dtT- 

$rhoh  rinse,  ■    "^S  ^^^  '^^^^^  ^'^  ^^  *^^^  ^  fsrvice^  %o  be  fpecifi^d  in 

fuch 


%\totnU0\ 

fuch  articles,  cmtinue  and  be  ailmlly  employed  by  fuch  aitor^ 
ney  or  Jolicitor^  or  M^  or  their  agent  or  agent Sy  in  the  pr^ifir 
bujinefsy  pra^ice^  or  emplcynfent  of  an  attorney  or  felicity, 
Se^.8.  % 

Provided  if  any  fuch  attorney,  to  or  with  whom  any  l^i  before  t^c 
fuch  perfon  fliall  be  fo  bound,  ^fhall  happen  to  die  before  JJ^^^'^J^^^^^^^^^ 
the  expiration  of  fuch  term,  or  dlfcontinue  or  leave  ofF  attorney  die. 
his  praSice,  or  if  fqch  cqntraft  Iball,  by  mutual  confent  &c.orthederH 
•of  the  parties,  be  cancelled,  or  fuch  clerk  (hall  be  mu-  by,  Ac*'^*** 
tnally  difcharged  by  rule  of  the  court,  before  th^  expira- 
tion of  fuch  term ;  and  the  faid  clerk  (hall,  in  any  of  the  sind  be  bound  ^o 
faid  cafes,  be  bo^nd  by  another  contraft  or  oontraSs  in  malndeTof  ihc' 
writing  to  ferve,  and  (hall  accordingly  f^rvp  in  maonerume, 
before  mentioned,  as  clerk  to  any  other  fuch  praQifing     j^^       v 
attorney  or  attomies  as  aforefaid^  *  during  the  refidue  of     \   ^X/ 
the  faid  term  of  five  years,  then  fuch  femce  (hall  be  fnch  fervice  to 
deemed  and  taken  to  be  as  good,  eflFeduai,  and  avail- ^^?^^^»  *^J*- 
able,  as  if  fuch  clerk  had  continued  to  ferv^.as  a  clerk  aiid*kled™5fc. 
for  the  faid  term  to  the  fame  perfon  tq  whom  he  was  •    ' 

originally  bound,  fo  as  affidavit  be  duly  i^ade  and  filed  of 
the- e:£ecution  of  fuch  fecond  c6ntra3  or  contrads, 
within  the  tinoe  and  in  like  manner  as  is  before  directed, 
concerning  fuch  original  contraft.    Se^,  9. 

No  attorney  of  this  court  (hall  commence  any  adion  Attomies  not  to 
for  the  recovery  of  any  fees,  charges,  or  difburfemcnts,  cpnamence  mn 
until  one  month  after  he' (hall  have  delivered  to  the  party  tiiUne  month* 
to  be  charged  therewith,  W  left  for  him  at  his  dwcUiT\g-  tfter  deliver jr 
houfe  or  laft  place  of  abode,  a  bill  of  fuch  fees,  charges  °^  ^^*^^  ^'^^ 
and  diiburfements,  in  a  common  legible  |iand,  aqd  in  the 
^g^fi  tppgue  (except  h^  terms  and  the  names  of  writs), 
and  in  words  at  length  (except  times  and  fums),  fubfcri- 
bed  with  the  proper  hand  of  fuch  attorney.    And  upon}adgej  to  refer 
application  byihc  mrty  chargeable  by  fucli  WB,  or  any  'bem  tobc    ' 
other  in  that  behalr  authorifed,  jtnto  any  judge  of  the  ^*^^. 
court,  Erfr.  wh^e  the  bu(inefs,  or  the  greateft  part  thereof 
in  amount  or  value  was  tranfaded,  and  upon  fubmiffion 
of  ttc  party ,N  or  other  perfon  authorifed  as  ^refaid  tQ 
pay  the  whole,  that  upon  taxation  what  (hall  appear  duie 
to  fuch  attorney,  the  judge,  65?^.  is  required  and  empow- 
ered to  refer  the  bill,  and  the  whole  of  fuch  demands 
thereupon   (although  no  aSion  be  depending  touching 
cj)^  faroc)  *  to    b^    taxe^!,    without  any  nioney  being 
P  3  brought. 


Sfttornifisf. 

btought  into  court.      And  if  the  aitorney  having  due 
notice,  (hall  rcftife  to  attend  fuch  taxation^  the  officer 
may  proceed   ex   parte    (pending   which  reference   no 
adion  (ball  be  brought)^   and  upon  fuch  taxation   th^ 
party  (hall  forthwith  pay  to  the  attorney  the  whole  that 
fiiall  be  fouaddue,  and  in  default  be  liable  to  an  attach- 
tnenty  or  procefs  of  contemp.t,  or  other  proceeding,  at 
If  it  «ppe«rt  he  the  eleSion  of  the  attorney.     And  if  upon  fuch  taxation 
^**d*^*  **^*^'  it  (hall  be  found  that  fuch  attorney  has  been  over-paid, 
'**y^  ^    V     then  the  attorney  (hall  forthwith  pay  to  the  party  all 
\  ^2)    ♦  fuch  mopey  as  the  officer  (hall  certify  to  have  been  fo 
,  overpaid ;  and  in  .default,  (hall  in  like  manner  be  liable 
to  attachment,  or  procefs  pf  contempt,  or  other  pro- 
ceeding, at'  the  f ledion  of  the  party.     And  the  court  h 
to  award  cofis  of  fuch  taxation,  according  to  the  event 
if  left  thta  t     thereof,  wz.  if  the  bill  taxed  be  lefs  by  a  Jixti  part  than 
-  fixth,  to  pfty     the  bill  delivered,  the  attorney  is  to  pay  the  cofls ;  if  not 
?f  not  lef  the  '^  ^^  *  -^^^^  ^^^  ^^^  coMtt  at  difcretion  (hall  charge 
client  to  p»y.*  the  attorney  or  client  according  to  the  Teafonablenefe  or 

^  unreafonablenefs  of  the  bill.     2  Geo,  2,  r.  23.  /.  23. 

Kot  to  extend  to     Nothing  in  the  faid  ad  contained  Aiall  extend  to  'any 

^  mnrblHoffee^s  yii  ^f  fggg^  charges,  and  di(burfements,  due  from  any 

'  itcitor  tod  iao-'  attorney  or  folicitor  to  any  other  attorney  or  folicitor,  or 

eher.  clerk  in  court,  but  that  every  fuch  attorney,  folicitor,  or 

clerk  in  court,  may  ufc  fuch  remedy  for  recovery  of  his 

fees,  charges,  and  difburfements,  againft  fuch  other  at- 

'  torney  or  folicitor,  as  he  might  have  done  before  the 

making  the  faid  ad.     1 2  G^o.  2.  r.  1 3.  /.  6. 

A  bill  may  be  wf ote  with  fuch  abbreviations  as  are 
commonly  ufed  in  the  EngUJb  language.    Ibid^fe^,  5. 

The  court  will  not  order  that  an  attorney  wall  deliver 
his  bill,  and  that  the  fame  (hould  be  taxed  on  one  and 
the  fame  motion,  they  being  diftihS  mattcxs,  and  the  * 
latter  part  may  prove  ffuitlefs ;  the  bill  may  be  reafonable, 
and  no  occafion  to  tax  it ;  but  the  motion  muft  be  for 
the  attorney  to  deliver  his  bill,  and  then,  if  there  be  oc- 
ca(ion,  the  client  may  move  to  have  it  taxed  ;  but  the 
more  ufual  way  is,  to  fummons'  the  attorney  before  a 
judge;  and  if  the  judge's  order  be  difobeyed,  to  move 
the  court  that  the  order  may  be  made  a  rule  thereof,  and 
then  proceed  to  $in  attachment  in  cafe  of  further  conr 

.    .  A;; 


%ttotnit0. 

An  attorney's  bill,  for  conveyancing  bufinefs  only,  is  Attorney  taiog 
is  not  liable  to  be  taxed,  othcrwifc  than  by  a  jury  upon  a  nJjJ^n'^hii'oSSi* 
quantum  memt.  tobeufedfory 

If  any  fworn  attorney  (hall  aft  as  agent  for  any  perfon  ^  fcndiogtiif 
or  perfons  not  duly  qualified  to  aft  as  an  *  attorney  or^^Jig^/!^^^ 
foiichor  as  aforefaid,  or  permit  or  fuffer  his  name  to  be  foo,  thereby  to* 
any  ways  made  ufe  of  upon  the  account,  or  for  the  profit  »*We  him  to 
of  any  unqsalified  perfon  or  perfons,  or  fend  any  procefs  !^^J,rneyf  t" 
to  fuch  unqualified  perfon  or  perfons,  thereby  to  enable  be  ftruck  off  tbtt 
him  or  them  to  appear,  aft,  or  praftire  in  any  rcfpcft  as  ^^^^'         ^ 
an  attorney  or  folicitor,  knowing  him  not  tp  be  duly  qua-    f    43  J 
lified  as  aforefaid,  and  complaint  fhall  be  made  thereof 
in  a  fummary  way  to  the  court  from  whence  any  fuch 
procefs  did  ifllie,  and  proof  made  thereof  upon  oath  to 
the  fatisfaftion  of  the  court,  that  fuch  fworn  attorney  had 
offended  therein  as  aforefaid,  then  every  iTuch  attorney  fo 
offending  (hall  be  ftruck  off. the  roll,  and  for  ever  after 
difabled  from  praftifing  as  an  attorney  or  folicitor;  and 
in  that  cafe,  and  upon  fuch  complaint  and  proof  made  as 
aibrefaid,  it  ihall  be  lawful  for  the  faid  court  to  commit 
fuch  unqualified  perfon,  fo  afting  or  praftifing  as  aforeJ 
fiud,  to  the  piifon  of  the  faid  court,  for  any  tim^  not  ex- 
•  ceeding  one  year.     22  Geo*  2.  f.  46./.  1  !•  ^ 

No  perfon  (hall  aft  as  a  folicitor,  .attorney,  or  agent,  Non^to  ta  %% 
or  fuc  out  any  procefs  at  any  general  or  cjuarter-feflions  oP°}*<^^^»  **=• 
the  peace,  either  with  rcfpeft  to  matters  of  a  criminal  or  mittJd^i^rd- 
of  a  civil  nature,  unlefs  fqch  perfon  (hall  haye  been  here*  ios  to  1  Gu.  t,. 
toforc  admitted  an  attorney  of  one  of  the  courts  of  record  f  •  *3« 
at  Wcftminftcr,  and  duly  enrolled  purfuant  to  Stat.  % 
Geo.  a.  c.  23. ;  or  be  hereafter  admitted  an  attorney,  and 
inroUed  as  aforefaid,  purfuant  to  this  aft,  or  fuch'  other 
law  as  {hall  be  then  in  being;  and  unlefs fuch  perfon 
fliall  continue  fo  entered  on  the  roll  at  the  time  of  fuch 
bis  afting  in  the  capacity  aforefaid :  but  every  perfon  . 
who  fhall  fo  aft,  not  being  admitted  and  inrolled  as  afore- 
bid,  (hall  be  fubjeft  to  a  penalty  of  fifty  pounds,  to  be 
recovered  by  aftion  of  debt,  bill,  (Jc.  by  any  perfon  who 
(hall  fue  for  the  fame,  within  twelve  months  after  the 
offence  committed,  with  treble  cofts  of  fuit.     And  if  any 
attorney  (hall  permit  any  ferfon,  not  being  admitted  and 
enrolled  as  aforeiaid,  to  make  ufe  of  his  *  name  in  the    C^aa\ 
courts  of  general  or  quarter  fcfOons  as  aforefaid,  fuch   ^  ^T^5 
*    '  »  attorney 


attorney  fhall  be  fubjed  to  the  like  penalty  of  fifty 

pounds,  to  be  recovered  as  aforefaid*    Ssii'  12,. 

'  Provided  that  nothing  herein  contained  fhall  extend  to 

FerTofiicv^capt- deprive  the  attornies  of  the  dutchy  of  Lancajlcr,  or  of  the 

^'  courts  el  gr^at  feffions  in  Wales ^  ox  of  the  aum^ies  pmlatim 

pf  Chefier  Lanca^fty   and  Durham^  froo)  a&ing    wkhio 

their  refpeflivc  jurtfdidions.    &^.  1 3. 

No  attorney  to  be  leffcc  in  an  ejeftment^mor  bail  (or 
%  defendant  in  this  court.    R.  Mich.  1654. 

No  perfon,  without  rule  of  court,  or  order  of  a  jtidgCi 

Uottdchtage    and  notice  to  the  adycrfc  party  or  bis  attorney,  ihtU 

rJuwe^f  the  change  or  Ihift  hk  attorney ;  and  fuch  attorney  newly 

couit,   *  coming  in,  to  take  notice  at  his  peril  of  the  rules  where- 

unto  the  fonn^r  attorney  was  liable,  had  he  continued. 

Mich.  1654.  • 

This  court  will  not  permit  an  attorney  to  be  changed 
nor  till  the  for-  in  a  caufe,  and  another  attorney  appointed  in  his  ftead* 
incrbaibcptid.ti|l  his  bill  of   fees  and  difturfements  be  fettled  and 
paid. 

Friday  next  aft^r  ihi  o/lave  rf  tie  purificatm  9f  fh 
H.  T,  1768.     Bkjfed  Virpn  Mary,  m  thi  ith  year  of-  kmg  George  th 
third. 

Whereas  the  habitations  sfmarrj^  attormes  proofing  ht  this 
fin\€%rei^t€tmi^ourty  refidcnt  m  and  near  the  cities  of  London  and  Weft. 
attornies  enter-  minfter,  OTC  often  ver^  difficult  to  be  found,  wherriy  it  is 
SIhS  hJolTind  ^^P^^^^<^^^^  ^«  A^^  ^^*«w  «^'^*  notices,  fmmonfa,  ardors, 

Shcrenocioes,  find  rules,  to  the  great  delay  of  the  proceedings  in  this  cmeri: 
care  to  be    J^or  remedy  wheteof  for  the  future,  It  it  ordered.  That 
?*^^*  '  the  mafter  (hail  forthwith  caufe  to  be  prepared  a  proper 

alphabetical  book  for  the  purpofes  after  mentioned,  and 
that  the  fame  (hall  be  publicly  kept  at  the  mailer's  oflice 
in  the  King^s  Bench  Walks,  there  to  be  infpe&cd  by  ^  any 
attorney,  or  his  clerk,  without  fee  br  reward^  •  And  that 
every  aitorncy  praflifing-in  this  court,,  and  refidtng  in 
London  or  Weflminfter,  or  within  ten  n^iles  of  the  faniej 
fhall,  before  the  firft-day  of  the  next  term,   enter  19 
•       fuch  book  (iii  alphabetical  ♦  order)  his  name,  and  place 
v*4-  ^y    ^^  abode,  or  fome  other  proper  pl^ce  within  the  dttei  of 
•  London  or  Weflp^nfler,  where  he  may  *be  ferved  with  fuch 

notices,  fummonfes,  orders,  and  rules.  And  every  attor- 
ney afterwards  to  be  admitted,  and  pradifing  and  re- 
siding, as  afor^faidi  ihall  upon  his  admiffion  make  the 


liki»  entry ;  and  as  often  as  aay  fuch  attorney  (ball  change 
his  place  of  abode,  or  the.  place  where  he  niay  be  fo  ^ 

ferved  with  notices,  Tumiponfes,  orders,  and  rules,  he 
(hall  9Mke  the  like  entry  therecf  b  the  iVid  book.  And 
that  all  notices,  fummonfe?,  orders,  and  rules,  which  do 
not  require  a  perfonal  fervice,  fhall  be  deemed  fufficiently 
ferved  on  Aich  a^orney,  if  a  copy  thereof  (hall  be  left  at 
the  place  UiUy  entered  in  fuch  book,  with  any  perfpn 
relident  at,  or  belonging  to  fuch  place.  And  if  any  fuch  ^ 
attorney  iball  negled  to  mako  fuch  entry,  that  then  the  "^ 

fixing  up  of  any  notice,  or  the  copy  of  any  fummons^ 
order,  or  rule,  for  fuch  i^ttorney  in  the  faid  mafter'S 
office,  (hall  be  deeQied  a  fufEcient  fervice,  unlefs  the 
.  matter  ibaU  be  fuch  as  requires  a  pef  fonal  fervice.  And 
it  is  further  ordered,  that  a  copy  of  this  rule  (hall  be  pub^ 
licly  6%td  up  in  the  faid  matter's  oflBce,  and  that  another 
copy  thereof  (haU  alfo  be  fixed  up  in  the  chambers  of  ^sa^h. 
of  the  judges  of  this  courts 

N,  B,    It  is  expeSed  that  fuch  pradifers  who  live  - 
femote  firom  the  Temple,  (hall  add  to  the  place  of  their 
abode,   where,  and  with  whom,   notices^  fummopfes^   ' 
orders,  rules,  and  other  proceedings  that  do  not  require 
perfonal  fervice,  may  be  left  near  any  of  the  Inns  of 
Court,  or  Chancery^ 

Where  country  attornies  are  concerned,  declarations,  Conatry  tttoM 
pleas,  and  other  proceedings,  (hould  not  be  delivered  and  ^'"»^*?*^  ^^^^ 
parried  pn  in  the  country,  but  by  the  agents  in  town.    If  ***"  '* 
a  rule  be  given  to  declare,  apd  the  plaintiff's  attorney  in 
the  coaotry  agrees  that  a  demand  of  the  declaration  may 
be  made  on  him  in  the  country,  which  is  accordingly^ 
done,  and  a  wmfrBs  (igned  for  want^  of  a  declaration,  the 
Wftpr9t  is  irregular  and  may  be  fet  alidc  •   for  by  the    >      ^^ 
fQ-adice  of  ^  the  court,  the  declaration  (houU  have  been   V^46y 
demanded  of  the  agent  in  town. 

If  the  agent  of  the  plai9tiff's  attorney  gives  the  ag^ntTiMeto^eil 
for  the  defendant  time  to  plead,  the  country  attorney 
cannot  fign  judgment  till  that  time  be  expired* 
«    Notice  of  trial  muft  be  given  in  town;  but  a  coun'*  Notice rftrtsL 
termand  may  be  given  in  the  country. 

"  That  no  flheriflT,  (heriff's  clerk,  receiver,  iior^o'*<l««^'ft>*'* 
«<  (hcrifPs  bailiff  be  auorney  in  tht  king's  Courts,  ^^n^Z^'^v^ut^ 
*'*••'♦•  .    ^hc 


nttatnitfi. 

.  "  the  time  that  he  is  in  office  with  any  fuch  fhcriff.** 

Stat.  I  H.  5.  f.  4.     ^ 
Admitted  frau-      A.n  attorney  admitted  fra^idulently,  was  ftruck  ofiF  tiie 
dulentiytobc    ^^]\^   ^^^  attachment  was  granted  againft  the  mailer. 
urwcKoit.         ^  BIfck,Rep.  991. 

^ot  privileged       Attornies  are  not  privileged  from  ferving  in  the  militutj 
froni  fcrying  m  ^  paying  for  fubftitutes  in  their  ftead.    Ihid.  1 120* 
Art^e«*i«bie      They  are  liable  to  be  puiiiftied  in  a  fummary  way,  , 
^o^^puniOied  in  either  by  attachment,  or  having  their  names  ftnick  out  • 
ffvroqawywty.Qf  (^jg  roll  for  ilUpraaice/  attended  Mvith  fraud  and  cor- 
.    ruption,    and  committed  againft  the  obvious  rules    of 
juftice,  and  common   honefty;  but  the  court  will    not 
caSly  be  prevailed  on  to  proceed  in  this  manner^  if  it 
appears^  that  the  matter  complained  of  was  rather  owiog 
to  negled  or  accident,  than  defign  ;  or  if  the  party  in- 
jured has  other  remedy  by  z&  of  parliament,  or  adion  at 
law.     liModi^f^i,  318,  440,  583,  657. 
AKefor6trein4     They  are  alfo  liable  to  be  puniftied  for  bafe  and  tinfkir 
«9fMrde»iipgi.  dealings  towards  tj>eir  clients  in  the  way  of  bufine&y  as 
for  protrading  fuits  by  little  ihifts  and  devices,  apd  put^ 
tmg  the  parties  to  unneceffary  expence,  in  order  to  raife 
their  bills ;  or  demanding  fees  for  buCnefs  that  was  never 
Jone ;  or  for  re&jfing  to  deliver  up  their  clients  writings 
,  with  which  thej  had  been  intruded  in  the  way  of  bufmefs  1 
or  money  which  has  been  recovered  and  received  by  them 
to  their  clients  ufe,  and  for  other  fuch  like  grofs  and  pal- 
pable abufe.     z  Haw.  PL  of  iheCr,  144.    ^8  Aferf.  3o6,* 
12  Mod.  516.  *  t 

(*  \  *  An  aftion  lies  againft  an  attorney  for  negleSing  to 
47/  charge  a  perfon  in  execution  at  his  client's  fuit,  according 
to  a  rule  of  court ;  although  it  feenis  it  was  rather  want 
of  judgment  than  negligence.  3  Wills.  ^2$. ;  but  ,the 
court  will  not  proceed  againft  htm  for  it  in  a  fummary 
way.  4  Burr.  2060. 
May  dett-ri  An  attorney  or  folicitor,  having  fees  due  to  him,  may 

vritings,  &c.  detain  writings  until  hb  juft  fees  are  paid ;  but  if  there  afe 
wrt.i  paid.  yjQj^g  jyg  jQ  jjjjYj^  the  court,  on  motion,  will  compel  the 
delivery  of  them,  I  Uli.  148.;  but  he  cannot  detain 
writings,  which  are  delivered  upon  fpecial  truft,  for  the 
money  due  to  him  in  that  very  bufinefs.  Mod.  Oaf.  X, 
fipid  £7.  S06. 

^   "  ,  .If 


aittornieis. 

If  1  man  hath  a  joint  caufe  of  aSion  agalfift  two,  one 
an  attorney,  and  the  other  not,  he  muft  aired  hot!),  and 
declare  againft  them  as  in  cuftody  of  the  marfhalK  2 
&ff.  544,    zLev.iig.  ^ 

An  attorney  has  a  lien  on  the  money  recovered  by  his 
dent,  for  his  bill  of  cods:  if  the  money  come  to  his 
hands,  he  may  retain  to  the  amount  of  his  bill.  He  may 
flop  it  in  tranfitUj  if  he  can  lay  hold  of  it ;  if  he  apply  to 
the  court,  they  will  prevent  its  being  paid  over  till  his 
demand  is  fatisfied.  If  the  attorney  gave  notice  to  the 
defendant  not  to  pay  till  his  bill  be  difcharged,  a  payment 
by  the  defendant,  sdfter  fuch  notice,  would  be  in  his  own 
wrong,  and  ,Uke  paying  a  debt  which  has  been  afligiied  * 
after  notice.    Dough  226. 

A  v^did  was  given  for  20I.  and  error  brought ;  th6 
plaintiff  compromifed  with  defendant  for  ten  guineas  for 
the  debt  and  cods  (after  he  -had  been  in  goal  for  two 
years),  a  motion  was  made  for  rule  to  (hew  caufe  why 
the  defendant  (hould  not  pay  the  plaintiff's  attorney's  bill ; 
but  it  was  difcharged,  becaufe  t|^e  application  went  to  the 
extent  of  controverting  the  validity  of  a  payment  of  the 
whole  debt  and  cods  to  a  plaintiff  without  the  privity  of 
hb attorney;  and  it  would  be  too  much  toTay,  that  a 
defendant  (hall  not  tranfa£l  the  bufinefs  of  a  caufe  with 
the  plaintiff  himfeff,  in  a  cafe  where  there  has  *  been  (^a^) 
no  notice  not  to  do  fo  from  the  attorney^  either  exprels  or  ^  •  '^ 
implied.     Dougl  Rep.  226. 

An  attorney  was  ordered  to  pay  cods  (as  well  as  his 
client),  having  joined  in  an  affidavit  to  fupport  a  firivolous 
complaint,  and  made  refentfiil  declarations,  which  ihewed 
him  to  be  perfonally  adive  in  it.     2  Burr.  654. 

They  are  to  be  governed  by  the  mader,  and  to  attend 
him  on  notice ;  HiL  15.  Car.  2.  may  file  bills  and  decla* 
rations,  paying  two  fhUlings  a  term>  and  examme  the  files 
iratif.    Mid.  15.  Car.  2.  reg.  3-  ^  * 

Not  bound  to  difcover  and  give  in  evidence  the  contents 
ofa  deed  fliewn  by  his  client,  nor  any  indruflions  given 
him  by  liis  client,  nor  jcan  be  be  forced  to  ad  againd  his 


Gradt. 


(•49) 


CircMiU 

THE  epurts  of  aflize,  z^Amfipriusy  are  compofed 
of  two  or  more  commifTioners,  who  are  twice  in 
every  ypar  fent,  by  the  king's  fpecial  cpmmtfllon^  A 
round  the  kingdom,  (e^^cept  ^LmJm  and  Middlefix}^  tq 
try,  by,  a  jury  of  the  refpedive  counties,  the  trudi  of 
fuch  matters  of  fad  as  are  then  under  difpute  in  th^ 
courts  of  fVefttmnJler^halh  They  came  into  ufe  in  the 
room  of  the  ancient  jufticcs  in  eyre,  who  made  their 
circurt  once  in  feven  years^  for  the  purpofe  of  trying 
caufes,    Co,  Lit.  293.  fee  Mag,  Car.  12. 

The  prefent  jufticcs  of  aflize  and  mjipriui^  arc  derived 
from  the  ftatute  of  Wejlm.  2.  1$  Ed,  x,  V  30.  14  Ed, 
3.  r.  16.  and  mud  be  two  of  the  king's  juftices,  of  the 
one  bench  or  the  other ;  or  the  chief  baron  of  the  exche- 
quer, or  the  king's  ferjeants  fworn ;  and  ufually  make 
their  circuits  after  Hilary  s^nd  Trimty  terms."     3  Ed.  i, 

f.  51- 

No  man  fhall  b^  indge  pf  itCit^  in  his  own  country, 
4  Ed.  3.  c.  2.     8  Hie.  2.  c.  2.     33  H.  8S.  c.  44.  . 

*  The  jur^sjcs  fit  by  virtue  of  five  fcveral  authorities, 
1 .  Tke  commijpon  of  the  peace,  2.  A  comrmflton  of  oyer  aid 
terminer.  3.  ^  commijpon  of  general  ga^  deByfry,  4.  A 
commijpon  of'^^Jpze^  direSed  to  the  judges  and  clerk  of 
iilTize,.  to  take  the  affixes ;  that  is  to  take  the  vexdid  of 
a  peculiar  fpecies  of  jury  called  an  aflize;  ancl  fummoned 
for  the  trial  of  landed  difput^s.  5.  That  of  niji  firm, 
which  is  a  confequencc  pf  the  qomraiffion  pf  afli!z-e  being 
annexed  to  the  office  of  ihofe  jufticcs  by  tht  ^fiaf^  of 
fVf/l.  2.  13  Ed.  I.  c.  30.  and  it  empowers  them  to  try 
all  queftions  of  hGt  iftuing  put  of  the  courts  at  if^e^' 
piinjler,  that  arc  then  ripe  tor  trial  by  jury.  The  mginil 
of  the  name  is  this:  all  caufes  commenced  in  the  courts 
.  of  JVeJiminfler^hall  are  by  the  cottrfe  of  the  courts  ap- 
pointed to  be  there  tried,  on  a  day  fixed  in  forne  kafler 
or  Michaelmas  I'erm,  by  a  jury  returned  from  the  county 
wherein  the  caufe  of  aQion  arifes ;  but  with  this  provifo, 
taji  firius  jujliciarii  ad  ajpfas.  cafiiendas  penerint ;  unlefs  be- 
fore the  day  prefixed  the  judges  of  aflize  come  into  the 
county  in  queftion.  This  they  arc  fure  to  do  in  the  va- 
ca:ions,  preceding  Eajler  and  Michaelmas  tcnn,  and  there 

difpofed 


Circuit. 

djfjpofeof  tne  caufe;  which  faves  much  expetlce  and  trouble 
both  to  the  parties,  the  jaty,  and  the  witneflcs.* 

The.fevcral  counties  in  England  are  divided  into  fit 
«ircalt9,  i^2. 

The  Midkmd,  containing  the  counties  of 


Northampton, 
Jutland, 
Lincoln, 
Nottingham, 

- 

Derby, 

Leicejlei^, 
Warwick, 

Norfolk. 

Bucks, 

Bedford, 

Hsmtmgdon, 

Cambridge^ 

Norfolk, 

Suffolk. 

* 

•  Home. 

Hertford^ 

Effex, 

iient. 

Suffex^ 
Surrey. 

Befks, 

Oxford, 

Hereford^ 

Salop, 

Oxfo 

frd. 

Gb^ejtef\ 
Monmouth^ 
Stafford, 
WOrcefler; 

Wejlem. 

Southampton, 

mits,     , 

toorfot. 

Cormvall^ 

Dfvon, 

Somorfol. 

Northern. 

i^ark,  ^ 
Durham, 

NortkumUrland, 

CunAerland, 

Wejlmorelani, 

Imcajbire. 

(*5o) 


The  officers  belonging  to  the  circuit  are,  the  clerk  of 
ajfizje,  the  affociate,  clerk  of  arraigns,  clerk  of  iridi^ments, 
Judges:marfial,  cty&i  ckrk,  and  tip-ft^ff. 

The 


(.'sO 


Of  the  CCtttUf . 

The  flicrtff  of  each  coanty,  and  his  deputy,  sre  to 
attend  the  judges,  and  the  coroner  alfo  attends  to  delifer 
in  all  inqaifitionsy  iJc,  to  the  clerk  of  ailize  in  court,  and 
he  is  to  return  all  writs  of  vemre,  diflnngas,  and  habem 
corpora^  where  the  (heriflF  is  a  party  in  the  fait ;  which 
writs  are  rpeciaUy.dire£led  to  him  for  that  purpoCe. 

Clerks  of  ajjize  iind  affociaies  for  the  feveral  circob 
are. 

Home.    Jerome  Knapp,  Efq. 

Affociate,  Mr.  fFilBam  Pope. 
Midland.     John  Bleitcowe,  Efq. 

Affociate,  Mr.  Adams. 
Norfolk.     Gerrard  Button  Fleetwood,  Efq. 

Affociate,  Mr.  Bury. 
♦  Northern.     John  Riggs,  Efq. 

Affociate,  Mr,  J.  F.  HMtch. 
Oxford.     Meredith  ^rice,  Efq. 

Affociate,  Mr.  Benjanin  Price. 
Wcftern.    JohnFollet,  Efq, 

Affociate.    Mr.  John  Clarke. 

Of  the  Terms. 

I 

TH  E  Terms,  are  thofe  fpaces  of  time,  wherein  the  | 
.  courts  of  juftice  are  open,  for  all  that  comf^in  of  ' 
wrongs,  or  injuries,  and  feek  their  rights  by  courfe  of  lavr  \ 
or  adion,  in  order  to  their  redrefs,  and  during  which  the 
courts  of  JVeJimnJier-hall  fit  and  give  judgments,  beir  \ 
complaints,  (ic. 

ThefeTi^/  are  fuppofcd,  by  Selden^  to  have  been 
inftituted  by  William  the  Conqueror,  but  Spelman  hath 
fhewn  that  they  were  gra(^ually  formed  from  the  caoonxcal 
conftitutions  of  the  church ;  being  no  other  than  thofe 
leifure  feafons  of  the  year,  which  were  not  occupied  by 
the  greateft  feftivals  or  fa^s ;  or  which  werdlnot  liable  to 
the  general  avocations  of  rural  bufinefs.     j 

In-  very  early  times,  the  whole  year  wal  one  continual  *] 
term  for  hearing  and  deciding  caufes ;  but  when  our  legal  j 
conditution  came  to  be  fettled,  the  commencement  and 
direftion  of  our  law  terms,  were  appointed  with  an  eye 
to  thofe  canonical  prohibitions ;  and  it  was  ordered  by  the 

laws 


Of  the  Cetm)G(* 

laws  of  Idng  Eikuard  the  Conffjfor,  "  Tiatfrom  Adtient  0 

**  the  oflave  of  tie  Epiphahj^*  from  Septuageftma  to  the 

bitavi  ofEafiet,  from  the  Afcenfton  to  the  oBave  of  Perdtcofl  j 

and  from  three  in  the  afternoon  of  all  Saturdays  till  Mon-- 

dof  rooroing,  the  peace  of  God  lind   holy  church  fliould 

be  kept  throughout  all  the  kingdom.     And  fo  extravagant 

afterwards^  tht  regard  that  was  paid  to  thefe  holy  times, 

that  though  the  author  o(  the  mirror  mentions  only  one 

vacarioD   of  ^  a  confiderable  length*   containing    the    (^f*i%\ 

toonths  of  Aigufi  und Siptembir ;  yd  Britton  is  exprefs,    x   D^J 

that  b  the  reign  of  king  Edward  I.  no  fecular  plea  could 

be  heldy^nor  any  man  fworn  on  the  evangelids  in  the   ' 

Hme^  of  Jdvent,  Lent,  Pentecofl,  hairvefi,  sim  vintage^  the 

days  of  the  great  litanies,  and  all  folemn  fef^ivats ;  but  he 

adds,  that  the  bifheps  and  prelates  did  neverthelefs  grant 

difpenfatiotis,  of  which  many  are  preferved  in  Rymer*t 

fatdera  of  the  time  of  king  Henry  lit.  that  affiles  and  juried 

might  ht  taken  in  fome  of  thefe  holy  feafons^upon  rea-» 

fonabte  octafions.     And  foon  afterwards  a  general  difpen-' 

fation  was  efiablifhed  in  4>arliament  by  fi^tutt  K^e/i.  i« 

2£d,  I.  ^.  51.  which  declares^  that  as  it  Is  great  charity 

to  do  right  unto  all  nien  at  all  times  when  need  (hall  be, 

it  b  pro:^ided,  **  That  ajffizes  cf  ncn)cl  diffetftn^  mort  d'an-* 

**  ce/lor,  and  darrein  prefentment  Jbould  he  taken  itl  Advenf , 

**  SHeptuagefima,  and  Lent,  even  as  well  as  inqfiefls^  and 

**  thut  at  the  fpecial  requejl  of  the  king,   to  the  brjbops:* 

The  portions  of  time  not  included  within  thefe  prohibited 

feafon3,  fell  naturally  into  a  fourfold  divilion,  and  from 

fomc  feftival  or  faint*s  day  that  immediately  preceded 

their  commencement,  were  denominated  the  terms  of 

Saint  Hilary i   Eaftef,   Trinity,    and   Michaelmas:   which 

terms  have  been  fince  regulated  and  abbreviated  by  feveral 

afis  of  parliament,  p&rticuiarly  Trinity  term,  by  flat.  32 

Hen,  8,  c.  2.  and  Michaelmas  term  by  ftat.  16  Car.  i.e.  6* 

and  again  by  ftat.  24  Geo,  2.  c.  48. 

There  are,  in  each  of  thefe  terms,  ftated  days,  called  g  i  H.  3.  ft.  3. 
days  in  bank,  dies  in  banco,  that  is,  days  of  appearance  in  3*  H.  <«.  c.  xa 
the  court  ct  Common  Pleas,  called  ufually,  bancum,  or  '  ***^-  ''*• 
commune  bancum,  to  dirtingui(h  itfrom  bancum  regis,  which 
are  generally  at  the  diftance  of  a  week  from  each  other, 
and  regulated  by  fome  feftival  of  the  church :  on  fome 
one  of  thefe  days  in  bank,  all  original  writs  muft  be  made 

returnable } 


ofthcCermis. 

returnable;  and  therefore  they  are  generally  called  iHc 

returns  of  that  term ;  whereof  crcry  term  has  mbre  or 

f  *f|^  j  lefc,  faid  by  the  mirror^  c.  5.  fie.  108.  to  *  have  been 

^   ^         originally  'fixed  by  king  Alfred^  but  certainly  fettled  as 

early  as  the  flat,  of  51  Hen,  3.  Jl^  a.     But  t^ousrh  manj  * 

of  the  return  days  are  fixed  upion  Sunday f,  yet  the  court 

liever  fits  to  receive  thefe  returns  ^iH  the  Monday  aftet; 

/  and  therefore  no  proceedings  can  be  hadj  or  judgment 

^     givien  on  the  Sunday.     So(fi..62T.    6  Modi  250,     i  7«. 

156.     2  L/7/.  yfAf.  560. 

The  'firft  rclurn  in  every  fcfm  is,  properly  fpealriiij. 
the  fir/l  day  in  that  term ;  as  for  inftancc,  the  oA^i  f 
Saint  Hilary i  or  the  eighth  day  inclnfive  after  the  feaft  rf 
that  faint ;  which  falling  on  the  thirteenth  6f  yanuory^  the 
^^ave  therefore^  or  the  firft  day  of  HildrJ  term^  is  the  \ 
twentieth  of  January :  and  thereon  the  court  fits  to  take 
eflbignsy  or  excufes^  for  fuch  aa.do  not  appear  atcording^ 
to  the  fun)it)ons  of  the  writ;  wherefore  this  is  ixfuallf 
tailed  the  eflbign  day  of  the  term.  Btit  the  perfon  fum- 
^oned,  has  three  days  of  gract,  beyond  the  returd  of  the 
*'*^^rit,  in  which  to  make  his  appearance;  and  if  he  aj^ 
pears  on  the  fourth  day*,  inclufivej  it  is  fafficient|  2  Ir£ 
Air.  56$(,     I  Infl.  i  33. 

Returns  of  Writu 

Michaelmas  term,  which  contains  three  wteks,  and  two  days,  hath 
four  returns. 

By  Original  '     By  Eiill. 

3.  On  the  Morro*w  of  All  Soiils,     ■  1,  On  f           next  e^ter  tiemo^- 

roiuff  All  touis. 

%:  On  tie,  mefrrow  of  Saint  Mair-  ar  On      >       next  afttr  the  m* 

tin.  r«u  of  Saint  Martin. 

3.  In  eight  days  of  Saint  Mar-  v  On           next  after  e^ht  da^f 
tto.  of  oaint  Martin. 

4.  In  fifteen  days  of  Saint  Mar-  4.  On             next   after  ffieei 
tin:  days  of  Saittt  MtTtittn 

Hiyj 


incucn^  of  iMCjf  *^4 

^  ISlarj^  xerrcif  which  contains  three  weeks^  hath  four  returns,  i 

ByOHghud.  ^           Ay  W. 

I .  In  eigh  Jttjs  ofSmnt  Hilary.  %.  On            ne$ei  after  tight  days 

of  Smm  HWiTj. 

z.  infiftttn  Jayt  of  Saint  VaWxy.  2.  On             HeJtt   aft&  fft$en 

I  days  rfSaitit¥i\Wry. 

3.  Off  the  m$rmv  of  the  puHfi-  ^t  On        ^    mxt  after  the  moi'- 
caii§9.  r9w  of  tie  purification. 

4.  In  eight  days  of  thi  furificd*  4.  On    ,        mext  t^ter  eight  dayt 
iien.  of  the  pttrification, 

Eajto^  iktttiy  which  contains  three. weeks  and  fix  days,  hath  five 
retufns. 

By  Otiginai  Ay  Bill. 

M.  ln/fteenda;ftofEa&cr*  i.    On    ,  mejtt  aftei' ftfteeH 

.    days  of  Eaftef. 
d^lnthf-eenveeksofEAQtr.  'a.   On  noM   after    three 

^eksfrom  thi  day  of  Eafter. 
3«  In  me  imhtb  of  Eaftcfr^  3.  UH  next  after  one  month 

fhoMtbedaypfttitier.. 
4.  /*  jl^e  iJDeeit  frm  the  day  »/  4.  On  next  itfterjkfe  iveel^ 

Eaftcr.  from  the  dap  efEoL^er. 

^t,  On  the  merrovi  of  the  afcen*  5^  On  neJet  after  the  mor» 

fion^  row  of  the  afeenfion,    • 

Trha'ty  tttttii  which  cohtain^  twenty  d^ys,  hath  four  rettifm. 

By  Original  By  ^ill. 

\.  OniUmm'oviefiheiyoiyTiU  .itCbl.           next  ^ter  thi  mat^ 

nity.  row  of  the  hoty  Triniry. 

a.  In  eight  days  of  the  holy  Tri«  a.  On            next  after  eight  dayi 

nil/.  oftheheiy  Yrinicy^ 

j.  tn  fifteen  days  of  tie  holy  Tn-  3.  On              riext   after  fifteeri 

nity.  days^of  the  holy  Tt'why. 

4.  tn  threi  weeks  af  the  holy  Tri-  4.   On              next    after  <thr^ 

miyi  ^wHisefihehefyTtmty. 

Every  day  lii  the  t^'m^  (except  iundayt,  at  days  ori  wMch  the 
coiirt  dcies  not  At)  is  a  good  return  by  bill :  the  c6urt  does  not  fit  on 
tJk  feaft  of  pitriflcdtilm^  afcenfion  day^  and  Midfuminer  Jay,  finlefs  h 
happens  on  Friday  next  after  Trinity  Sunday i  theh  it  b  good  by  Jati 
32  H.  S.e.tti 

E  .  Ohfervationi 


Cs&)         *.  Oh/^vatms  on  the  Terms. 

Hl'LARY  TERM,  berins  Januarf  2^,  (except 
it  happens  jon  Sunday)  thfn.on  the  Monday  folloW- 
mg,  and  ends  February  the  1 2th  jf  not  Sunday,  then  on  the 
,^,.         *  JMeaday  foUowtngi 

jBtf/?*r  ?ir^>  begins  Wednifdav  fortnight  after  Eajief 
•  s*  '.    ,  .  Jay,  and  ends  or  Monday  hefore  Whkijunddy. 

•  Trinify  Terrn^  begins  on'the  Fr/Vfcj'  after  Trimty  Sunday ^ 
o      '•  that  day  beirtg  appointed  by  the '^i  HI  8.  r.  21.  and  emis 
the  WediieJAay  fortnight  after,  unlefs  it  happens  to  be  oa 
the  24th  .of  Jttttf,  the  feaft  of  St»  "^ohn  the  Baptift,  which 
*  ^  18  no  court  day,  th6n  it  muft  be  adjourned  to  the  next 
day.     SeeCro.Jacp  ifi.     2  Buljlrtde  z^^. 
'MUkaeliMi  Termy  begins  iS/(7wmi^r  the. 6th,  (except  it 
v\    happens  on  a  Sunday)  then  on  the  Monday  next  after,  and 
ends  Nfyvember'  the  28th,  if  not  Suti4^^  then  the  29^ 
'  Staf,  2^  Geo,  2.  c.  48. 
'  ''■ '   The  iftuable  terms  are,  Hilary  aad  Trinity. 

'  Tlicrc  are  410,,  fittings  in  fVe/fmin/ier-iail  on  Jfcettfim- 
d^^jAidfumr^Jby^   and  the  f^mLday  of  FebrUarj, 
B^ng  tie.pHoJi^atim. 
\/\'.  'TAe  Exchfja^^^o^m  eight  days  before  any  term  (ex- 
cept Trinity)  before  which,  it  opens  but  four  days. 
The  firft  and  laft  days  of  every  term  arc  the  days  of 
•'  TiappifaraDde/  '>■'  *      ' 


fi,^ 


.Oijervatms  on  th&  Returns  oi  ff^riU. 

.  ■»  •  1      ,.  ■ 

ALL  not)  jufidicial  days  muft  be  avoided,  as^'im- 
days\  xht  feaft  of  the , purification  in  Wlaty  term\ 
^^cenfson  day^   in  Eafler  tefm*^    and   Midjummer  day^  in 

(* -/r\    Trimly  term^  if  it  fo  happen  (unlets  it  *  happens  on  Friday 
'  2>^/     next  zk^T  Trinity  Sunday,  for  then  it  is  dies  juridicut,  by 
ftat^  32.  ti.  %)c.  21  J,  and  writs  retornable  on  any  of 
; :  ^  tjjefe  days  ^rciHrt  good.,    zhfjl^,^^     . 
,  •  ^  ,    The. eleventh. ^y  of  iViw/pA^r,  .being  the  feaft  of  Sl 
Martin,  in  l^ichckelmas  teirm,  .cannot,  be  foid  to  be  in  or 
.     ,     J  'Upc>°  ^i^y  return ;  and  if  a  writ  be  returnable  on  that  day, 
it'muft  be  returnable  on  Thurfday  the  feaft  of  St»  Martin, 

9f 


4^brerl]attonje(  on  the  §ittmn$  of  tBtttiS. 

or  any  other  ^day;of  the  week  it  fa^b  ppy  594  ^f  re^i^j^  , 

the  day  after,  the  morrow,  of  St.  Mar/i'n. '    ^ 

Id  this  court  every  6HJ:0fM^6itlex,  latitat,  ah'is  capias^ 
piuries  capias,  dijlringas,  and  habeas  corpus  ad  fatisfaciend, 
muft  be  retttrnai»le  at  a  day  dsrtainr  ^"^tsuM^j  Viefe, 
^c.  and  ihay  beretonteble  on  an  ^flbigti;  t^yf*  geoeral 
return-day  m tenntinMr;  but <faen  itHe'« day  of  tl^e^^e^lt: 
muft.  lie .expreSed!  as . toft  Frtdlsy  irr  mi^wmtki  'ift^J  \  Bftt' 
this  is  feidom  ufed,  unlels  on  trials  and  writs  of  in^ufry,  m 
ooier  ta^etfome^adv^niageifi  that  vetmi  'If  tb^-e»bign 
day  happens  on  a  Suadaj^^'  yaar  vdit  ifii^  ber  rlfmHiable 
on Afotfby  next  after;. Wc;      '  ?-♦  "     -■'''  ^  ' '1  ».i  '- 

All  writsof  rd^x^  mSas^  and  //urrV//  grounded  orf  ori- 
ginals out  of  chancery  ;>  and  all  wfita^fi^tttfrrf'tt^rietOy* 
t^  the  outlawry,  writs  of  fiire  facias,  qtmre '  ^^^Mimem  'et 
auJtenJttm  errorts,  ^x^n  writs ^f^rrw  ontof  the  (tomnioh 
Picas,  or  other  inlrrtor' courts,  writs  kX  cofias  ad  fatis* 
fiidtndwnj  fieri  facias,  «afid. other  judicial  writs  after  judg^ 
mest  affimied,  retimi^riakruf^,  ^ds'iri  mfkemam,-  and 
all  other  writs  and  proceis,  grounded  upon  a^y  ^ec^Hari 
facias  loqttglam^  audita qtmnla^aecedas  ad' curiam^' ca^as Ji 
hticus,  and  every  other  ju4ttial>wi»it  of  chAnccryVrntlft  not 
be  made  returnable'  ofl*  1^  day  certdin^  tnit  t>n  a  ^neral 
return  or  eflbign  day^  tMcwtqw,  -^s  from  the  day  df 
^fter  in  fifteen  days,*  nvkefrfoever  ive  Jball  tfteh  he  In 
England  '■     '  ^-"' ''"'        .  ^  » 

In  all  a&iona  of 'ddyt,"ahd  all  other  perfonal  adions  hj 
ejedmtnty  brought  by  original,  there  n^ed  not  be  fifteeti 
days  between  tlve4eftc*aftd  rtflufn  of  any  writ  br  writs  of 
wiwv  facias,  Ubeart^f^t^  ^juranrupfi'  ov^iifhringas  ju^    /*  ^^^ 
ratorej,  fieri  facias^  >  and  capias  ad  fatisfoHendum ;  ^  and  the    ^  ^J  ^ 
want  thereof 'fflall  5^  be  affigncd  for  ert'or ; '  but  not  to . 
I  extend  to  any  writ  of  ca.  fa,  whereon  any  eki^ent  afer 
jtid^eot  ss^o  be  awatdSFd,  or  ro  a  capias  ad  fdtisfacientT, ' 
againft,the  defendant,  to  make  the  bail  liable,    hot.  13 
Gv.  2.  c.  2./fA  6,  7.     ' .  .        .    T  ,.     . 


E-i  •  "'    '     '""  '    ^  ;  : Rules 


(ijS? 


Ridei  neceffar)^    to   be   kiidwii  ty 
Pra^tifers. 

ALL  tsAvt^  nilts  to  fliew  caufe  niadb  in  the  laJt 
term»  ^Ml  be  moved  IMbre  the  laft  day  .of  the 
prefent.terfti  (unleis  l^ve  for  pdftptyMiig  Yhem),  (hail  be 
paitkukrly  applied  for  and  ^nted.    i  Burr.  9.  Jif .  7; 

AHcaufesfltall  come  on  to  Ije  argued  in  the  fame  otde^ 
that  tbqr  «re  entered^  and  that  thely  ifaail  continue  to 
ftand  m  the  paper,  in  the  fame  6rder  till  they  ihall  be 
argued  (inthont  being  entered  a^nev)^  and  that  no  ctoTe 
(hall  be  put  oft  .without  a  ^ctal  applicatioR  to  tbe  ottttt/ 
upom  ibme  fulBaiattt  g#oimd|  before  the  day  upon  uriikif 
it  .ftands  in  the  papen  for  argtiment*    iZtf ,  92. 

Motions  in  afreft  xsi  judgment^  muft  be  made  widarf 
the  firft  four  days  of  thi  term,  but  Suniay  iii  not  to  hd 
efteemed  one  of  ihe  fonn  4  Bmr:  1^1 30.  Mki.  T«r% 
7  G».  3* 

A  motion  mmtd  6f  judgmefi^y  ot^  be  made  at  aiQf 
^fhe  before  judgmeitt entered ujp.    th^hlUp.  718.. 

I^QlioBs  for  flew  iftab  ought  to  be  madewithBitbe 
firft  four  day$i  but  in  tafe  of  d4a^  occafion^  by  00' 
wtlfol,  ad:  of  the  party,  it  may  be  moved  for  dn  the  fiiilt 
day,  viz.  where  cqunfel  had  neglefied  to  -move.  Dm^ 
Rep.  162.  and  where  the  attorney  was  taken  iH,  and  diei 
o(^  the  rjOad  to  LoQdon  for  thai;  purpofe.  Doi  tk  dent 
t>avi  and  pikrs,  v.-  HoiJor^  tmi  iAers.    S.  ff.  f  7847 

*  Motion  for.a  now  tnal#  and  «  motionfti  an^^  of  jtrdj* 
menty-  may  not  be  made  both  together,^  the' former  nam 
preoede/    f  Burr.j^^  '  Eoft.  Term^  30  Gw.  a. 

Motion  in  arreft  ofF  jtidgment  may  be  made  on  die 
crown  Cuitf  at  any  time  before  fentienee  pronounoetl. 
i  Burr.  9oi. 
So  it  may  6e  done  M  the  pfcfa  fide^  hfire  judgmai 

A  motion  may  be  mfade  in  aMft  of  judgment/  after  « 
^le  for  a  new  tnal  has  been  difcharged,  and  at  aiiy  tirh^^ 
before  the  judgment  is  entered.    DougL  Rep.  j  1 7. 

itiVer  convi£tion  of  a  raifdem'eafiory  the  defendant  mull 
be  prefent  in  cooif,  if  be  woidd  m&r^  in  arrtft  of  jod^' 

meat;^ 


pnii  though  he  need  not  be  (9,  upon  arguing  a  fpect^) 
jerdiA.    /^•930».93i- 

P^rfonal  appearance  of  9  defendant  convifted  of  a  mif- 
^^meanit^r,  ou^ht  pot  to  t^fe  difpenfed  with  (upon  bis  derif 
in  co)Lirt  undertaking  for  the  fine)*  upleis  it  be  dear 
f*  that  the  puni(hmei)t  will  not  be  corporal^  only  pecu- 
M  niary;   and  HQt*  in  eVery  caiJK  ev^n  of  that  Ipnd.*^ 

\  On  the  laft  day^  of  a  term  an  attad^nient  cannot  hf^ 
moved  for,  except  firft  for  m)i)-'pa:ynn(ent  of  ctMfts.  5 
fiurr.  «686.    24fy.  Againft  a  fhenff  fcr*  i^ot  returning  t  -      ^ 

writ.  X  fiurr.6S7.  Trin.  31  G.  2.  tsmd  ^/jr.  For  not 
bringing  m  tl»  My. 

And  that  counfef  naay  liioye  on  the  Ifft  day  of  term,  tq 
guaih  an  hidt^bnient^  but  hot  to  quafli  an  or^er^    IHii. 

A  joint  iiiibrfnation  m^^  not  iflqf  qpoti  feveral  difttn^ 
rules^  for  Ope  or  more  information  or  informations 
againft'  each  defendant.  3  Burr.  1171.  Hibry  Term^ 
iC. 3.       '   ^"-  **"  ■      '■    '  ""•'     ^    .'  •  '  -•. 

A  ifnonlh's  tintje  to  {dead*  mpans  a  li|nar  n)oi;th^  or  four 
weeks.     UsS.  1^55.  and  fo  in  till  legal  proceedings  ^     "  '^\    j 
month  nieans  fourVeeb;   A.  — 

That  all  enlarged  rules^  to  a  fubfequefit  term,  iHouId 
be  fixed  to  certain  dayy  in  foich  fi^bfequenk  term,  five  fo^ 
the  firft  day,  fife  fpir  the  feconc),  ^i)iffp<ni;  •' %nd  lifts    (M0r\'\ 
to  be  hung  up  in  the  offices^  arid  copies  thereof  given  to    \  59J 
the  judges  the  day  before  the  beginning  Xj(  ty^ff  \tTtti. 
An.  1842,  3,  '4,  Trftt.  6G«,  3.  ,  *   •  •  * 

Oq  the  l^ft  day  of  temit,  a  motioa  to  anfwer  the  mat* 
ters  of  an  affidavit  cjinnof  bemade.    4  ^urr.  2562.  gp 

When  a  party  i|gainft  whom  an  a^achm^nt  is  prayed^ | 
poTitively  deni^  the  charge  by  affidavir,  tl^  court  always' 
reiufesthp  attachment,  Wtthopt  entertrig  into  the  merits^ 
or  the  credit  of  the  paiijes,    Dmigl  Rtf.  498. 

Arefi^    "-. - 

AN  s^rreft  in  a  dvlt  cayie.  is  defined  to  be«  the  ap{u:e-Arr^       ^   , 
bending  or  re^^2^lningone'^perfon  by  procefs,  in 
execution  of  the  cooi^naQd  of  fqpc  court,  0%  officer  of       .  . : 
juftice.    fVoo(ttIn/I.<n$. 


Kone  to  bc'hdd    r By  S(at^l^.qf(L  .^  f.  ^..  pt  \p  ti^^^ti^. "  That,  from 

^^(T'^to^oun'  ^^  ^^^^^  the'24th  day  of  Jawf  ,1726,00  pcrfoD  ftall 

wJw'ipi.'^**"  '^J^^r^i-lftf^iW^^'M WPO  ^y  ptocefe  iflub&ouiof 

"  ^aiiy .^p^ycw.  Cflu;^^  .whfre  tho  ^uie  jof  adion  (ball  cot 

**  amgi^nt  to  tl^e  fum  ^^  ten  pounds,  or  upwards;  and 

*    l^^bat/ffj^aU.,9gi^,vhe^^^^  &ay  not 

f/^anlotjDt;^o'tpci,(^  Of  tjpn  ppupds,.  of,upwards,,.iii.any 

"  fupcrior  court  (and.  the  ptaintifFor  pIaintiflF3.(baiLpro- 

"<jc?edjby  .tb^  Viay  of  proceft  |gfini|  the  pf rfonj,  fac, 

'^  %>:,pf  -{^ey,,jftiallj  not  arrdj,  *ttr>c^(i^  to  b^  aVrel^R4« 

V  .iJi^  .body  ^t*  tj;ij^'  -i'^eud^nf^.^r .  dpfe^an'ts,  bi^t  (Jjall 

**.  jejcy^  hii^,  ^,%  or  tbesa  personally,  wltb  a  popy  of 

^*  the  procefs,  ^        ... 

WherethecEttfe^    !^ TMfrotpjMd after }hcf^Wa4^^^       of 7^.17.25, 

of  aaidn         *^  m  all  cale^^vfpere  t})e  ptauititE  or  pUintiSs  caufe  of 

Iffidt'St'toiir*'**  a^iipniih4»)UiifountU^Al\e;Xi^^^^  afiidff^ 

jtodtbefumin-"  aiSda;(Jt,^ay -be.  nif^o*  before  ^y^  judge  or  com^ 
UA  ofThl^*  **  miffioner  of  the  court  *  out'oif  which  Tucfi  proccf? 
wriu  **  iha)J  iflji^^r^i^horized  to  Jake  affidavits  in  Aich  courts, 

(*6o^  '  "  ^^  ^^^^'^^^^i.i^^'P^^^  Awho'lbalt  i/|ue  fijch  proccfe, 
J  "  or  his  deputy), 'whicK  oat^^fucb»ofBctt,,.ojf.bisde^^ 
*f  .are^ihjweby  iropower/sd^^.ajminiftfr^^^a^     for  fuch 
**  ^&ifv\i.^x^'^\\}\^^^  \^t.  ftamp  duties, 

V    "-fhal^Jj^  iiai4,ra^fio  no^.m^  the  ium  or  fums 

\Q5^* )   <«  tpeci'fietj  in  i^icb,aflwJ^vi(^  ibflljiifi  ipfjoffed.bn  the  back 


for  npriwpr^  •,  $ut  if  after^bp  foid.24t^.  of  June,  1706. 
*\i^h^WV^^'9l9^!^hf^?^^^^^  Tum.of  |cn 

*|!  p6^n4i|y9r^  HSfa^V^r'fH*^  ^p.^{Edjuvit,:anS  iDdoriement 
'*  J\\^\\  t^:TOdfS,-rS^ftHf9r^ai4i^  t^jj^  .or  .plaintiffs 

/*  fhail  not  pirp^^^4  t9  arreft  tb^  .bojjy  .of  the  wipg^nt 
*'  or  defendants,  biit  (hall  proceed  in  like  manner,  as  is 
**  by  this  act  direSed  in  jjfafcs  where  the  caufcof  aSion 
*^  does  not  amount  to  thte^fJirtJ^f  ten  pounds,  or  forty 
*•  fliilling^,  or  iipwjards,  as  aforefaifl.'*    Ibid,  Se^,  i^ 


"  ihilling^  or  iipwjardsj  as  atorelaijL'!    Jm.  oea.  2^ 
in  Wale  &c.  .f  Th4l'i?5{feriff'6?Stfier:8fltc'aF'w\{hihthe  prWapiftrf 
baii,  nnlei!  the  "  .f  efs  iOuing  out  of  any  of  ^i&jjtfaj4fty'«  a>urts  of  record 


'*l^t  Wtfimnfler^  fc^ll^hold  afiy  ,p?rfet|  |o.  ff^^al  bail^caufeof 
'*  unlefs  an  affidavit Jbe  %ft,m!|de  iji  writing,  and  filed  in  *^  *^®*"' 
"  that  couri^  q\M  of  which  ru.,'!i  wru  or  prpcfife  is  t^  iffuCj 
'*  fignlfying  the  caufe  of.  aftion,  an4  thaf.  |he  fame  is 
"  twenty  pounds  and.  upwards;  arid  wh^re  tjbe  caufe  of 
'^  TiQiion  is  twenty  pounds  and  upwards,  bail  (hall  bot 
''  be  taken  fpr  more  ihao.the  fuip  ^^v^StA  ia  fuch 
"affidavit,"      '    "  •  .)    ......     ;•;.. :  ,/.    i^^?^") 

By.thc  19  <?f«.  3.f,  70- /•  «•  »t.  is  cnft/ifedi^'i.  That  After  i  M, 
"  from  and  after  the  ift.of  July  1759,  ?c^,petfon  .fluaiiVif^'*:,,^£ 
"  be  arrefted  or  held  to  fpecial  bail»  Mp^.gi)y j[>r<?^or  heidtofpe- 
**  iflbing  out  of-  any  inferior  court,  vfbj}f5^th,e  <j^ufe  jof <^'*^  ^*^*'  J^P!J?    . 
^  aSion  (hall  not  athount  tp  tl^e  funa  pf^4;en  pounds,  <)rj°f„^'°u*yji 
*^  upwards;  ^  but  that  copies,  ol  prpp^fa  (i^ati.be  ferved  inferior  coarc 
*'•  (for  the  fc^vice, of.  which  proccfs,  a  fumiiotveicecding^®'"^^^*  ***" 
'**  xviio  ihilliqgs  -and.fijtpence  (hall  be.allowied  inf  cofts),  ^°/*/^    \ 
"  amd  the  like  procee4iftf s  fcall  be  shad  1  tjhferpwpon  19     \  ^^) 
•'  fuch  inferior,  court,  ij^,all  qafes.wbcre  tJi.Q  caufe  fof 
**  ^6i\Q^  (hftll  not  anxoi^nt  tp.  the  fpm  pf  ten.pounds,  or 
**  upwards,  as .  are '  direQed  to  be  had  6y  the  jt  a-  G«.  l . 
*'  f..   29L.  ifi.fuchi  inferior  court,' in-,  all  cafi^.  where  the 
''♦,c3iufe'  of  afitioa:lUaltnot  ampunttp.  th^ftim**  of  foity 

**  ihilling.".    Seii.}^ \        ..j.;,,r:'      - 

^    **  That  from  rand  afeer  the  {ift»QJF;7if^,?  7,79,  i^  ^y  Procccdaigs 
"  cafes'in  fuch  infjerior  co^rt  (hafving .jurifttiftion.  to  the  ofVoL !^ «*p!." 
"  amount  of  tenpoumls^  01^.  upward^,  .lU^K^re  the  cauTe  wards,  and  io 
♦*  of '^Qion  Ihal}  anip^nt jco icyp.tpouft4sj  QSi^  oru^wtrd!^*' 

**  like  aiRda.yit  iliall,be  wde  ^nd  (y^d  ,pf:  focb  caufe  of°'"P^*'  •' 
'*  a£tion,  and  pfp9<^oding%^fhaUjbc  bs^d  ihftrwponi  a»^rc 
**  dircSed  by  t,]^e?a4-;i!^,of;ij^.G^.^Xi,tibh^  had^-^orf 
."  thj5  wufc.  of  aftuvj  ajiRCHints  to  thfiifum.of /^rty  (hil- 
*oitns?f:,orvpw;^rfl5y  ipfucKJnf^ior.aour^if:    .Se^.,2. 

By  the  la.G/^;,  x,.r.  '^jg.. "  Theijiifipriffr couttsf could 
"  lho.U  ^,  bail;  for rioEtrytf^iliinjs^  i)irfi«ipiuKairtk(;)if. under 
**  thatfum,  the  party  pUiatift*  was- tc^pfpc^d  by  way 
*«  of  fervice  of  the  copy  of  ^pro^efs  Qn^ljhe  defendant  per.v 
«*  fonally/V     ,    ..;    ,„ ..  •     .  ; .  ..  jj  ....   •.?:...  .- n    « 

By  I  G«,  ^.  <.  -14*  /.  *S-  it»isiena^ed,  That  no  per- V<ffetm«B*iit 
fon  whatfQcvcr,.  yhp  nial):Hft  and  entec.hwnfelf  to  fer¥o  [7^^^^^*^*^^^^^^ 
his  majefty^^as  |k  fe^nj9p'o«%  ,board  i^py  of  his  naaJefty!«m*ftoy« fervice 
ihips.  or.  vcflcls,  ,(h^ll  ,be  liabh  to-b«  taken  out  of  hii^therwYe  thin 
majcftyU  fcyvice  .by  gny  pcdcefs  or  etc cutbn.  whatfoevcr,  ^  ,^,r?^- 
E  4  other 


|tr*^iic^bt«T  other  than  for  <bme  criminal  roaiter^  nnlefs  for  'a  real 
RMPQu  to  loi,  ^^b(^  ^  for  oihcr  juft  caufp  of  ndion,  and  unlefs,  before 
,     the  taking  out  fuch  procefs  or  eKecution^  not  being  for  ^ 
criminal  niatteri  the  plainti|For  platnttflfs  therein,  or  foine 
other  perfon  or  perfona  on  hb  or  their  behalf,  (hall  mak^ 
affidilvit  before  one  or  mpre  judge  or  judges  of  the  court 
4>f  record/ or  other  court,  out  of  which  fuch  procefs  or 
(*^2)    ^^^ccution  (baU«fl||e^  or  befpre-fome  *  perfon  authorized 
<^  .  •    ^    to  take  affidavits  in  fuch  pourts,  that  to  his  or  their  know- 
ledge the  funl  juftly  due  and  owing  to  the  pf^intifF  or 
platndffiiy  frottk  defendant  or;  defendants,  in  the  a^ioa, 
or  caufe'of  a£Uon,  on  wh>ch  fuch  procef^  fliali  iiftie,  or 
the  debt  or  damage  and  cpfts  for  which  fuch  execution 
fliall  be  ifliied  out,  amounts  to  the  value  of  t«renty  pounds 
at  the  leaft^  a  memorandum  of  which  oath.ihall  b^ 
marked  on  the  back  of  fuch  procefs  or  wrH^  for  which 
'     '  memorandum  or  oath  no  fee  (hall  be  taken ;  and  if  any 

'  perfon  (hall  be,  neverthelefs  arrefted,  contrary  to  the  inr 

tent  of  this  ad,  it  (hall  and  may  be  lawful  for  one  or 
more  judge  or  judges  of  fiich  court,  ti|:»on  complaint 
made  thereof  by  the  party  himfelf,  or  by  any  hb  fupeiiof 
officer,  to  examine  into  the.  fame  by  the  oath  of  th^ 
parties^  orotherwife,  and  by  warrant  under  hb  or  their 

hands  and  fjSak,  to  difcharge  fuch  feamen  fo  arrefted, 

contrary  to  the  intent  of  tbb  aft,  without  piiying  any  r^e 
pr  fees,  upon  due  proof  made  before  him  or  them,  th^ 
luch  feaman  fo  arrefted  was  s^ftually  belonging!  to  one  of 
his  majefty^s  ftiipi  or  veflWi,  and  arrefted  contrary  to  the 
intent  of  thb  ad,  and  aHb  to  award  to  the  party  fo  com- 
plaining fuch  cells,  as'  fuch  judge  or  judges  (hall  think 
reafonable}  fpr  (he  recpveiy  whereof  he  (tialt  have  th^ 
like  remedy  that  the  perfop  who  takes  out  the  faid  exe^ 
cution  might  have  had  for  his  Go(b,^or  the  phintiflp  is  th^ 
faid  adion  might  have  had  (or '  the  recovery  of  his  colls, 
in  cafe  judgment  had  been  given  for  him«  with  co(h, 
^g/ixiA  the  defendant  in  the  laid  aSioh. 
ritifitiff;  QpoB  if^^.  1 6.  That  it  (hall  and  may  be  lawfol  (o  a^d  for 
^tk«»&€.fnif  ggy  plaintiff,  upon  n^ice  ft*  tiMen  in  writing  of  the 

enter  •  cpminoii      ^  jk^   -  •  -^•.        *      r     %    ^  '   >  r  ••••^•* 

H)pearanc«rM  ^"^'^  ^^  adion,  to  foch  feaman  or  feanien  m  his  majcfty's 

proceed  tpjAdgTforvice,  Of  left  at  his  or  their  place  of  refldence,  before 

"****»  ^^'        hb  entering  into  hw  majcftyH  fefvice,  to  file  a^  cOmmon 

•       5|pp«irance  in  s^tty  iSidn  to  be  brought  for  or  upon  ac- 

"< . .   " '•         ■*•  •*'     ••      .     '  •  -'  count 


airrrtt- 

count  of  any  debt  wUtfoever^  To  ^  to  entitle  fuch  plain-  ^ 

tiff  or  plainrift  to  proceed  therein  to  judgment  aqd 

•  outiaiia-y,  and  to  have  in  cxetMtion  thcreiipon,  other    /*g^^ 

than  agatnft  the  body  or  j^ies  of  him  or  them  fo  a3i^    V  ^3/ 

idly  belonging  to  one  of  hi/  majefty's  (hip9,  at  aforefaid, 

A  feaman  upon  the  (hip  book',  though  he  has  abfented  ' 

himfelf,  it  a  feaman  jp^thin  the  ad.    Barnet  95. 

By  Stat.  13  Gf^$.  ^.S^^f-  64-    **  No  perfon  who  }$  or  Ho  y«|!ii««er 
'*  fliall  lift  aird  enter  himfdf  as  a  volunteer  in  his  majef-  fo*<*^«:  >»*^J5Jg 
"  ty's  fervid^  at  $i  foUier,  fliall  be  liable  to  be  taken  by  ^J  VaT^ 
*•  aoyp^efs  or  ei^ecution  whatfoevcr,   other  than  forof  aoi. 
"  fons^  criminiti  matter,  unlefs  for  a  real  debt  or  other  juft 
•*  canfe  of  afiion,  ah,d  unlefs  before  the  taking  out  fuch 
**  pro^  or  execution  (not  being  for  a  criminal  matter), 
**  the  phintiflF,  or  fome  perfon  on  his  behalf,  fliall  make 
**  aSdavit,  that  to  his  or  then-  knowledge  the  original  ^*J|J^^^^**jJ^ 
*^  fnm  Juftijr  doe  Mi  owbg  to  the  pUintiff  from  the  de.  fore  »T«ui^ 
*'  fendanty  in  the  adion,  or  caitfd  of  aftion,  on  which  ^^ 
**  fuch  procefs  fliall  iffuej  or  the  original  debt  for  which 
'*  foch  ex^eqtion  fliall  be  tflbed  out,  amtuntt  t0  £20  at  ' 
"  fa/?,  o%ffr  4fnd.ahv€  all  c$/tf  of  ftiit  iff  tJie  fameaffiortf  or 
^'  in  anf  oiktraHion  m  wKch  the  famejbatt  be  grmmded^  a 
^*  mmoraidum  of  which  ««^*flian  be  marked  m  M^  Jar*  qr*n<J «  memono* 
"  faeh  proetfs  mr  writ ;  and  if  any  perfon  fliall  be  arrcft^  t*"k^*'r  tfcf 
*'  ^ontr^ry^  it  fligll  be  lawful  for  one  or  more  judge  ofbackofthepo* 
'•  fuch  court,  upon  complaint  thereof  made  by  the  party  ***• 
''  himfelfj  or  by  any  of  his  fuperior  offl^ere^  to  examine 
*'  into  the  fjime  by  the  oath  of  the  parties,  or  otherwrfe, 
*'  and  by  warraiil;  under  his  or  their  hands  pr  feals,  to'dif-  ' 
^*  charge  foch  foldier,  without  fee,  upon  due  proof  made 
*'  thatfbch  foklierfo  arrefled  was  legally  inlifled  as  a  fol- 
**  dicr  in  his  majefty's  fenicc,  and  arrcftied  contrary  to  the 
**  intent  of 'this  ad ;  and  alfo  to  award  to  the  party  fo 
*^  compliining  fudh  bofts  as  ftich  judge  flia)l  think  rea* 
'*  .fonable ;  fw*  the  recovery  whereof  he  fliall  Hayc  the 
'^  like  remedy' that  the  perfon  who  takes  out  (he  faid  t%^ 
**  ecution  might  havi*  had  for  «  his  cgfls,  or  the  plainttflF    /i^^    \ 
'*  in  the  likie  aAioh  nlj^ht  have  had  for  the  recovery  of   \   04J 
'*  hb  cofts,  in  cafe  judgment 'had  been  given  for  htm 
'*  with  coAs  againft  the  defendant  in  the  (lid  adion?*  "' 

8e&.6^9    **  Any  phiiritiflF,  upoii  not'^ce  firft  given  in  PUintiflT  mi, 
*•  writing,  of  the  caufe'^  aftion  to  fuch  perfon  or  per-  ***  ^^^^^"^ 

M  fpns '**'*•  *" 


proceed  to  ex**j^  fo^s  (q^^cntcrc^,  GT  left  at,Ju$  or  their  Uft  frfacc  of  re. 

IIT^^"^  ^*  fideoce,b«for^.fuch  klHJli^jg,,  tp  ^le  ^  tcmmoq  appwr- 

'      s  **  3j9ce  in  s^ny:  adioa  -  to  ,Jbc  bfoug)>;i;  for  or  on  any  ac- 

^     '     J    ".  ^PU^t  J  whatever,  ifo  as  to,,  entitle  fuch  plaintiflF  to 

*'  proioeed  tbepein,  to  jucjgpaent  and  outlawry,   and  to 

^*  have,  an;  executiont thereupon^, other,  tban.an^l  againft 

^'  the  body  or  ix>dies.  of  ium  or  them  fo  lifted  as  aftbre- 

-««  ftid/'  ,  -.  ^    ...../..*        ' 

Serjeaijtsar^  within  this  aS  as  we|l  as  private  men, 

J   '^      '     '  '  fo  is  a  drummer.     |  filofi.  Rep.  29^  ,  ^     , 

rii  fcmhifw .    "  If  a  perfon  procure'  another,  to  be;  arre(to;i*iii.the 

^rfo^'^t  thc"^  "  MarM^^^f  ^^^.M  any  other  cqurt  within  Londm,  bfc. 

luit  of  toother,  *^-  at  ihcfijit  of  as^f  perfon^  vrbere  there  is  no  iuctx  per* 

not  know  jog     ««  fon  known,.or  without  tiic  plaintiff's  confjpnt;  every 

thereof.  ".  perfon^who  fliaHprocfireany  arreft,  fcfc;  and  mall  be 

-      f  *  ^^q\]{t.^  by  ipdiSmeiit,  prelentment,  or  hy  the  leftU 

jv  ,^I  . .   .  '*  mpoyof  witpeffes,  or.otlier  due  proo^  4^,all  fa|Eer  fn 

"  ..J   **  .fppnths  imprironroent,  without  bail  ormainprizc ^  and 

1*  pay  tq  thi^  party,  iirrcfted,  treble  cofts,  and  forfeit  the 

><  fum  of  ten  pounds  for  ^^ryjuch  offence ;  to  be  re^ 

5.1  covered,  by  adion  of  debt,  i^c^  agwid  fuch  perfon  or 

"  per/onsy  their  hei^rj  exoqutors  or  atoiniftraiors,   as 

**  .fliould  or  oughtro  pay  the  fame,  by  virtue  pr  force  of 

^V^hisaft;  in  which  adiontnp  effoign  fhalt  be  allowed.** 

AdefeiuWmtwat  The  plaintiff  brought. a  former  a8:ion  agaltift  the  dc^ 
held  to  bail  jifg„dant,  held  him  to.M  foif  7o/.  declared  againft  him  in 

lecond  time  for  ri-  .1  r  r-i^"- 

ihe  fame  ctnfe  ?^  aaJou  on  the  cafc,' .upon«a  fpecial  figreement  in  wn- 
of  *aicn,  afer  ting,  under  the  dcfep^aojtfs,  hand,  and /calf  flotftampcdj 
^*^^^^5*°  f  -  atidihe  canfc  being  at  iffiie,  the  plaintiff*s  attorney  found 
iirft  writ,  by  Put  he  .l^^d  made  a^ilU]kje;i];i  d.eclaring in  an^adion  up^ 
rcafon  of  t  mif*  oij,the,<;3^fe,.  the  writing  being  made  and  executed  Jn  ir*- 
**  *'  land^  .whe^ftno  fiamps  are  neceffary^  was  a  igood.dcedy  and 

(*/^  -,\  tjie  •  pjainti^  ou^ht^toiiave" declared  in  covenant,  there* 
^5/  fpr^*  h/Q(  (^iffiOnUnued  tjqat  a^ion  ijpon  payment  of  cofis  ; 
an^  .hafving  now  brougb^^  tjtvi^  wj;it^  fpi-^tJ^e/atne^faufe  of 
^ion,  and  arrefted  .rbc  <kt?ndant  a  fccood  tiffie^.-wjicre* 
upon  the  fhcriff  hath  returned ,a.<'^,rar/«//,  it  was^noved 
that  the  defendant  might  be.  difcharged  out  of  the  cufto* 
riy  of  tl]e  IheiifF  upon  a  common  appearance^  which  the 
\  .  court  refufcd.  Bat  a  ^',  Parry  9  Efq.  zWih.  2&1.  Sec 
'another  cafe  in  Barnes  62.  qu,  e£L 

..  "In 


In  Jtbt,  t{ffumf>/it^  trover^  and.^ow?^  far  paymMo^indtbt^  Htc 
nnmy,  may  hold  defendant'  to  bail  pfj'courfe.    i  fVils.  23,  **"^  «*f  "^"^^^ 
So  for  fees  and  >di{bur^nDept&^  f  n  attorney  in  this  court. 
Rikf.  1654. 

If  the  adion  l^e  in  covenant  where  lio  money  ia. cove*- where  no  btik 
ntntod  to  be  paid  to  the.  pUintifr^  ^riefpafs^  afiauky  bat- 
tery, detinue,  c<^fpir^cy»  afiiiult  aiid  falfe  imprifonment, 
flander  (except  in  (lander  of  title),  nor  in  anions  againft 
bail  on.  the  Jbail  bond,  p^nal  ^atutes^  connot  hold  the 
defendant  I  to  bail,,  unlefsttbere  is  an  order  fronn  the 
court  to  tlie  Jydge,  npr  'yi'aij.  aSion  for  a  malicious  pro- 
fccufion;;  4  fittrr.  2117.  ,tf/</  30,7.  Ray.jj^  Lev.  39. 
or  on  ^ttie*  judgment  where  b an  js  put  in  in  the  original: 
.  adionj  pr'on  mejudgme^t^  uplcfe'lhe  debt  pr.idamagfB 
withoyt  the  cpfts, .  aqiount  to  t^  pounds.    R>H*,  3*, 

G^d:  2.^   /  ,       ^,^      .     .^\   »        ^   \    '  '^  '    ■    r ,  /  »Btil  upon tht 

Upon  the  ^  ^^'.  c.  144  \viiipi^/givcji  an  adipn  o£  -debtt^^**  *^  ^^ 
within^threc  fapnths  agaipft  thi?  yrionpir^  |hc  quefti^n  w^,.^te  winner, 

whether  .tHe.defi^danC'pigS^VT'^^^^  thedefcSn^, 

dam's counfelcompari^g  itito'.-|tbc  <;afe,of.aSipn5  |ipoiiJthe; 
i.  penaLft^tme^*;  wherq  no,  .tw  is  <^y?f  required. .  But  th^ 
coiirt  held,,  there  ou^ht  to  be;  fpecial.  hail  ia  this  caj^; 
which  is  9X  th^  fuit  of  the  party  g^iev^d^  and  wherf  i^  rhci 
defendant  is  a  debtor  to  the  pUint^^,  and  th.e,cI/a^ie^*isTta> 
be  confidered  as  remedial :  and.  therefore  upon  confider^.. 
tion,  ancj  talking  with  the  other  jud^ips,  (pcqif  1  fv^l  w^ 
ordered.    Turner  v,  Warren.  Sir.  1079.  ^    .  . ,  jVthn^nii  m>y 

In  debt  on  the  iudgmcnt,  the  defendant  m^y  be  he|d^j^^*^'*^^J*^*^* 
to  bail  (if  no  b'au  given  in  the  original  a»a ion),  *  nqt*}^dgmem. 
witjiftandiqg  a  writ  of  errqr  be  brought  on  the  original'  f^fZf:\ 
aftioiiy  and  bail  be  given  on  the' writ  of  error.   Kendal  ^^     \  OO/ 
Oarej\     z: Black.  ^^.,768.     Coma's' Rep.  556.     Cmis, 

SSPf   .    p.,.,^  f  After  nonpros 

Afteri.  a  nofiproi  the  defcndafit  (h?tll  find  bail,  for*  the '"•T  *>«  held  to 
••plaintiflFfuffcrs  ^nough,,  by  paying  cofts  in  the  firft  aSion,  ^*'** 
and  therefore  ought  not  to.b^  in  a^worfe  condition  than, 
before.*  Ray.  6^9.  Double  rent. 

Jn  an  a£tiop  for  double  rent>  upon  holding  over,  upon 
the  4  tief\%  a:  28.  plaintiff  may  require  fpecisl  btiL 

'     '       '  '"     \'    /  ■    .     "  What." 


C67) 


■^ 


What  Perfons  are  not  to  be  held  to 
B(M_  in  OmL  Cafes.  •• 


P 


|EER5  of  the  rcalm^  members  of  par!iarpcnt,.pcer- 
^  eflfes  by  birth,  I  Jnfi.  t'^r,  a  Irtfi.  56.  4  fifln»V 
-<^3K  228.  \  peers  of  S^coiianiiy  2  S/r.  990. ;  a  pepifefs  by 
marriage,  Co,  Lit.  16.  '  6  Co.  53,  Djrr  79. ;  member^ 
of  convocation  aSually  attcpding  thereon,  SH.  6.  c.  i.j 
bifhopSy  ambaiTadorSy  or  the  domeftic  feryi^nt  of  an  am- 
b^lfador,  really  apd  bonafi^  in  that  capacity,  Sfai.  7  Ak, 
c.  12.  3  W^/7/r.  33.;  the  king's  fcryants,  l/ligr.  158, 
8  Mod.  12. ;  marOial,  Warden  of  the  Flut^  i  Tfwr.  65.1^ 
clerks,  attbfnies,  and  ottier  perfons  attending  thecomts 
of  juRicc,  4  InJI.^  72.  2  /^.  551;  '  l^Mod.  1 63.1 
clcrjyinen  performing  divine  feryice,  ^n<}  not  merely 
fiayingf  irt  the  church  witH  a  fradulent  d(f  fign,  50  Ehu^  3^ 
c.  Jj.  I  /?.  2.  r.  1 6. ;  fi^itofs,  sro,  PHvil.  57. ;  witneflcs 
fupoena'd,  and  other  peifpns  neceflarily  attending  aay 
tottt  tf  record  npon  bt^finefe;  SirT.  Raym.  loi.  X  Vaii^ 
1 1*  Ruler  in  Ck^.  21^.;  witneflTes  prbp^tf^  Arnimoiidl 
before  commiifioners  bf  bankrupt,  or  other  commiflioiieii 
under  the  great  feal,  i  Atfu  54.;  heirs,  executors,  or 
mdmintilrators,  R.  M.  1654.;  a  bankrupt  for  forty- two 
days,  unlefs  before  in  prifon^  5  Geq.  2.  f-.^o.;  failor  or 
volunteer  foldier  *  (unlefs  the  delist  is  twenty  pounds)^ 
I  Geo,  2.  r.  14./.  15;  236^0.  3.  f,-^i./  64.;  alfot}^' 
'  courts  not  only  proiefik  the  perfons  of  fheif  attend^nb^ 
.  but  likewife  at!  thofc  things  that  are  necefltary  for  thei^' 
journey  or  the  (defence  of  their  Yuit^  ikoU^Abr.  27^; 
but  the  privilege  (he  court  aAows  their  officers  isreftraiq* 
ed  to  tWe  fufts  Tonly,  which  they  bring' In  their  qwa 
right,  or  are  brought  agaioft  them  in  thfir  owq  right  1 
for  'if  they  fue  or  he  fued  as  executors  or'admiaiftrators, 
they  then  reprcfent  common  perfon),  and  ire  not  entitled 
to  privilege.  Hob,  177.  ••/)j^<¥'24.*^/.  i  JO^  zSid,  157. 
Latch.  A  g^.  Godk.  |o. 
'  Atfo  if  a  privileged  perfon  brings  a  |olnt  a&tan,  this 
deftroys  ffis  privilege ;  becaufe  thofe"  with  whom  he'  join? 
are  not  officers  of  the  court,  nor  entitled  to  the  at- 
tachnWrn  which  the  court  grants  to  its  own  oflicers. 
2/?6//,  yf^r.  274.      > 

A  part  J 


A  pitty  who  has  attended  his  caufe  ail  day  in  coiiH^ 
iknd  in  the  evening  retires  With  his  atiorney  and  witnefles^ 
at  a  tavern  in  Palace-yard,  is  privileged  from  arrefts,  cau/a 
ftJamJi^  2  Black.  Rep.  i  u  j. ;  bill  a  defendant,  itiegalty 
h  cttftody  at  the  futt  of  ohe  plaintiff,  is  hot  privileged 
lironi  arrells  at  the  fuit  of  another^  uiilefs  there  t>e  fome 
toHWion.    IbiJ.  283. 

A  bankrupt  is  free  from  arre({  In  going  and  coming  to  a  bnkt^fk: 
furrender  to  the  conuniffionefs:  afid  from  aSual  Tufren- 
der  fer  foHy-tiiro  days^  or  fUch  fiirther  titne  as  (hall  be  al« 
lowed  to  finiih  his  eiamination  (provided  he  \i  not  in  cuf- 
tody  at  the  tinle  of  furrender) ;  and  if  he  be  arrefted  for 
debt,  or  any  efcape  warratit,  cbrtitng  to  forrender,  or  af- 
ter Us  ftirrendel-^  within  the  time  before  mentioned,  then^ 
do  'producing  the  fomtiiOns*  or  notice,  undei*  flie  hands 
cf  the  conimiifioners  or  affigneeS,  atid  giviiSg  the  officer 
i  coj9y  thereof,  he  (had  be  aifcharged ;  and  if  detained, 
foch  bankrupt  (hall  have  for  hb  own  ufe  (iv6  pounds  for 
tvery  day  he  b  detained.    $/at.  5  deo.  2.  c,  30, 

Fortfterly  tht  prkHkge  frtai  arrefts  extended  to  the  fer-  Scrvtnttofpeeri 
vants  of  peers  and  members ^  but  they  ♦arc  not  now °**P'°^*'^''**' 
^dutftted  from  being  lirreftcd,  by  StaL  to  Geo.  3.  c.  50,    (*68)  • 

Affidavks. 

AFFIDAVIT  figni(ies  in  law,  ari  oath  irt  wri- AffidtTii 
ting ;  and  to  make  afida-M  of  a  thing,  is  to  teftify 
It  upon  oiXh.    An  affidavit  generally  fpeaking,  is  an  oatn 
ih  writings  fworn  before  fomfe  pcrfon  who  hath  authority 
td  adminifter  fuch  oath ;  and  the  true  place  of  habitaiieri^ 
and  firne  adStiofi  of  every  perfon  who  (hall  makeL.ah  affi- 
davit, is  to  be  inferted  therein,  i  L///.  Abr.  44,  46. ;  affi-  ^tiit  U  td 
dawts  ought  to  be  fet  forth  nmtter  %f  fa^  only,  which  the  ^^^"^ 
party  intends  to  prove  by  his  affidavit,  and  not  to  declare 
tfie  metitstf  {He  caufe ^  of  whfch  the  court  is  to  judge. 

An  affidavit  muft  fet  forth  the  msLtitr  pojttively,  and  all 
diatenal  circumjlattces  attending  it,  that  the  court  may 
judge  whether  thi  depoHent^i  conclu(ion  be  jilil  or  not. 
i  New  Ab.  66. 

The  affidavit  mud  ht  filed  before  or  at  the  time  of  fu-  To  be  sua^ 
%  out  the  writ,  or  the  co-Jrt  Will  difcharge  the  party  from 
the  arrefti  on  filing  t  common  appeafauce.  2  frilf.  225. 

If 


Ctimot  join  debt'     If  the  plaintiff  joins  debt  and  cafe  together  in  one  affi- 

ftliip*/*  ""  °°'  ^*^'^  ^^^  ^^"""^  ^"^  difcharge  defendant,  becaufc  it  is  » 

fraud  on  the  (lamp  duty. 
Nor  ftga'inft  fe-      So  where  feveral  defendants  are  joined,  i:nd  the  caufe 
XJc^^rhrS^f  aQion*  is  feveral,  there  muft  be  feveral  (lamps  for  the 

iifevcral.  affidavit.      Dw^/. /J^^.  20 7.  •     .        - 

A  defed  in  the  original  afHdavit  to  hold  |obai),  can- 
not be  cured  by  fupplcmental  pne.     Dongl.  455. 

It  is  not  fuj|!icient,  in  an  affidavit  to  hold  to  bail,  for 

the  plaintiff  to  fwear  that  the  defendant  is  indebted  to 

him,  in  fo, much  upon  pronaifcs.    Ibid.  ^^0.      *    .  ^ 

Affidivitdc-      "   There  muft  be  a  pofuive  oath  upon  which  ^  perjury 

fcaive.  j.jj„  ^g  afligned,  therefore  the  court  held,  that  where  an 

/*f^f^\    affidavit  of   debt  was  m^de,  that  *  defendant  .*<  ra/in^ 

V  ^yJ    debied,  y^.'f  indead  of  *'  //  indebted,'*  was  held  to  be 

defeSive. , . a /f'/V/!  226., . 

By  Sfut.2g  Car.  2.  r;  5.  /  i.  "  The  JAidgcs^  t^c.  of 
"  jhe  courts  at  WeflrmnJleTf  by  commiflion,  may  im- 
**  power  perfons  in  the  feveral  coi:^nties  of  Engltmd^  to 
*'  take  affidavUs  concerning  matters  iiepeading  in  their 
,"  feveral  courts,"  ,;.     ,  ^ ' 

This  affidavit  may  be  made  before  any  judge  of  the 

V  '  court,  or  commiflloner  of  fuch  court  in  the  county,  even 

though  fuch  commiflloner  is  concerned  as  attorney  for 
the  plaintiff.  R.  E.  15  <Sw.  2;  or  before  the  officer 
who  ifTues  the  writ,  or  his  deputy :  for  which  affidavit 
one  (hilling  is  to  be  paid  above  theftamp  duties^  and  to 
be  filed  with  fuch  officer,  or  his  deputy/    ihid^St^^  3, 

It  b  not  a  fufficient  objeSion  to  an  affidavit,  that  the 
party  who  makes  it  was  convided  of  perjury,  unlefs  fuck 
conviQion  was  followed  by.  a  judgment,    Cvw.Rep.'^. 

Affidavits. 

For  work  done  Jo^  Doe^  of  Milk-Jlreet^  Cheapjide^  London^  taylor, 
tod  materials  n^akeih  oath  and  faith.  That  Richard  Roe  is  juflly  indeb* 
Every  tridcf-  •  ^^d  unto  this  deponent  in  twenty  pounds,  for  the  work 
intn*t  bill  for  and  labour  of  this  deponent,  done  and  performed  for  the 
i^ork  A»c  mty  fjj jj  j^^iard  Roe,  and  for  materials  found  in  the  foid 
4hi«  tffidivit.     work. 

For  goods  fold  John  Doe,  of  MHk-Jlreet,  Cheapjide,  London,  ware* 
taddeliTfred.    hDufcman,.maketh  oath  apd  faiiH,  Hh^i  Richard  Roe  \& 

jullly 


juftif  in<kbted  unto  this  deponent,  in  ten  pouniis  and  tip-  ' 
wards,  forgoodiialdaQddetivflred.  •  •    «        •.  .  •» 

7^*1  Doe,  of,  dfc.  maketh  oath  and  faith.  That  R/rfi  For'mpnfty  lot 
ord  Roe  is  ]u{tif  indebted  unto  this  deponent,  in  one  hun- 
dred pounds  for 'money  lent  and  advanced*         ' 

For  money  by  thb  de|X)nent  laid  out,  expended  and  For  tnoaey  U\d 
paid  for  the  faid  RickarJ  Rof.  '  ^"'  . 

For  moir?v  had  snd  received  to  and  for  the  ufe  of  tkis  F^^r  money  htd 

d<*ponem.        ^  '  and  received.    ^ 

*  Indebted  unto  this  deponent  in  one  hundred  pouuds,  Upon  an  tccooat 
on  account  ftated,         .  ,'    •  ..,.    Hated. 

For  the  work  and  labour  of  this  deponent  by  htm  done  For  work  Hooe 
for  the  {2\A  Richard  Rue^  and  for  tnateriars  found  therein,- ^"^J^^^^;^  ; 
and  for  goods  fold' and' delivered  to  the  faid  Richard  Roe^  fold wd  deliver* 
and  ali<>  for  money  by  this  deponent  laid  out,  exp€fnded  «^»  ^T^^ ^ 
and  paid,  and  for  money  lent  and  adNrartced,  and  alfo  for  moiey^htd  aait 
money  by  the  faid  Richard  Rm  had  and  received.  received. 

Join  t>im,  of;  Sc.  woollen  draper,  maketh  oath  znA'^^t^^^  ^^^^ 


faith,  Th^i'Hichard  Femx^  juftlj  indebted  to  this  depo-'^J^^^*';[^'^ 
ncnt,  aod.h^'pxrtMer,  jRre'Atffi'i^,' in  one  hundred'  /*  \ 
pounds,  forgobdsfold  and  delivered.  ''  '  V  7^/' 


The  plaiiitifiF*s  fcrvaftt  if  h^jfkftbwsof  the  debt  being 
cootradedf  may.  (in  the  abfence  oi  thV  mafter)  make  af- 
fidavit of  the  debt  bein^  dud,  Which' Will  hfold  defendant 
to  bail;  thjen  the  affidavit  will  run  thus:       «  *  ^       .;    - 

jfofeph  'Loffi^*  fervant  to  Richard  Pern,  of  Nev)^atf''  For  goods  fold 
fifft,  Lflw4»»,..Wiithi*^fttter,rt&*th'oath  and  faith*  T^^t^^'^^^^;^^^^ 
7«AiD««Jiri^.juftly  indebted  to  the  (M  Richard  Ferm^  in  vmt. 
forty  pondds,  &r  goods  (bid  and  d^Hvered,  and  for  work* 
ilone.  '    ■  . 

If  the*wbrk<(be  done  by  a  carpentcrv  coach-niakef,  of 
any  other  trade  wherein  ftryants  jlrid  carriages  lire  em-  • 
ployed,  the  aftidaivit  may  tio  thus  (though  in  poiht  of 
law  all  iifuppoiiBd  to  be  ilone  by  the^mattcr,  and  may  be 
fo  laid  in  the  declaration) :         •       '  , 

For  work  and  labpur  of  this  deponent,  done  and  per-  For  work  don* 
formed  by  himfeif  and  his  fcrvants'for  the  hid  John  Dcm,  ^^.^f^^^^^ 
with  hjs  bories,  carts,  and  other. carriages.  '    •  &c. 

For  the  hire  of  divers  horfcs,  mares,  and  geldings^  ^^KoV»^^  ^^^  ^^ 
tfcis  deponent,  by  him  this  deponefit  lent  to^he  faid  JohfC 
Dem,  amd at  his  rcqueft.     .  ,  '-  ...     * 

^  For 


for  work  ^e     f^T  ttic  work  and  labour  of  this  dcpoatot  ks  i  (urge- 

is  t  rnrj^eoo,    ^^^  {^y  i^jm  j^d^  ^^^  j  performed,  in  a^d  about  the  hcaV' 

It    ^^"^***"*°*'*  irte  and  curing  the  faid^a/fcii)^  of  divers  woaod»,  afid 

|f      f*fi    \    alfo  for  divers  ined6cines/-potioti8|  and  plaifters^  t^  tliil 

\   i^J    deponent  found  and  prolrided  for  the  faid  J^  DiHm. 

For  medlcinet       m  Yot  divers  midiein^Si  and  other  things^  found  ftnd 

SeSSrJ! "  ^^  provided,  adminiftered  and  applied,  to  the  faid  Jdbi  Dewi^ 

by  thb  deponent  as  an  apothecary ,  arid  to  hb  family  af 

his  requeft. 
tor  deMftwing      J^or  feeding  and  depafturing  of  divfcrs  cattle  ctf  the  (airf^ 
ti  cattle.         y^  ^^^^  ^^  j^j^  requeft,  for  the  fpaee  of  fix  weeks^ 

now  elapfedi 
fror  the  lift  and  ^  pQ|.  jh^  |,f^g  ^f^  occopatiofi  of  a  Certain  mdTuiKgey  an^ 
tottiri^  UtJ!  ^iv^^  >CTC^  <rf  ^^f  with  the  appoftettances^  fituate  in 

the  parifb  of  HigA  Wyc9mb^  in  the  Couaty  of  Bur^r^  for 

on^  year  now  elapfed. 
the  like  df  a  por  the  tife  and  oeciipatiori  of  a  certain  thefliiage,  wMi 
tDeOaage.  ^j^^  appurtenances,  (ixmitvA  Firihrjjteif^  ^9fc,  in  the 
*  county  of  MtddUfiM^  held  by  the  faid  J^ht  Dim  bi  this 
,  deponent,  for  the  fpact  df  otit  year  now  eUpfed. 
For  (tei  «r  i  f'or  the  ufe  and  occupation  of  certain  rodma  mnA 
mcflfaagc.        apartments,  in  i  certain  nicflbage  of  this  depo0ODt^  fim- 

ate  in  Flitt-fireet^  Londm^  held  and  enjoyed  by  the  (kid 

^fofrn  Dmiy  for  the  fpadc  of  .haK-a-yeirf  dow  elapfeiL 
For  arrears  of     For  certain  arrears  of  rent^  due  alid  owing  from  the 
iSfe  "***  **  *  **"•  J^  ^^?  ^^  *•*  depoflem*  for  the  ufe  aiid  occapa. 

tfon  of  a  certain  meflbage^  ten^mentf  widi  the  apurte- 

Dances^  (ituate  and  bein^  in  the  pariih  of  "Smd  Brii^Si 

Fleet^finet^  l/mdon^  demifed  by  this  depeacsitj  by  inden-- 

ture  of  leafe,  to  the  faid  Jokn  Dmn. 
t^or  a  gekiios        For  a  gelding  fold  and  dalivcted  by  thii  deponent  f  d 
^°*^'  the  faid  j^afci  Dim,  at  his  requeft. 

^ormeat,driok4      For  moaf^  drink,  waihing,  lodgings  and  other  neeefla- 
.^aflimg,  &c.    ^^^^  ^y  ^^  deponent  found  and  provided  for  the  faid 

Jobi  t>enHt  and  hb  family,  at  his  requeft. 

/♦       Notes  oi  Hand. 

l^awee  agaiofi     ^s^  bittit^  of  Burfird,  in  the  county  of  Oxfatd^  faf. 

ihe  drawer.  ^^^^  maketh  oath  and  faith.  That  RiiiardFim^  is  jiiffly 
Indebted  unto  this  deponent  in  fifty  ^  pounds,  as  dtfae 
drawer  of  a  promiflbry  pote^  payabtc  to  this  deponent  nr 
order.  ^ 

On 


(*72) 


^ 


br\  a  premidory  note,  dr^wn  by  the  fard  Richard  Perm^  Ihdorfee  dgiinft 
payable  to  one  if.  J?,  or  .ord*r,  and  by  hioi  indorfed  tb  *^'*"- 
this  depoTietit.  /        '     ' 

Is  joftly  indebted  unto  this  dcponetit  m  fifty  poimds,  IwJorfcc  igiinrf 
a?  the  inj'orrce  of  a  promtftofy  note  of  hand;  indorfcd  to  ^^^  ^*^'^'- 
this  deponent.  .  . 

\%  juftly  indel)ted  unto  thi^  deponent  in  .fiRy  potfnds,  On  a  aotf, 
upon  a  pi'omiffory  note,    Af%vrti  by  the  fatd   tUehard  ^^^^^  Pf^^  ^** 
/Viar,  payable  to  this  deponent.  Or  order,  for  one  hundred  ^riwe^^gaiaft 

pounds,   at  a  day  tlOUr  paft,    '  '*  '    '  .'  t&e  drawer. 

if.  JB,  of,£!?r.  (being  on^  of  the^edple  eaWed'^tfrffer/^j  Qptker's  af-i 
Wemly  affirms.  That  C  D.  is  jtiftly  indebtW  linto  this  firtnaiioo. 
deponent  in  twenty  potlndJ^,  on  a  promtflbry  note,  draWn  . 
by  the  faid  C.  D,  payable  to  this  affirmant,  6r  6rderi 

if.  '£.  of,  &c,  grocer*  maketh.  oath  anil  faith",  Thit  Drawer  againf! 
C  Z>.  is  indebted  to  this  def>onent  inTevcnty  poundsr,  as  Acceptor, 
acceptor  of  a  bill  of  exchange^  payable  td  this  deponerfr^ 
or  order,  \ 

Indebted  to  this  d^'poncht,  is  indorfeeof  a  bill  of  ex-  indorfee  agaln(^ 
change  in  feventy  pounds,  accepted  by  the  feid  C  D.        <J«"o- 
**  in  feventy  pounds,    as  the  indorfee  of  a  bill  of  ex-  indorfee  againft 
change  drawh  by  the  faid  C.  D.  upon  one  J.  B,  payai>le  drawer,  when 
to  E.  F.  or  his  own  order,  and  by  him  indorfed  to  this  P*y»^'«^^°  *^'» 

...       _      ^  ,       '   i  y  own  order. 

deponent. 

if.  B.  of,  i^c.  malceth  oath  arid  faith,  'f  hat  His  caufe  In  trover  for 
6f  aQion  againft  ^oW  l^ce  is  for  converting  and  difpofing  i^^^- 
of  divers  goods  and  chatties  of  this  deponent*s,  of  the 
Value  of  lOOL  which  he  refufeth  to  defiver,  although 
this  deponent  hith  demanded  the  fame.' 

That  CD.  now  hath,  or  ktely  had  in  hrs  poflefrion,  a  Xrover  for  a 
certain  promifTory  note  of  Hand  of  this  deponent's,  bear-  prpfninbrynote.' 
ing  date  the  5th  day  of  Jime'i  783,  ^  whereby  one  if.  B.      /"^^  ^\ 
fix  w^cks  aftef  the  date  thereof,  promifed  to  pay  to  this      >    J  ^^ 
deponent,  or  order,  46/.  for  value  received ;  and  which 
faid  promiflpry  note  the  faid  defendant  hath  unlawfully 
converted  to  his  own  ufe. 

That  C.  D,  now  hath,,  or  lately  had  in  his  poneilion;  TK«»  like  for  4" 
a  certain'  bond  or  obligation  of  this  deponent^s,  bearing  ^^^* 
date  the  5th  day  of  jjm/^jry  1783,  entereil  into  by  qne 
y.K.io  this  deponent,  in.  the  penaffum  of  400 /.  con- • 
*  .  F  dilionedl 


ditioned  tot  tjse  payment  of  200/.  as  thereiri  mention^  t 
and  which  (aid  bond  the  Taid  defendant  hkth  unlawrully 
coovertedto  bis  own  ufe. 
.-.  An  Aradavit  in  trover,  **.  f^^  fie  iicfinJanis  iave  po/r 

**  feffed  ihemf elves  of  divers  goods  belangmg  to  tie  plaintiffs 
**  and. have  rejufed  t$  deUver  thepi  up  ^  and  that  thej  or  Jwne 

...  ^*  ?/!  '^**  ^'^'"^  ^^""W^d  and  diffynd  of  them  to  tKeir  ezvri 

^*  W^/'  is  iuflSclenl  to  bold  to  bait    Gw.  Rep.  5^^-^ 

'fti  lie  fbr.        That  C  D.  now  bath,  or-kteJy;had  in  his  poffemoii^ 

deeds  gencrally^jj^jj  dceds  and-wtitings  of  this  deponent,  <^,the  valde 
.         of  406  /.  ^nd  whic(^  .^eie^s  an^  writings  tbeiatid  defendaa^ 
,  hath,  unlawfully  converted  to  h^s  own  ufc. 

fn  dM'mne.  "fhat  C  I),  bolds  and  linjullly  |i^ins  from  this  depo. 

hent  a  certain  indenture  /of  teafe^  bearing  date  the  4idi' 
day  of  yanuaty^  ^783^  rtWrfe  between  CJ  D.  of,  6fr.  of 
the  one  part,  and  if .  jfi.  of,,  irfr.  of  the  pother  part^  amf 
wUch  faid  indenture  i»  of  the  value  of  26  /.  aitid  apVrai^ 
to  this  deponent.  . 

ttxihotid.  J,  K.pf*  &c.  hofier  maketh  oath  and  faith,    'f'lMit 

C.  D.  is  juftly  indebted  to  this  deponent  in  too  /.  and  up-* 

wards,  For  principal  and  intereft  due  On  a  bond/  beariii^ 

^       date  the  4th  day  of  May  laft  paft,  entered  itot6  \}y  the  bH 

defendant  to  thb  deponent^  in  the  penal  fun^  of  dooh 

ctondUioaed  fof  the  paynient  of  ioOL  and  fawfol  ihtereflt 

for  the  fame.  ' 

Cis  aii  afli^n-         *  y.  !>.  of,  ^<r.  gentkmaft,  ftiaketh  oath,  and  faitji,- 

tlfe'h  \hT!!r^  thfit  C.  b\  did,  by  his  bbiid,  bearing  date  the  3d  of  ft^ 

%clc.  ^  ^  ^  * "  hruaryATiii  paft,  becomfe  bound  unto,  if .  B,  oi^  f5ff.  nier- 

(^Mr/\   .^^^  *".  '^^  penat  funfi  of  260/.  conditioned  For  the  pay«i 
74/    mcnt  of  112/.  and  lawful  lAtereft,  on  a  certain  day  now 
;  ;  ""  '  ^         paft.     And  this  deponent  fiirlher  faith.    That  the  faid 
if.  B.  did,  by  indenture,  bearing  date 'the  day  of 

laft  |)aft,  affign,  transfer,  and  fet  over  fhe  faid  bond 
finto  him  this  depdneiit,  and  all  rnonics  due  and  owing 
thereon,  for  a  valuable  confideration  then  paid,  by  this  de- 
,  ponent  to  the  faid  if.^.  And  this  deponent  further  faith. 
That  he  hath  not  received  any  part  of  the  faid  lOb/,  oT 
fhe  intereft  thereof  due  on  the  faid  bond  ;  nor  hath  tRe 
fold  A,  B.  to  the  knowledge  ot  belief  of  this  depcwienv 

received 


recciM  thi  (aid  ibo  /.  or  any  part  thereof,  or  the  iwc- 
i«A  thereof^  ftpce  tb$-  f^i4  nfllgniiieDt ;  aiKi  thai  tile  bid 
t,  D,  is  poW  jiiftly  indebted  utito  this  dfpoftM^,.  ad  aii 
ttfigsee.  a^  afereiaid)  m  the  fiira  0f  lo^/.  to/«/brt^ls 
priflcijpal  «nd  intctieft  dtie  Upon  the  iiaid.b^dt 
J,  ii.  of,  fjfc.  mercer,  maketh  oath  and  (aitbi  Th^t  AfiidavItftA' 

.30/*  oil  and  by  Virtue  of  a  judgment  recovered  byvthfe^"***^^ 
'^apontnt  is  fthis:  helaoifrafaie  ^^oUrt,  agaipft^thefaid  dt"- 
•rodant  a^ibf&y^teftritflft  pad:}  and4liain>t^4vr(k«r 
fcm  0^'..$/.  far  hb  ^ofts  ^(id  oh^gtiis  fudaia^d  t]»dFeiQ$ 
.  and  v^kh  judgnieB^  was  obtained  £y  this<dcip0|)ent  upoll 
and  by  wtufc  »f  <i. famd  cmer-ed  i^  by  thf  rfrid  defend- 
aitt;t0  thi9.defff)!ientvi>n  th«  p«'nal  fuiftief  4QoJ^^ 
.    if.  5i  \Dffi\£i^r.i^nicerirliM|k0;h  9#tb!(  aMfaith^  That  Od  tm  iuffltiihy 
£.  i>.  k  indebted  Unto:  tjbis  dejto^if^t  in ; .  .  ^  :  pounds  ftr  *»54-^ 
ihe  i^rear.  trf.a  qtitaiiiva/inutty  due  t0  thia  depon^nty    v  >*  ■ 
vpwi  and  by^mliBTDf  a  bontli  bearing  dat^thie,. 
day  of  1 783^  entf  ii^d  itito  by  the  faid  defendant 

to.tfais  dcponeitf  fai  <be  Aipa of  ...  p0d^^,.. conditidnu 
td  for  ehe  fkfxnetitof  i\^  ftitn  <?f .  ,.  pWKtdt^ a  yiiar^ 
tti  tfa€  Kfe  of  the  r^id  defendant,  to  thii  dep^n^ent; .  . ; 

*'Ji  B.  ofi  ijc.  u41ow<£Ghandl«ir,  maketh  oatli  4ad  faitb,  Sy  the  ftf^gnea 
•That  Ci  />.  is  indebttod.  ttnto  this  df  pwent -ai^d  J.  A(.  as  ^^ »  bankrupt. 
afligoora  of  thfc^  eflate  and  effefl^  off  J.  iff.  a  baf&nipei    C^^^  q) 
imtwciitvpQiUnde,  as.  appears  ^y  aii  iccoum  under  tfbe    ^    ^  ^^ 
1>iifnkruprft.  ha0d^..and..deKvered  td  this  deponent^  ^od 
'Which  fum  this  depQiatfk  ^verily  belike?  to  be  due  front 
the  faid  defendant  to  the  eftate  of  thfc  fald  .baokru{$t.    - 

7.   if.  of,    £5?<^.  grdcfct^  ^X^CtifOr  of  xHehd  will  Mi  By  an  executor, 

^cftaniefit  <>f  A,  B.  itet^pd^  itiaketh-aath  aad  faitb^  f?"  g«^«  *oW 
That  the  above  defendant  is  juftJy  indcibted  .i*nto  rfiia  de^  "^^^  **«^^^«<*. 
•{Kment^  ni  exetmtor  di  aforefaicC  in  Kol.  fc>r  gaods  Md 

and  deitvered  by  .t tie  bid  i^.  B.  ni  hi9flife^tifne»  as  appqaJ-^ 

by  the  books  of  the  'faid  A.  J?,  gnd  which -fwri  is  n<)>w.duc 
irono  the  faid  d^podem  to  the  eftatte  of  tHe'J'4id  J.  B:  is 

he  yepily  believes.  .   •. . .  .  , 

Upon  a  intmiiiFory  note.giv^n  by  the  defendant  to  the  upoa  «  note  by 
*ftki^.  B,  in  ills  HfeHtin)e,  as  he  believes,  and  as  appears  *»  txecutor. 
-fo  tWi  dtpdnent  byfthe  note  irt.his  cuftody,  and  whitji 
4»id  fom  is  now  dtleito  this  deponetat  (as  executor  rfs  aforer 
4id« ,  as^  he  verily.  bejifVei. 
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In  order  to  bold  a  defendant  to  ball  for  im  affaoity  tf 
•an  affidavit  mud  be  prepared,  and  \M  before  a  jtidgey 
^wbi'ch  muft  be  ingrofled  on  a  treble  6^.  ftampt  p^pef^ 
and  fwofft'  before  him  ;  if  he  approves  thereof,  he  will 
make  an  ohler  to  hold  the  defendant^to  bail,  and  it  may ^ 
'    be  as  fellows:  -  - 

Tm'Z^''^'     7.«:Of*  ^^.  the  plaintiff,  ancJ?.  JT.  of,  Wr.  furgion, 
affauit.  feverally  make  oath  and  fay :    And  fiitt  this  depoaeot 

,  7.  G.  f6r  himfrif  faith.  That  in  the  month  of  Jamurf 

hft  paft,  tbe  above  named  f^.  F,  Efq.  made  an  affauk 
^pon'  thi^  deponent,  and  did  beat  fhid  kick^hb  deponent 
•in  fo  violent' a' inann^  on  htsgroinv  and  other  parts  of 
-hi^  body,  tha^  this  deponent  has  t^tt  finee  that  time  bieea 
in  great  path;  afn0  thtsd«rpoiii^m  hftiiatthis  timea  nip.   . 
'  tnre  in  bis  righf  ^in,  defi«n<iing  into  tht^cMmn^occat^ 
lk>n^  ^by  the  kicks  ai^d  blows  Which  tMf  deponent  *  re- 
-cetved  ftotvi  thfe  (aid-  JV.  F.-whinreby  this,  deponent  m 
rendered  utterly rititapable  of ' gettlngiHslfvelihood.    And 
this  depdneirt  fuitliet  faith,  That  to'th^  bed  of  his  know* 
4edge  He  never  wds  fubjed  X6,  nor  had  a'lraptiire,  befbfe 
;the  fAid   ftffauU  was  made  tpbn  him-^^this'  deponent  as 
aforefaid ;' and  that  the  faid  kicks  and  blows'giveh  iiim  bj 
the  faid  defendant,  4fe  the  fohe  caofe  of  ffie  faid  rixptlire. 
^      »   ^  '    Arid  this  d«p(6nef»t  fttrther  faith,  that  he  hjis  applied  to 
-  --v .  .     ,fcV€rar  ertiinent  furgeons  for  advitxto  bb  cored  of  the 
'"'  *    "     fdVd  ruptiir^,  bfit  httf  been  infqrmcd  Wy' (h<m  that  tbc 
fameas  incwrtbltf.    A<nd  this  dcpbnhnt  fisher  faitfr^  That 
Jhe  knows  and  is  wiill  accqtmiwed  with  the  defemiant; 
and  that  the^f aid  defieridant  is  in  ver^  good  circirmftanoea^ 
,  -.  I..  ::  And  thfe  deponent  J.  W.  faith,  ^hat  he  hath  viewed  the 
*  other  depofleHT's'iigftt  groin^  rfnd^fays,  tbat  he  has  got  a 
riipture  in  his  faid  right  groiit  dtrfcfcnding  into  the  fcrkuni^ 
which  in  this 'de'poilen^V  opinion  13  "incurable,^  ancf  rea-* 
ders  him  utterly  incapable  6f  following  his  bufinefs. 
Another.         :  .  Maketh  Oath'  and  faithy  That  \A.  Z^.  foanh  mate  of  the 
ihip.  calllpd  H.    y.  P.  commander,  on  the  aft. day. of  Fe- 
iruary  1781,  came  to  this  deponent  in  th^T'ftcerage*  of  the 
fajd'  (hip  at  fi.  in  thtEafi-Induty'^M  wiihpot  any  julF 
caofe  or  protocation  whatfoever,  given  to  or  intended  to 
'be  given  to  him,  by  this  deponent,  laid  hold  of  this  de-^ 
-ponent's  collar,  and  dragged  this  deponent  on  the  6oof 
thereof,  and  with  his  fift,  did  with^great  force  and  vio*^ 
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}ence  firike  this  deponent  many  bbws  on  his  head,  face 

and  body,  by  which  this  deponent  lay  fenfelefs  for  fonn^ 

time;  and  the  faid  ^4'B,  would  have  again  beat  this  de-. 

ponenty  had  he  not  been  prerented  by  a  perfon  on  board 

the  faid  (hip.     And  this  deponent  further  faith.  That  his    >    ^ 

right  check  becanoe  greatly  fwoln  anjd  difcouloured,  and  . 

that  he  was  in  great  pain  for  a  conHderable  time  after-. 

wards  ;  and  this  deponent  was  rendered  whplly  incapable  '      .  • 

of  periforming  his  bufmefs  on  board  the  faid  (hip.     And 

this  deponent  further  faith»  that  the  faid  A,  B.  hath  not 

^tnade  any  fattsfadion  for  the  faid  aflauit,  although  he     (*mpi\ 

is  in  good  circumfi^nce?;  and  he  believes  that  the  faid     ^   //•^ 

if.  B,  foon  intends  leaving  this  kingdom. 

J.  B.  of,  fc?f,  roaketh  oath.  That '  C.  D.  is  juftly  iu-  For  not  deiiver- 
debted  unto  this  deponent  in  270  /.  being  the  value  of  one  ***§  of  ^006% 
parcel  of  merchandize  deceived  by  the  faid  C.  JO.  on  board  b?n  or^ding* 
a  (hip  or  veffel  called  the  fiUf/^^  whereof  the  faid  CD, 
was  commander ;  and  for  wluch  the  faid  C  D.  as  appears 
to  this  deponent,  and  las  this  depopcpt  verily  believes, 
figned  or  fubfcribed.  a  bijl  of  lading,  bearing  date  the 
1 6th  day  of  January  lafl,  thereby  und^talcing  to  deliver 
to  this  deponent,  or  his  afligntf  in  L^n^/i,  the  .faid  parcel  of 
merchandize  which  the  faid  C.  D^  hath  not  delivered, 
akhoi^h  the  faid  (hip  hath  long  fmce  arrived  ii)  th^  rivcf 

In  the  (nm  of  1 50/,  on  %nd,  by  virtue  of  a  certain  in-  On  t  bon^mi^e 
Arument  in  writitig,  ipade  aq^ordiog  to  the  laws  of  th^  ^"  Scotland. 
kingdom  of  S^^tlani^  and  thfsre  called  a  bond. 

Ing^hiot  an  average  Ipfs  on  the  faid  C.  Dh  fubforip-  Againfi  an  na- 
tion of  the  funi  of  100/.  as  an  underwriter  on  this  depo-  ^^^j'j^"^'^^'  °°  * 
n^m*sintereft  ingopd^  (hipped  on  his  o)vn  proper  account,  ^  ^^^* 
in  the  (hip  J.  iV.  F^  late  roafter,  on  her  late  voyage  from 
Undm  to  //fw-lV*,  in  the  profecution  of  which  faij 
voyage,  the  faid  ve(rcl  and  the  gjeatelil  pirt  of  her  cargo 
was  loft:  '1 

Procefs. 

PROCESS  is  that  by  which  a  man  1?  called  Procefi  what. 
into  any  tcippqr^  court,  becaufe  it  is  the  beginning 
or  principal  part  tbcrepf  by  vyhich  the  reft  is  direSed  ;  or 
if  taken  ftriSly,  it  is  a  proceeding  after  the  original,  bc- 
fe)r  judEment.  Britton,  138.  Cromp.  of  Courts^  183.  8 
^     '  ^  F  3  ^'P' 
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Rep.  137,  Pt^oiifs  to  call  perfons  into  court,  Wr.  muft  bo. 
IB  ibt  name  of  the  king ;  and  if  it  ilTue  from  the  fupcrior 
court,  it  ought  to  be  under  the/^0  of  the  cMcf  jufiice^^  oi 
of  *  the  ySw>  judg^  of  the  c0urt,  if  the^e  be  no  rkief 
juftUf\  and  if  itiflues  (tern  eny  other  court,  it  is  Co  bci 
under  the  fejie  of  the  frfi  in  conuiMfiion.  Dalt,  ck,  1 3*, 
^  Fifick^  436.    Otf.  Car.  390.  .      ' 

The  u^rit  of  lAtitai  mu(l  be  m»de  nlurpatJe  on  a  ^1^ 
eertain,  as  Mo  the  WI  of  MfdJieftx  \  and  need  not  ha^tt 
^?^r>f  ifaj^/  between  the  te/le  and  w/^m  j  but  nay  be  fued 
put  in  terra-time  one  day,  and  f efUi*rtaU«  the  nex^.  Mtr^ 
917.  and  it  may  be  ieJM  in  ^^asT/m,  befere  the  cnufe  of 
adion  accrued.  ^ 

if  ihe  writ  of  hffM  be  AioJ  out  in  vacation,'  then  irJIs 
it  the  /tf^  day  of  the  preceedkig  /#rw. 
'  ^  Variance  between  the  deelaratton  and  f>roc«6,  i,  e.  ro 
anfwer  plaintiff  qui  fam  pro  dm,  #vf^,  qu^mfr^  fnpfo  feqi»^ 
tuTy  and  the  declarmion  in  his  own  name  only;  omtttiog 
itke  qui  tarn  part ;  varianci*  fatal.  Cm^ng  «.  Daois^  4  Bun*, 
241 7.  and  proceedings  fet  afide.  A  bill  of  Md&fnc  waft 
to  anfwer  to  the  weaver's  company  ;  *nd  th^  decUration 
in  the  name  of  the  company  qui  tarn  fox  themfeives^  and 
the  poor,  Esfc.  the  court  held  it  right,  it  nt>t  being  ufbal  to 
infert  in  the  bill  of  MOdUftKy  m  ^iiat  ^u^wni  <tr  in  wAof 
rigit  the  party  fues,  as  in  the  cafe  of  executors  and  ad- 
miniftrators,  the  cafe  of  an  aiTigneeof  a  bail  boad,  and 
the  like,  where  the  procefs  is  only  adrifptmderAm  to  A^B^ 
Sir.  1232.  3  Wiis,  f4i.  2Blaiii  Rep.  7««.  where  Ttaek 
J.  faid^  Though  the  plaiutiff  may  ftyle  himf^f  execytor, 
or  give  himfelf  any  other  fuperfluous  d^fcfiption  in  the. 
procefs,  and  declare  otherwife,  yct^  this  wm  not  bmt  | 
for  the  demand  is  -ftiti  the  fame.  And  if  plaintiflF  brrngs 
the  defendant  into  court,  this  f  eafon  Aill  tioMs  good. 

It  has  been  already  faid,  that  there  afe  two  ways  of 
proceeding  in  this  court,  viz.  hj' original wriP,  and  if  hiS  ; 
therefore  I  (hall  proceed ttrft-<O0)ew  the  proceeding  i^ 
bill.  If  the  defendant  fi^es  in  Middkfo?^;^  a  precept  is 
made  out  (called  a  hiU  of  Mi^effSf)^  in  order  to  arrefl 
bim  (fuppofmg  the  plaintifPs  debt  amounts  to  / .  10  or 
upwards,  and  he  makes  affidavit  of  the  caufeofaftion), 
which  is  •  printed^  and  may  be  hs^c|  at  the  fladoqers,  for 
25.  7d.     . 

The 


The  bill  of  Middlefex\%\n  thb  form,  and  If  the  party 
be  arrefted  out  of  that  county,  the  prpccedings  will  be  fet 
ofide  for  irregularity;  Z?Pwj/.  /?^.  36§i.  U  the  applicati- 
on is  made  before  the  time  to  plead  is  out :  and  Mr.  J, 
'  BulUr  faid^  a  bill  of  Middle f ex  capnot  run  over  all  En^li^^ 
Such  a  praflice  would  pyt  aio  end  to  the  writ  of  latitat ; 
apd  if  any  notion  has  prevailed^  that  this  fort  of  proceed- 
iiig  b  regular,  it  ought  ip  be  coptradiScd.    /3/V/. 

M$d4kfex     I     The  AeriflF  i$  comoianded  to  t^kc  Pi(,^^^«- 
to  wiV,      ;      Riciard  Pern,  and  'John  Dp^,  it  .they  ^"  *^^*^*- 
iaay  be  found  m  his  bailiwick,  and  fafely  keep  them,  fo  ^^  5SJn^&Sitt 
that  he  may  have  tbeir  bodies  before  thp  lord  the  king  at  i^^  ^rit. 
fVeftmmfifr,  on  Saturday  nejtt  afttr  the  morrow  olAUSouU^ 
to  anfw.er  J^hn  Brown  in  a  plea,  of  trefpa(§,  and  alfp  to  a  .^^'««w« 
bill  of  ihe  (aid  John  Br^wn^  tp  be  exnibit<pd  againft  the 
iatd  Richard^Fewip  for  j^  ioo  upon  proniifes,  accordi^tg  tp 
the  cuftono  of  our  court  before  u$^  ^nd  that  he  h^ve  theq  ,    . 

'  there  this  precept, 

BjWl,  .... 

9^.  iT.  Attorney,  .    ;     S{qrnumt  m^Way. 

Oath  for  j^SQ. 

Oiiober  ji,  1784, 

Indoffe  the  attorney's  name  and  place  of  abode  on  the 
back,  with  the  fum  fworn  to,  and  the  day  It's  fued  out. 

Make  a  puecrpe  for  the  office  thus :  ~         .. 

Afiddlefex  (Jf)  Bill  for  Jokn  Brown,   againft  Richard  ^''^'^^  ' 
fenn^  cafe  for  /  TOO  i^pon  promifes,  returnable  on  Satur^ 
4oy  next  after  the  tnprrow  of  All  Souls. 

Oath  for  jf  JO.  0<7o*«' 11,  1784. 

N.  B.  Take  the  bill  and  Mlddfefex  affidavit,  and  /r^r* 
0pe  to  the  blB  of  Middte/eic  office.  No.  (5.  Cliffori's  Inn,     , 
pay  for  the  oath  u.  figning  the  precept  6^.  in  term  time^    V*o    \ 
and  lorf.  in  yacatipn :  then  get  a  *  warrant  therepn  at  the     \   V  OJ 
IheriflPs  office,  for  which  you  pay  40.  . 
'  If  ti^e  defendant  cannot  be  taken  on  this  bill  of  Middle*  . 
fex^  make  out  an  a//>/,  and  if  not  taken,  on  that,  a  plu^ ' 
pes,  and  fobn  till  he  is  taken,  rf  he  lives  in  that  county. 

Middle/ex   1    The  (hcriff  i$  commanded,  as  before  he  ^^"' 
to.wil.    J    was  commanded,  to  take  Richard  Fem 
and  Join  Doe' (as  in  the  other). 

F.4  Middkffp^- 


f  juries.  Middlefex  ")    The  fliieriff  is  commai^de^  flx  o^w /fwi 

to  wit.     X    he  hMf  been  commanded,  to  take  (as  in  the 
$tier').  ^ 

Thefe  writ?  jirc  figned  at  the  fame  office;  make  ^ 
ptdcipe  as  before,  acjding  the  word  aSas^  orpIuyuihXi: 
pay  figning  tJ. 

in  cafe  your  iadion  fliould  be  tn  debt  on  bond,  trover, 

'" ' detinue,  coyenant,   afTault,   br  qthcrwifc,   then  ad4  ^hc 

following  ac  atiatn  thereto :    ^  » 

^-^/i>«Ui45bf      lit  a  pFca  of  irefpafs,  and  alfo  to  a  bill  of  the  faid  J6h^ 

oaW.  Browne,  to  te  exhibited  againft  the  faid  Rkhard  Seim,  for 

lool.  deht,  according  to  the  cuftom  of  our  court  before  us. 

la  troycr.  In  a  plea  of  «trefpafs,  and  alfo  to  a  biK  of  the  fud  Jth 

Brown,  to  ^e  exhibited  againft  the  fafd  Richard  Ann,  tor 

converting  and  difpofiog  of  the  gdpdft  and  chattels  ei  ihe 

•    .      faid  John  Brown  of  the  value  of  fifty  pounds,   accordt 

ing,  iic.  .  .•  .  . 

Dciiatte.  In  a  plea  of  treipafs,  and  alfo  to  a  bill  of  the  faid  J.  B. 

f  o  be  exhibited  againft  the  faid  R.  f.  for  detaining  of  the 
goods  and  chattels  of  the  faid  y9hn  Brown^  to  the  ^luo 
of  /  500,  according,  IJc. 

Covenant.  ^  ^  j^\^^  of .  trefpafs,  and  alfo  to  a  bill  of  the  faid  J.  B. 

fo  be  exhibited  againft  the  faid  R.  F.  fpr  breach  of  cove: 
nam,  to  the  danvage  o{  the  faid  J.B.  oi  £  6p,  accord- 
ing, y^.  " :     ' 

Affault.  In  ^  p|g^  Qf  trefpafs,  and  alfo  to  a  bill  of  the  faid  J,  B, 

to  be  exhibited  agaifift  the  faid  R*S.  iof  alTauUing,  beat: 
ing,  wounding,  and  evilly  treating  the  faid  J.  B.  to  the 
daniagc*  of  the  faid  7.  B.  of  £  500,  according,  trfr. 

|f  ffcvera|cjcfen. .  '  ♦  To  anf>yer  J.  B,  in'  a  plea  of  tferpafe,  and  alfo  to  tht 
Jtt       \    f^^^"*^'  bills  of  the  faid  J.  B.  to  be  exhibited  againft  th^ 
(81)    ftidT'.  F.E,  F,  gnd  Q,  fi.  \'ot.£  100  (everally  m>oa  pro. 
(nifes,  according,  i^c. 

For  ^im.  cfM.  |„  ^  p,^^  ^f  trefpafs,  and  alfo  to  a  Wl  of  the  faid  J.  & 
to  be  eiphibited  againft  ihe  laid  R.  F.  for  alTauUing  and 
having  criminal  converfation  with  £.  the  wife  of  the  ttH 
J.  B.  to  the  faid  y^  B.  his  damage  of  £  lOOQ,  according 
to  ^c  cuftom  of  our  court  before  .hs.     ^   ' 

At  the  fuit  of        In  a  plea  of  trefpafs,  and  alfo  to  abill  of  the  faid  J.  A 

ex  i,ui  r«,  ^^^  Q^  jr  ^  executors  of  the  laft  will  and  teftament  of 
^.  C.  dpceafed,  ta  be  cxhibFted  againft  the  faid  /?.  ^* 
for  £  50  upon  promifes,  according,  i^f,      ,  ; 


In  a  plcn  of  (Kfj^Mfs,  and.  alfa  toa  bill  of  the  faW  J,  J^.  At  the  fait  of  u 
as  adxniniftrator  of  all  and  finpular  the  goods,  chattels  »<i^""ftf*»f- 
and  credits  wjiich  w$:re  of  W,  C  who  died  intcftate,*  to 
be  exhibited'  againft  the  faid  R.  F,  for  £  50  upon  pro- 
ipiin,  according,  t^r, 

la  a  plea  of  trefpafs,  and  alfo  to  a  bill  of  the  faid  A,  C,  ^"'**^^^*!* 
«ndC.  H,  as  aitignees  of  the  ,cftate  and  cffefts  which  £^Jpt^  * 
were  of  (^,  y.  a  bankrupt,  according  to  the  form  of  .the 
ftatutcs,  to  be  exhibited  againft  the  faid  R.  F.  for  £  lOQ 
upon  promjfjps.  ,.  ^ 

And  ^\[pXQ  a  bill  of  the  faid  C.  for  JT  400  of  lawful  l^'  fort'i^mo^ 
money  fi  Great  Britain  in  debt,  being  the  value  of  j^  6000 '^*^* 
of  gold  and  filver  currency  of  rhe  ifland  oi  Antigua  in  the 
Weft  Indies^  to  be  exhibited,  iiccording,  Wc. 

If  the  defendant  live?  in  a  liberty  where  the'  flieriff  of  ^^ «  ?  liberty. 
MiddJe/ex  may  not  cntpr,  make  out  a  wmomttai  bill  of 
Middlefix^  whereupon  the  (heriflF  will  grant  his  mandate 
to  the  high  bailiiF  of  J^ejimnfier^  who  grants  a  warrant 
thereon  to  his  officer  to  ar,reft  the  defendant.  . 

Middlefex^   7    The  flieriflF  U  commftoded  that  he  omit  ^•^  •mttt, 
to  wit,  ',  )    not  by  reafon  of  atiy  liberty  in  bis  baili- 
wick, but  that  he  enter  the  fame,  and  take  Richard  Fern 
•nd  y«Ar  Dof,  if  they*may  be  found  in  l|is  bailiwick,  fo    ^^^    ^ 
that  he  may  have  their  *  bodies  before  the  lord  the  kine    ^  02^ 
at  WefimnJleTy  on  Stiurday  next  after  th^  morrow  of  M    * 
&u//,  toanfwer  JoknFifm  in  a  plea  of  trefpafs,  and  alfo 
to  a  4)31  of  the  faid  John,  to  be  exhibited  againft  the  fai^ 
Rickardy  for  50  /.  upon  promifes,  according  to  the  cuftonnl 
of  our  court  before  us,  and  that  he  have  th^n  there  ihj^ 
precept. 

By  ^ill. 
Oath  for  a5  /.  I        •    S torment  and  H^^y. 

J.  K.  attorney, 
O^ober  11,  17S4. 
^  This  is  taken  to  the  bill  of  Middiefex  office  as  before, 

Sf  for  iignlng  the  fame  as  for  the  bill,  make  a  prdcipe  as 
iwe,  only  add  the  wprds  "  ttmomittas**  bill  0/ M'lMtkx, 

MiddU/ex,  "I    The  (herifF  is  commanded  to  take  John  n::i  of  Mijd!?- 
to  wit,     3    Brown  and  Richard  Rot^  if  they  may  be  ^*  cot  baiitWc. 
found  in  his  bailiwick,  and  fafely  keep  them,  fo  that  he 
may  b^ve  (heir  bodies  before  the  lord  the  king  at  K^e/i- 

ffiinjirr^  ^ 


frnflftf  on  Saturday  next  after  the  morrow  of  All  S^s^ 
to  anf^tr  James  Dem  in  a  pica  oF'^trefpafei  and  that  he 
thin  have  there  tbb  precept. 

BybrlL 

Stornml  and  Way, 

Jphn^Qrowni  *f  Tou  airtferwd  with  this  proccfs^  to  th9 
*^  intent  that  you  may  by  your  attomy  appear  in  his  majefifi 
**  court  ^Kinfs  Bench  at  Weftminfter,  <U  the  return  thare^ 
*•  of^  being  thejixthday  «/'November  next^  in  order  to  ymar 
**  defence  in  this  aifion. 

Oaobcru,  1784.  *'  J.K.  InnerTemfde. 

.  The  d^fepd^nt  rouft  be  ferved  with  a  copy  of  the  pro- 
ceR  and  notiqs  terfmaffy^^byfat.  la  (?.  l.  r.  29.  andj 
fervice  on  the.  return-day^  though  after  the  court  rijes^  ^ 
.iK>wgooijfi^nrice.  •^B^^rr.  8j2,  813. 

If  {he  vt^nt  be  agnail  feyeral  defendants^  yqu  mifft 
ni^i^e  them  4//  in^the  ttoticC'f  gnd  Qopi.es  are  to  be  ferved 

(*8  "3^     pn  each  difeoAmti  ^nd  it  is  nqt  neceflary  *-  tp  (hew  tfa^  ' 
P^     original  at  the  tinac  of  fcrwce.    ^ftr.  877. 

If  the  defendant  cannot  be  found  b\  Mddlejex,  and  k 
to  be  met  with  in  London,  or  any  other  eify  or  county^  tbcn 
get  an  office  copy  of  the  affidavit  at  the  M  diMsddlefex 
office  (which  1V1H  fave  a  new  .one  being  made),  pay  far 
the  fame  i/;  s^nd  i /.  7  J.  fortheftamp,  which  tnkt  10 
|yir.  Heberden\  and  fue  but  a  latitat  thereon,  th«  foli^ 
of  which  fee  in  p.  84 ;  which  writ  of  latitat  muft  1i| 
direded  to  the  proper  (hferiff  of  fucba(^,  town,  or  cQunlf«< 
or  cannot  be  executed,  •  .    ' 

CAm  and  ^owns  having  a  Sher^ or  Sher^^ 


Cities  .of 

Bripl 

Coventry 

Chefter 

Tori 

Qlmefier^^     ^ 

Usicoln 

Ijmdon 

Norwich  and 

Town  oi  Nottingham 


.1 

o 


Cities  of 

Omterhtry 
Exeter 
UtchfieUrZii^,  . 

Towns  of 

r 

Kingftm  upon  Hull 
Smdhampton 

Newcc^lfi,  upon  Tw 


tf  the^defeodtnt  Uvea  in  a  couoty  paUlioe,  vhc.  Ciefler, 
LtwiHir,  OF  fhtrJ^fk;, or  wUhin  any  h{  th«  Ci/f^  /Wl/, 
viz,  Hajlings^  Rmwy,  Hyiie^  Dovrr^  pr  SandjutiUik ;  then, 
ibe  toAr^  will  be  dtreded  as  follows : 

VireSio^siQ  be  obferved  in  Writs  direSled  td 
Cljefter,  JU^nicafter,  a^d  Durham,  being 
the  Counties  Palatine* 

To  the  chamberimn  rfwr  county  palatine  ©/"Cbefter,  Qf  to  Chcftcr, 
Hf  j^uff  tiere^  grfet^,  8ic.         ^     .. 

*  To  t^  cHimcdlor  ofijur  ewnty  pqla^irie  of  L^ncafter^  cr  t«tealletV 
t^ksdepitiy  fiere^  greeting ^  &c,'     - 

'  T^fierruarendjafier  in  Gq4  .     iy  divine  l>orhpt^^ 

pfrmffion^  lofdiiJpQp  9f  H^thMi,  or  toMs  c^^ellorihere,     (^*JjfV1| 
treefing.ffc.  ^   ^^^ 

An4  ifiQ^ad  pf  ftiyipg  in  the  wpus,  ?*  Qj^  fo^j^  ^&^ 
*'  tine;^  f^y,  "  JT^  UJbppFi^V' 

If  to  Ijic  C/iiyirf  P«f//,  thie^ircaipfi  |s,  ^^  Ti  /&  c$/H 
?  A*^  g^-^r  w/?/r  j^PQVer,  qrtoii/  deputy  (ifre,  greets 
*'  ^,  Arc." 

^wr^*  the  third  by  the  grace  qf  God  q{  Great  Britain^  A  bufUbfeAwAr 
Frofice,  an^  /r^(«*/,  king,  defender  of  the  fai^h,  tsfr.  ^-^' 
To  the  fl^riffs  cf  Lmdon  greeting :  Whereas  we  lately 
commanded  our  flicriff  of  Middlefes^  that  he  i^ould  tak'e 
7«^  Petm  and  SiieJkrd  Rpe^  if  th,ey  might  be  found  in  his 
pailiwick^  god  fafely  keep  thefn,  fo  that  he  might  haive 
Kberr  b^^i^B  befpre  m  at  Wefttni^er  04  4  Certain  day  now 
Bift,  to  aafwier  TrSw^to/  Pafi,  iq  j^  plea  of  Uefpafc  ^ ;  and  alfo  a  N.  g.  fhc 
R^  a  biU  of  the  faid  T^Amas,  to  be  exhibited  againll  the  faid  ac  d^fidnntret'^? 
3W«,  for  100 1  upon  promifes,  .«^ccordifig  to  the  cuftoai  ^{?"45rftit^t^*' 
•four  court  before  W,  aed  our  f^id  fheriff  of  Middle/ex ^ wilT  mt  ik\$ 
It  that  day  relumed  to  us,  that  the  (aid  Jokn  and  Richard  ""^^^^^ 
were  not  iDUnd  io  his  bailiwick ;  wlKreupon  oq  behalf  of 
t&e  aforefaid  Thomgt^  it  is  fuffiicientjy  tediBed  in  cur  court 
before  us,  that  the /aid  ^o/^  and  Richard  do  lurk  and 
lecrete  themfelves  in  your  county ;  therefore  we  command 
fou,  that  you  take  them,  if  they  be  tound  in  your  baili- 
i^ick,  and  fafely  keeptheo?,  fo  that  you  have  their  bodies 
before  us  at  IVeftnmJIer^  on  Saturday  next  after  th^  mbr- 
ronr  of  An  Swii,  to  anfwer  the  faid  Thmas  of  the  ple«( 


i^nd  bill  aforefaid ;  and  Have  you  then  there  this  wric. 
Witnefs  William  earl  of  Mansfield  at  Weflmnfier^  the  304 
day  oijune^  in' the  a4th  year  of  our  reign. 
'  SUrmont  2,n&  Woj, 

Indorfe  the  attorney's  name  and  f|im  f\^om  to  on  ibe 
l^ack,  tvithlhe  day  of  the  month.  ' 
fracipe.^  *  London  lat,  for  'Thomas  Pofi  againft  jW/i  Denntr.ct, 

/*g  /-^     for  80/.  upon  promifes,  returnable  on  Saturday  next  ^ 
V       ^^     thetnoTTOw  oi  All  Souls, 

O^ober  I  x;  1 784.  J.F.  attorney. 

Oath  for  50/. 

Take  affidavit,  v^rfit,  .and  firacipe,  to  Mr.  Htberh, 
JShig's  Bench  office  in  the  Kin^s  Bench  Walks^  v^rho  fig« 
fame,  pay  him  7,s.6d.  then  to  the  fes^l  office,  No.y 
Jmer  Temple  Lane,  pay  fealing  7^.  when  it  is  figned  lat 
fealed,  if  defendant  is, to  be  arretted  in  Londm,  go  to  00^ 
of  the  compters,  get  a  warrant  thereon,  pay  ^d.  \!k 
,       Surry,  EJfeXy  or  Kent,  pay  6d.  any  other  county  is, 

N.  JS.    Mr.  Heberden  fells  thefe  writs  already  prinlttt 

they  are  in  the  plural  number,  and  it  has  been  cuftofotf^ 

to  add,*  if  one  defendant,  John  Doe,  or  Richard  Rk,^ 

,  fave  erafmg  the  writ. 

If  the  defendant  be  not  foqnd  on  the  firft  writ,  bef« 
the  return,  then  ifTue  an  alias,  which  is  called  an  ditf 
capias  (the  teftatum  part  being  left  out),  and  Is  figned  ani 
fealed  as  before. 
4lias  cAptai.  ^^^^l^y  ^^'  ^o  the  flieriffs  of  Londm  greeting :  Wf 

'  command  you,  as  before  we  have  commanded  you,  tW 

you  take  John  Dcm  and  Richard  Roe,  if  they  may  ^ 
found  in  your  bailiwick,  and  fafely  keep  them,  fo  ttt 
you  may  have  their  bodies  t^efore  \\i  fX  Wtflm^A 
Monday  next  after  the  morroW  of  Saint  Margin;  to  anf^ 
Thomas  Pojl  in  a'pliea  of  trefpafs;  and  alfo  to  ja  biU  of tli 
faid  Thomas  againft  the  faid  John  for  1 00/.  upon  promifeij 
according  to  the  cuftdm  of  our  court  before  us  to  be  «• 
hibited  ;  and  have  there  then  this  writ.  Witnefs  ^iffi« 
earl  of  Mamfield  at  Wejiminfifr,  the  6th  day_of  Mw««iff"« 
in  the  24ih  year  of  our  reign.  ■        *      •  ^ 

Stqrmont  and  JFtf^. 

Indorfe  the  attorney's  ^ame  and  fum  fworn  to.  M»H 
a  pracipe  as  before,  only  fay,  **  alih  capias,^"*  inftead  ^ 
••  latitat:',  .       -.       •    ' 


If  tKc  defendant  15  not  ta  be  met  witli  before  the  re'turii, 
fee  out  2L  plurits.  capias,  which  fe  like  the  a/w,  only  ii?-  .      , 

ftcad  of  the  words^  **  or  befir&toe  have  *  corrimanded  y'mt,'*     f*  351 
M^  **  as  we  have  oftMimes  cornmand^d you.^*  .      .'  _      . 

To  an/wer  to  John  Dcnn,  who  fues  af  well  for  Our  fo-  If  on  «  ^w  /«« 
wwg*  ibrrf  /&  king^  asf^  bmfelfiH  this  behalf  in  a  plea  o/"*^'o°- 
debt.  V 

To  mPwer  io  John  Deon,  wh  fucs  as  welt  fir  Umfelf^  if  the  forfeitart 
ksfor  the  pOr  ofthpartfi}  of  A.  in  the  county  of  B.  in  a  plea  ^  ^^^  ^^P^be 

If  there,  is  a  liberty  which  the  fhcfiff  dannot  enter, 
theniflue^ 

A  Tum  omitids,  /  • 

George  tht  third,  &c.  to  the  fheritf  of  Surry ^  i^c.  (to  the  AT,,  tmittds. 
end  of  the  recitri  of  the  bill  of  Middlefe:^),  then  a^d  thefe      . 
"Words,  *'  Therefore  we  cortimand  you,  that  you  otnjt 
•*  not  by  reafon  of  any  liberty  in  youf.  c.6unty,.  h)3t  that 
**  you  enter  the.famtf,  and  take  Richard FeOn/*  (afs'in 
ihelatitaij  ^    .     v 

This  vmt  nwty  ifiiie  in  the  firft  inftance,  if  the  defen-        ' 
^alit  fites  in  a'  Hbcrty ;.  make  ^.pntdpe  as  before,  only  ^ 
Add  the*  t«owh'":  mnomtinr^^  (pay  fignifig  2/i  6i/.  fcal 
1  /.  2  J.  get  a  warrant  thereon  as  before. 

If  the  defenJant  iives  in  any  of  the  cotimies  palatine,  as 
fuhefler^  Durhainy  atLancaJlery  then  the  writ  runs  thus: 
.  GeoirgCi  ice.  To  mr  chamberlain  of  our  coiMty  palatine  (f  Latitat  to  Chf^ 
Chefter,  pr  to  his  depvrty  thcr^^'  greeting:  Whereas  we  ^'^' 
lately  comnianded  our  {hcvxff .cf  MidJlefe^e  that  he  fhouW' 
take  Richard  Fern  anJ  John  Doe,  if  they  fhould  b-e  fdund 
m  his  bailiwick,  and  that  he  ihould  keep  them  fafcly,'fo 
that  he  mrgkr  hare  ihdr  bodies  before  tis  at  Weflmfifiery 
at  a  certain  day  now  paft;  to  aftfvVer  JohnDenn  in  a  plea 
^oftrefpafs;  affd  alfo  to  a  bill  of  the  faid  Jo^  againft  the 
faid  Rsehard^:  for;  ifio/:  apon  promifes,  according  to  the 
Cuflom  of  our  court  before  us  to  be  exhibitfed :  and  our 
faid  Iheriff,   at  that  day  returned  tp  us^  that  the  faid 
Richard  and  John  wtrc  not  found  in  his  bailivvfck,  where- 
npon  on  the  behalf  cf  the  faid  John  Demisti  is  fuffictently  .- 
attefted  in  our  *  court  before  us,  that  the  faid -RrVW^i    f   o^) 
and  John  Doe  luik  and  fecrete  themfclves  in  your  county    ^       ' 
palatine;  therefore  we  command  you,  that  by  our  writ 
tender  the  feal  of  our  faid  county  palatine,  to  be  duly 

made. 


mSt^  dfiti  tt>  bt  '^a«d  ua  the  flreriff  of  otii*  bid  coiimj 
|)tt!ktiney  yon  totrtrtind  the  ftiid  rticfifF.  f hat  he  tdte  die 
;      few  fcf Aw«/  f  «*  »n*  5Ww  £>5e,  if  (he)  nwry  bt  iistnid  k 
his  bailiwick,,  and  taep  thiem  fiifeJy^  fo  tttat  he  may  hife 
^l^eir  bodies  btfare  us  ntWefltrnt^h  oA  Satitnhy  tiexl  «ftef , 
the  jViDrro^  of  wf//  vSpi/// , '  to  anhj^cr  the  faid ^  J«ftz  ^^im  if 
the  plea  and  bill  aforefaid,  and  have  there  then  this  iwh. 
•  \Vitn6fs  tt^tHtm  tarl  of  SSansfiefd  al  Hf^mhifivt'^  ike  ^h 
^«y  of  Jcb^j  lathe  24*h  y.ca^cf^aHr^«tgft*^♦ 
'     '  Stormmt  and.  ^^. . 

•  Itiddrfe  theattoilicy^s  naftiCj  and  the  Hid  fwotti  lo^ 
then  fign  and  feal  it  as  before.  ^  • 

.    The  pracipe  for  theoflSce  is  ^  before,  only  in  the  marj 
f\tt  pbt  **  cmtty  paUtme  (if  Cberter  Lai.  fcfi'*  ^r. 
•^othe^oBBty       'iSeorgej  6ic.  TV  tte  rev&ehd  Jather  m  -God  Jahil)  if 
■?^*&'*^        Af«^  Plrovidetice,  krt  Nfbop  of  Durharh^  ofr  tb  his  i^mf 
'  theii,  g^«ir.g  ^/o  Mtf  rwrf.  ^  ih  reciM  ofite  iill  of  Mitf< 

dleftij':  Therefore  we  tomirnan^  yoU^  -that  by  ow  wA| 
iifiderthe  feal  of  your  bifboprick,  in  du^  ntaun^t^te 
-madb  smd  direfted  to  tbfe.fherifFxif  the  cwmtylof  ZS^r^^^ 
yod  <artjfethefaicHh«riff  to  be  coramifidedf  thut  hetahc 
Ihe  {^xi  Ridard'Firm  snd  Jobt  DQe^  if  tfley  «Miy  be  foutiJ, 

*  To  the  «6umy       ^^  oiir  chonceilor  of  6kh  county  phlatifte  of  LaAoafteif,  dr  to 
faUtine  of   '     his  d3e|)irty  there^  greeting  (feme  as  Cheflcr). 
.loncuficn  If  xht  dfefcndam  lives  in  any  of  the  Cinque  PorU^  ai 

Ui^HngTy  Romnej^  Hythr,  Dover^  of  SUd^'tA^  then  yioif 
Jb/to/ is  ^o  b^  diT^Sed  thiis : 

..To  the^cBfifleblt  df  fur,  cafik  of  Dcvefy  i6r^  to  Kt  tbp^. 
Mjtp^  gfeetirig  c  Whcnfcas  we  lately  conim»nded  (as. in 
,ih^  htittii^x%dL\^)i  attd  ihfiead  of%ifig,  "  fecrHethoh 
^  "  frlves  inyhur  cmJnty^**  fay^  **  in  yiurhailMck.^^ 

{*S8V      *  ThcTefcif/j/y  are  a!l  nwde  out  at  the  fame  officCf 
J    ahd,  if  attetided  to>  the  printed  forms  will  ferre  in  ctery  1 
xafo  '     ■  u  I 

•    .  Cdmnidn .  Procefsi  \ 

XTowmwi^rol-        If  the  catif6  ct  aSiqn  dbes  not  rcquire-tait,  or  you 

€:tUu>\>t  fcrved  nwan  to  fcrve  the  defctjdant  with  procfefs  onlv,  ^hcn  the 

,ajo^»iiy./     j}at.i2<fro:  T.  HT.  ^p,  enaSs,  "  That  ih  all  cafe  where 

"  the  catife  tif  aiStoA  <haH  not  amoant  to  loi  or  up- 

**  wards,  in  znjft^srior  ctart^  the  defendant  fliill  not  be 


**^  arrijieij  buttball  be  fcrvcd  perfonally  mth  a  copy  of 

*'  tKc  procefs:*     And  by  5  Geo.  2.  c.  27./.  4.  «  Th«t 

*'  upon  every  copy  of  fuch  procefs  tb  be  ferved,  (hjtll 

**  be  written  an  Ef^tijh  noticfi  to  (u^h  defendant,  of  ttte 

'*  intent  and  meaning  of  fuch  fervice,  to  the  effe£t  fol- 

"  lowing:  A.  B.  you  are  ferved with tks procefs^  to  the         ,        .. 

**  htedlhat  you  may  hy yovr .aUorney  appear  in  his  majfjlfs 

."  court  of  King's  Bench,  at  the  r-etum  thereof ^  being  the, 

**  &A  day  of  'Novtwhtx  nesct^  in:  <irder  /«.  yoitr  dffeHceiri 

^^  tKt  aBim!^    And  for  whidi  notfice  no  fee  fhall  be  de- 

ikiand6d«  ....  .;.,  . 

In  the fillib;  bpprocefs not  bailabW^  thdee  thittgs  are  to 
be  obferyed.     t.  In  the  mfm^  tbe  tiery  d^  of  xh^  retitrn        y 
muft  be  fti^/fil  (although  by. original,  it  often  happens 
to  be  on  a  Sunday),    z.  The  notice^  to  appear  imtfft  be 

'  tf refted  to^  the  defendant)  by ,  the  (amei  n*me  Hs-  the;  pro* 
cefij'.beirtg  pfcrticlilairly  fo  txpiffeffed-in  ehe  ad  of  5  Geo^ 
^*  3*  Tiie'nanie  (^  the  defendant  muCl  be  infeft^d  as 
thus;  <'  iifr.  A.  Kirn,  mjerved;'  &c.i  othef||lflf  the 
Wt  may  be  qnaihed  on  motion*     f  fVilfvti  J04*.', 

Service  on  the  return  day  is  regular ;  and  if  ferved  by    - 
*  pcrfon  who  cannot  Vfead  or  wttie  it  is  bad.  '       . 

If  it  Be  againii  baron  and  femeV  fervice  on  the  hufband 
J»  fufficicqt,  tot  both ;  and ,if  the  huiband  does  not  agp^r 
for  himfelf,aiid  wife,  plaintiflF  may  enter  an  appearaace 

forboth.  .     J       ^      , 

If  thfe  aftian  be  joint j  vis.  againil  two  or  piore  per- 
tons,,  (jach  muft  be  ferved  "with  a  copy  of  the  pf09er9,  , 

'     *  George^  &c.  to  the  (hc;riff  of  ^^,  gr^ering :  Where-  a  common  U 
*^we  lately  commanded  our  (henfF  of  Jw/W/<ryir;f,  that  h^iitat, 

.JhoaU  take  Jah^  petm  and  Richard  Roe^^iUhty.  ftioaW  be    f  *3o) 
fouod  in  his  bailiwick^. and  fafely 'keep  theni  fo  tbat  he    ^      -" 
blight  have  4beir  bodies  before  m  at  iVeftnUnfter^^  at  a 
Certain  day  now  paft,  Vo  anfwcr  Thomas  PJl  in'a4)|ea  of 
trefpafs.    And  puf  faid  flieriffof  Middlefex  at  that  day  Every  debt  is 
fetarncd  to  us,  that  the  faid  J':hn  and  Richard  Virere  not  trefptft,  there- 
found  in  his  bailiwick;  whereupon  pn  the  behalf  \>f  the  ^^^^^^'^^^^^^^ 
wid  Thmas  it  is  fufficiently  teftifled  in  our  courl  before  all  taioo*, 
*»,  thar  the  faid  ^ohti  zxv^kkhard  do  lark  and  iecrete  ^^^f^on^r^^^^ 
thcmfelves  in  yoor  county ;  Therefore  we  command  you,  ^j^Jd'*  '** 
tirat  you  take  them,  if  they,  (hall  be  found  in  your  baili- 
wick, and  fhcm  fafely  keep,  fo  that  you  may  have  their 

bodiei 


bodies  byefore  lis  at  Wejlmtnfler^  oxjl  Saturday  ncxr  lifter  \\^ 
^tiit>Trov/ of /IIJ  Swiff  to  anlWer  the  faidTA>ttr/i/of  thcrki 
aforefaidi  and  have  ybu  then  there  this  writ.  \Vitr.c> 
William  Earl  of  Mansfield  ^  at  IVf/lmiftfler^  the  301$)  da  vol* 
yitntj  in  the  24ih  year  of  bor  reign.    .    -  . 

Stortmnt^xyi  Wcj, 
Kotice«  -Ma  John  Denn,  you  artferved  with  this  protrj't^  U  tk 

intent  that  you  may  by  your  attmiey  appear  in  k*s  Majffiff 
courts/ K'\ng*s  Bench  at  the  return  thereof ^  Befn^  the  6tkhf 
9J  Novenflber  iiext^  in  ttrder  Wyoitr  defence  in  this  acH^ 

This*rrlt  is  figncd  at  Mr.  Heierdenh  as  before,  id 
Tealed.  N.  B.  A  pracipc  alfo  mud  be  made  oat  for  (he 
office,  thus:  K^Xil(fUtiMf^T}Mm^%f1^(k,dgaiif]i» 
•De«n  ,/'Tr.  returnable  on  Saturday  next  after  the  mmv9tt\ 
'  AH'SouIb.  y.  if.  Attornefi  i  \tk  Oftobefj  1784^ 
-  >  iPutth^  name  of  the  plaititiflT's  attorneys-place  of  aboJ^ 
Atid the  day  of  the  momh  on  the  back.  Thenmafceii 
exaft  copy.  Of  %4t  a  prir^t^d  one  at  the  flsjtionew/ilit 
up,  and  ferve  the  defeffdant  perfonaUy  withft. ' 

:  Tiitfe.  writs  are  all  to  be  hdAtlMxJHthrden  alitilf 
printed,  or  of  the  Aationere,  ' 

•(*9o)  *  Special  Bail    ' 

BAIL,  haUium  (frort!  the  French  btutler^  which  ccff.8 
from  the  Gr^f it  B«^«w,  and  fignrfies  %6 'deliveries 
hands),  is  ufed  in  our  common  law  for  the  freeing 0^ 
fetti'ng  at  liberty  one  ar^fted  or  imprifoned  opon  JSf 
aftfon^  either  civil  or  criminal^  opfuMy  taken  for  his  ^ 
'  "  petiraHce^t  a  <%  and  place 'certain,  Bra^:  b.'^.trt^*^ 
c.  8.  •  .         .     ' 

/',  '    Thfereafonwhy  it  ^  called  bail,  U  bftc^tifc  by^la 

meatis.the  party  reflra'ined,  ft  delivered  into  the  ht«l»« 
'  ihofe  that  bind  themfelves  for  his  forthcoming,  in  of* 
to^  fafe  keepirtg.or  proteftion  from  prifon  ;  and  the  «" 
of  bail  is^  to  fatisfy  the  condemnation  and  cofts,  or 
the  dcf^dant  to  prifon. 

Bail  ^ni  mainprize  are  often  ufed' promifctioufly  in 
law  books,  as  fignifying  one  and  the  fame  thine, 
•  agree  in  this  notion,  that  theyfa^e  a  man  from  ir^prifm 
in  the  common  goal^  his  friends  undertaking  for  htm  bc& 
certain  perfons  for  that  piirpofc  authorized,  that  he  *^ 


iffui  $1  i  certftin  day,  and  anfwi^r  wha^oftr  (hati  hi 
4)4feaedt(»hiiii.tnale{talway.  %  Mam,  fi.  Or.  c.  88'. 
4.  V*  ^^'  The  chief  difference  k,  that  a  man's  mimiL: 
yrmrs  art  barely  liis  furitiei^  aa<)  cannpt  inif)riroti  hUii 
tbemfelya  to  (etwe  fits  appearance,  tfx  Kt  boiHm^,  who 
iire  looked  iipon  as  his  goalers,  to  whofe^cuftpdy  he  ia 
ioromitted,  and  therefore  may  take  him  ilpon  a  SunJt^,  -  ^  ^ 
ipnfin^  him  uAtil'the  next  day,  an4  then  render  him,  '    '    ^ 

i  Mod,  23 1 .    Lord  Rj^m.  706.  1 2.  Mod.  275. 

By  rule  1654,  no  attorney  Ihali  be  bail  for  a  defendant'l^o  ^meV 
fa  any  adion;  nor  his  clerk.  Dough  /^q^.  450.^  But  iffl»^btWi*v 
f  pcribn  wfco  bpr  the  ruks  dFthe  court  is  not  permitted  to 
bcxoro^  bail^  mall  be4>at  into  the  bailpiege,  oM  not  ex- 
iepted  to,  the  platntiff  cannot  take  an  aifignmedt  of  the 
(uiil-bond,  and  proceed  upon  it^  as  if  no  bail  had  been 
poiin,     Ibid.    . 

♦  No  (heriPs  ^ffioef  y  feaiH^,  0^  otficf  p»eril)h  con-lffodkerurt  .    , 
fened  in  the  execution  of  procefs,  rfirfl  be  permitted  to^^^«^»" 
kbail  tn  any  afiiion  or  fuic  depending  in  th^tourt,  nor    #^ '     v 
PcrfoAs  outlawed  after  judgment.    R.M.i4.Cfeo.i,  The    y  9^1/ 
lecpcr  of  the  PouUryCom^er  wai  rej^^cd:    Dougi  Rep. 

ISO-. 

"  It  15  ordered^by  ih^  C6ytf>  tirft  <&^ficrefany  defendant  ^cn  to  pat  iV 
^  (halMfc  arrtfted.  by  the  fhcrift  of  Lofidon  or  Mfddlefex,  ^J^hh*^"  ^'^ 
[•  by  procefr  iflbin^  out  of  tKs  court,  anrf  Aall  give  to         -''** 
''  loch  flieriff  a  baift>bit>ifd  ibf  their  appearante  on  thd 
[•'  day  of  the  fetwrn  of  flich  proccfs^  (tth  defendant  Ihall 
'*  hprt  Ifanrc  forfoiir  days  after  tSat  return^  to  pot  in  good ' 
**tiaSI^  at  the  fifit.  of  Aie  piainijff  ip  fuchproccfij  and 

•  within  that  time,  all  proceedings  upon  thebiiWb6nd  t6'* 

•  thcfteti#tfiaH<by/.    k.M.».Am: 

•  Tbtfomr  days  are  reckoned  in  tWs  cbirt  exchjtve%  and  ff  the  laftoTth* 
hie OiJI  of  the /wf  ddjs hat^penon  a awrftf^;  th^  the  wofr&IX; 
lefcMahrhasaB  Jllbf»d!0^toputihfatsbi£K  ^ 

llie  defendant  having  been  arr^fted  ^ivdf  but  ifi  bait  to 
he  (herif;  the  firft  ffep  fo  be  tafc^n  to  gA  rid  of  tfic 
ohdis,  to  put  in  bait  above;  and,  in  order  x6  dothaf^ 
pply  far  a  flkort  copy  of  the  writ,  which  may  bi  had 
tthcf  at  the  office  whert  the  wm  was  fipted^  or  at  the  * 
leriffa  office,  together  with  the  fum  fwprn  to/  as  tiiat 
fBI  be  warned  m  the  future  ftage  of  the  buiiaefs;  Then' 
et  «  rptaial  batl^(uece  at  the  ftationers,  pay  for  fame 
G     '  ^i*  »^. 


Special.  Sftditv 

a/.  I  ^.  which  is  cut  in  thi& ferm^  and.:(bc  name  d 
county  is  to  be  the  fame  as  that  in  which  the  writ  ts; 
the  bail  arc  to  be  two  houfekeepers^  who  can  juflifi 
dfuUi  thefumfwomto^  after  payment  oiaU  their  dehtK 


piece. 

C9*) 


*  Michaelmas  Term^  in  ihe  a$ih  year 
of  the  reign  of  king  Geo»  III. 

Siormotti  and  fV^ay. 

MtdMtfex^ ")    John  Jmes  irdeiivered  to 
to  wit.    3    bzii  on  9l  ce^  corpus 

John  Ja0USj  of  Lovt-itme^ 
Londm^  nterreri 
and 
Jojepb  fVaMn^  of  Fleet- 
ftntt^  London^  hoder. 
7.  iST.  at^ornty»^     At  the  fuit  of 
fworn  to  >     ']oj€ph  Z^ark$. 


Take  the  bail,  and  bail.piece^  to.  one  of  the  jm 
chambers  in  Serjeant's  Im^  C^mt^ery-laney  and  the  < 
will  take  the  recognizance  as  follows : 
Recofaizancc  •  •*  ITou  do  joinily  and  feveratly  tmdertaki  that^  if  \ 
••  Tones  fiali  be  condemned  in  this  a^ion,  at  the  fu 
**  Jofeph  Sparks,  hi  Jball  fatisfy  the  cojls  and  ctndemm 
•*  or  rander  himjtlfio  the  cujiody  of  .the  marjbal  of  the  I 
•*/  Jbalfea,  or  you,  will  do  it  for  Mm. 

**  Are  you  cimtefdi 

Pay  the  clerk  4/.  in  term  time,  in  vacation  5/. 
foon  as  you  have  done  this,  give  notice  in  writing  oi 
bail  being  put  in  to  the  plaintiff's  auomii^i  purfuii 
the  following  rule : 

.  '*  Every  attorney  of  this  court,  who  fhall  put  in 
'*  fpecial  bail  beforeanyjuftice  of  this  court ,  de  bent 
*'  upon  a  cepi  corpus^  mall  give  notice  thereof,  wii 
*^  delay  to  the  plaintiff  or  bis  attorney.    M.  16.  Car. 

J^ft^  Sparks,  plain 

In  the  King's  3ench^  and 

John  Joms^  ickud'i\ 


t  Take  nolice,  that  fpecial  bail  was  this  day  put  iir  for  Notjc*  of  ball, 
tlitf  defendant  in  this  caufe,  before  the  honourable  Mr.    f^n^^^ 
juflice  Afifhurfiy  at  his  chambers  in  Strjfoafs  Jm^  Qbm^    ^  -7  J/ 
cery4am,  l/mdtn^   and  the  names  are,  7o^  7^'»  of 
Lne-lane,  Imdm,  merchant,  and  Jofepn  fVaddon^  di  Fleets 
Jlnet,  London^  hofier^  dated  the  loth  day  of  Novembfr^ 

1784. 

.'Your's,  yr.  • 
y.K.  Attorney  for  the  defen. 

dant^  Imer  Temple.     , 
To  Mr«  G,  H*  Attorney  for  plaintiff. 

*  If  they  are  the  fame  as  are  bail  to  the  flieriff,  then  you 
add,  **  and  they  esre  thi  fame,  as  are  bail  to  ihefiertffP 

If  the  plaintiff  be  diffatisfied.With  the  bail  above,  atid 
they  be  not  the  lame  as  to  the  ihcfriff;  he  mufi  except 
agatnfi  them  within  twenty  days  after  ndtice  given^  otherwtfe 
fitch  excfptian  is  void,  purfiiant  to.  the  following  rille :  ^  It  BxceptUMi  of 
.  «  is  ordered  that  m  exception  to  fpecial  bift  put  in  be-  ^^^^  ^JJjJ* 
'^  fore  any  jnftice  of  this  court,  ihall  be  made  for  the  d«Tt  after  notkc 
"  liitureii^^  iwenty  days  mtice  given  of  fych  bVil  being  of»»»l' 
*f  put  in,  accordii^  to  the  courfe  of  this  court ;  and  that 
**  exception  after  that  .time  made,  ttizM  be  void  ami  of  m 
"/flrrr."     R.  M.S.  Ann. 

••  That  in' every  aSion  in  this  court,  where  fpecial  when  to  juiHfy 
"  bail  is  put  in,  and'.an  exception  entered  againft  the  faid  *fter  exception. 
*'  bail,  and  notice  of  fuch  exce))tion  is  given  in  writing 
**  to  the  defendant's  attorney,  the  faid  defendant  (hall 
^  procure  his  faid  bail  to  juftify,  i{  the  notice  be  given 
**  in  term  time,  in  /our  days  after  fiich  notice ;  but  if  fuch 
^'  exception  «be  entered  in  vacation  time,  and  notice  there- 
'V  of  be  given  in  tike  manner,  the  bait  put  in>  or  other 
'*  additional  bail  ihaU  juftify,  upon  thefirft  day  of  the  fub- 
"  fequent  term!^  R.  E.  5.  G.  2.  Exception  muft  be  in 
'*  writing  entered  in  the  judge's  book,  before  whbm  the 
'*'  bail  was  taken ;  and  the  entry  in  the  judge's  book  is 

•  *•  thus,  «  /  except  againft  theft  baiir    G.  H.  plaintiff's 
attorney ;  and  the  ♦  notice  to  the  defendant's  attorney  is,    r^       n 
naming  the  caufe,  "  I  have  excepted  agmnfi  the  bail  put.  in    \  94/ 
<*  yir  the  defendant  in  this  caufe. 

Your's, 
G,  a  plamtiff's  attorney." 
To  Mr.  C.  D.  attorney  for  defendant. 

O  3  If 


Ifotiteofthe 
ftme  btil  Jufti- 


If  the  (kihe  btii  ace  to  jniftify »  as  have  been  pift  iti^  and 
il^tice  i^itHM  thflreof,  owJ^^U  mtU-e  h  Jlpdfnt  fbrrhejuf 
ti&MXioiiy  aiktthefotot  of  £iA  notice  will  be  as  follows  f 

inibt  Kbff 8 Bfttieb,  and 

.  yahtt  ymity  MhnAmii. 

Take  notice  that  the  birii  already  put  in  for  ihe  dcfca 

dtnt  in  t.hia  ctufe,  add  of  wh5m  yoif  have  had  rimct 

v^%  iiify  M^i^  ^^:if^  jollify  themfeTves^  b  open  conn 

WeJinik^^irrS^  in  the  county  of  Middkfex^  as  gocwl  ba 

for  the  defend^rity  dateA ibk  loltk  day  of  Novim^,  1 784* 

.,  .  .  '  Your's,  yr. 

'    .  ,  ,     /•  ^-  Attorney  for  defcndani 

If  Iftie  kail  ftlffAdy'pui  in,  does  not  mean  to  j\ifiiff 
tbm  ydUJi^ay  ad<(  two  niore  to  tholG  aheady  put  in  o 
thf  •baU-.pi^c^p  and  girt  notice  6f  juftifying  them;  bi 
fucb:  QOOCt' lAw  te  given  Pwo  days  ixclujw  of  fuch  juflj 
£i^atioB(  11$  6ir  \xiBlmBCtf  fdctpim  is  cntend  agtinft  th 
bail  on  the  llihtfNvmaber^  mtk§  if  gi^en  fo  /"j^i^  th 
t^tliii  yocr  muft  dfeKver  fuch  notice  on  the  1  a/A,  bccaul 
Smdy  ipterveaeo:  Biit  luul  not  ^^^^y  mtervened,  the 
notice  given  on  the  \yh  for  the  ijf^^ouIJ  have  beci 
^ood  npHco»  So  chat  the  m>tice  is  exciujwi  of  ertt  ds) 
and  inch^ht  thir  other:  Mmday  for  fVidnefday  is  |pood 
"o^dHch  notpcf  wjM  be  as  fonows : 
In  the  King'4  Benchw 

J^fepk  Spwrii^  plalntift 
Bet'^^eenf  and 

;    yokn  yonesy  defendant* 

Koiice  of  ftdami     Tale  notioey  thai  Aarm  M^fih  of  Duks*s-piace,  Undm 

•ad  juftifyi^g.  merchenty  end  George  Duh^  of  HaiM-flreei,  ^  ue: 

V  Q  ?)    ^'**""'>  ^J^'  **  county  of  MiddUfea,  broker,  will,  c 

^  7«//     Mmd^f  next  add  th^mielVes.to  the  bait  already  put  in  fi 

the  deffndei^  ie  this  caufe;  and  at  the  fame  time  wi 

jUftify  tbemfelvea  irf  open  conrti  Wtfimnfler-iall^  in  \\ 

county  Qil4idiilifiii^  as  good  ball  for  the  faid  defcndan 

deled  the  tath  day  oiN^omiiir^  1 7B4. 

Your's,  Wf. 
y.  iT.  Attorney  for  defendant 
To  Mr.  Qi  H.  Attorney  for  j^tntiC 

.  ^  Tliej 


J^pttitA  ^aU. 


.or  he  will  brb^  it  down  to  W^mnfier^  and  deliver  it  to 
the  maflrery  payltitti  %i.  6d,  But  i£  bail  lia^notlKen 
Already  put  b\,  theh  take  One  with  you,,  fill  it  up  as  br- 
fiofe^.taie  the  b^il'ta  th6  T'reafury^haraBer  to  one  oF 
the  judges, cterks)  andjbe  yitl  take  tbe  recoj^i^ancct 
pay  4/.  and  a//6A  lolr  aeliveririg  it  to  thejnafter  ia 
order  to  jufti^,  i^  it's  to  be  .done  that  mofRiogf  bave 
affidavit  oi  f^rvtce  of  noticp  ready,  is  uhSeme^tb, 

If  you  add  only  one  inore  peiTon,,h>..the  baCil,  already* 
put  b,  and  he  with  one  of  t$e.ptbf:r.  juitifies^  then  ypur 
iTotlee  wtir  be  as  fbll6ws : 

Id  thf  King**  Bcrtjch.  / 

•  *        ;  ..  5^^fi?^;5^ri/,;pUintiff; 
'  ''   '     ..  • .,       '  ••  ?^tti  .. 

7o<^7an^/j  defendant, 

T^  iimice  that  k.  K  of,  (iff.  wJu  i>«.  MvteUy  ntxt^  Kotice  to  tad 
Udd  himrelf  to  the.  \m\  already  p^t  in  fpr'tbe  deCnidaiit  in  ^t  «ad  jaftify^ 
this  caslfe,  and  thdit  he  together  \fr\ih  jo^  Jmf^9  one  of 
the  bail  already  put  in  for  the  faid  defendant,  an4  of  ^hon| 

E>^  have  had  notice,  will  at  the  fame  tuqe  jufttfy  them*^ 
lve$  it)  open  court,  Wtfimf^ir^Juil^  iii  the  county  of 
Mdfiifex^  as  good  hail  tot  th^  fai4  defimdaoti  <late4  thia       * 
12th  dajf  xANwemher^  1 784} 

Yoiir%,  5^f,       .    .    xJ        '^,.  ,   ^ 
y/jr.  Attom^  fof  dtfei^dint.     v,\     S 
To  Mr.  6.  H.  Attorttejr  tbr  pkiiidfr. 

"^  How  to  jtdftify  l^il  in  open  coBrti^    In  ^he  evening  HofrtoJiOtify. 
befpeak  ttie  bail*piece  at  the  judge!^.  cbainbers  to  go  to    (*q€S 
H^efindnfter,  pay  jthi^  dcfk  a/,  $?•  zffi^  %i  ffniX  have  it     ^  <    ^ 
there  ready  for  you;  -fgix  an  affidavit,  of  ^e  fervice  of 
fuch  notice  furorn,  asd  oq  the  1>ack  indorie  tb^  nwies  of 
the  plaintiflF  and  di^iendaittt  .with  a  coqnfdl'S  name,  with 
inftnldions  *<  to  ftme  ^0  ^ijj  the  .t(;/M//i  &»7;"^ti>eii 
give  it  to  counfel  v^ith  ip/.  6-^  and  he  will  move  it  t 
take  your  bail  ia  court  to  the  m^fter^.  ami  he  will  (wear 
them,  for  which  pay.tbe.oi&cer  9/.  iJn  the  evening  go 
to^the  cler]^  of  the  nites  m  SynrntPs  Im^  and  Jic  will  draw 

9i  y  n 


JbmtM  S5afl 

up  the  rule  foftbe  allowance  o£  the  bail,  pay  4/..ferve 
copy  on  plaintiff's  attorney. 
In  the  Kin^B  Bench. 

yoffpk  sparks p  plaijiiifL 
'    '   :  I'  Between  and 

JohnJcMt^  defendant, 

Afldtnt  of  fcr-     7.  C.  clerk  to  E.  H.  of,  Off.  attorney  for  the  defendant 

»k*  of  notice.   In  thfs  daufe,  makcth  oath  and  &ith.  That  he  did  on  the 

2^d  Azj  of  November  inffant,  pcrfonj^lly.fervc  J.  K.  the 

the,  plaintiflPs  ^tfprney  .with  a  true  copy  of  the  xtotice 

hereunto  annexed. 

If  you.ferve  the  fervant  of  plaintifPs  attorney  or  clcrk^ 
fay  *f  ferved  Mr.  J.  K.  the  pjqinti^^s  attorney  in  this  cmtfe 
••  ^ith  tt  true  copy  of  the  notice  hereto  annexed,  by  deliver^ 
*'  ing  the  fame  to  the  clerk  or  fervmt  4tf  the  /aid  J.  K.  4f 
**  his  houfe  in  Serjeant's  Inn,  Fleeuftreet.** 

In  .order  .to  fayc  4hi«  trouble  and  cxpcnce,  where  the 
attorney -certifies  the  baH  are  good  to  plaintiff's  attorney, 
and  he  can.taice  his  word,  this  mode  of  juftification  it 
difjpenfed  with  j  and  the  bjiil  arc  taken  to  a  judge's  chatn- 
'  ^  "  '  bcrs'by  tbYiftnr;  j)ay  i/.^;  attorney  for  tiis'confent  16/.  6i 
L  -•  •  '■  y  Bail  put  in  by  one  attorney  for  the  .defendant,  and  nc 
tice  'of 'iufti^ca(u)h  given  by  a  ;icw  attorney  not  allowed 
fey  t^(eco.tJrt;;  the  bail  fli all  npt  be  permitted  to  Juftify. 
,The*niaftcr  ccftifie'Hi  "thai  by  ttic'^flablifl^  praSicf?,  a 
jv^rty  tapnbt  chaifg^e  his.  at tpfric'y  without  leave  of  the 
coiiri.    DoHgl  Rep.  2o5,    '  '\  Jl^  '  .         .    /    • 

(*97)  ^^'^/^'J^^/^^^^^^^^  ^^^  ^^^  Country y    and 

trunfmittingji., 

,,  i..\ .  "r.    ^ '  Bt'4&f-s*?^.,&1Jf:v..v^l'\'^^^  Isc. 

\  do  )  *^  or  Vh^  diwfenf  c^i^rts  and*  cht^f 'baron,  il^all,  or  may 
^  t«  Ti^T)ne^6r^itiore'  comiTiiflSotr("froit!  time  to  time  em- 

«•  poWer  ftrcli^  ai??(.'fo  miiiy  p^ftbtis  other  than  corrunm 
^^  attmwejafidfo/icitorsy  as  they  (hall  think' fit  and  neccf-, 
**  fary  in  aJVa'nd ^vi^t^  the  ufual^  (hires  and  counties,  i9 
*'  Itl^e  and  f^ceive  fecognizsince  if  bail^  zi  any  perfon  or  per- 
<*  Tons  (hall  b^  willing* or*dcfiroo/td  ackrtbwledge  in  any 
^  aflion '  or  ioTt  depending  iri  thifc  faid  courts,  in  fuch 
^*"  manner  tnd  'f(Sttn',  and  by  fuch  recognizance  or  bail* 
^  piece^  a?  the  juftices  and  baronS  have  ufed  to  take  the 
.    '-'  ,  '    ' '  fame, 


Special  d&atl> 

'*'  fame,  which  fiiall  be  tranfmitted  to  the  court  \vhere 
''  fuch  a^ion  (hall  1^  depending,  who  upon,  affidavit 
**  hfiade  of  the  flue  taking  thereof,  by  Tome  d-edible  per- 
*'  Ton  at  the  taking,  thereof,  fuch  juftice  or  baron  (hall 
"  receive  the  fanie."  t  ;      . 

Seft.  I.'  ,  •*  Power  is  given  to  the  juflices  and  barons 
"  to  make  rules  for  juftifying  foch  hail  by  affidavit,  duly 
''  taken  before  th^  faid  commiffioners,  who  are  hereby 
''  en^powered  and  required  to  take  fame,  and  ?Jfo  toex- 
*'  amia^  the  fureties  upon  oath,  touching  the  value  of 
**  their  refpeftives  eftates/*  The  third  claufe  empowers 
juilices  of  aifiize  in  their  circuit,  to  take  fuch  bail  In  a 
iuniiaj  manner;  the  4th  and  lad  fedion  makes  it  felony 
ifx  one  to  be  bail  in  another's  name. 
.  In  caTe  of  arreib  of  any  defendant  in  any  other  cotinty 
of  this  kingdom  (except  land(hi  or  Middlefex),  by^procefs 
ilTutng  out  of  this  court,  asaforefaid,  fuch  defendant  fliall 
have  leave  for^x  daj^t  to  put  in  good  bail,  after  the  return 
of  fuch  procefr^  without  any  profeculion  whatfocvcrto  be  ;'',  "j 
made  in  the  mean  time  on  the  baiUbond  to  the  iheriff.  R. 
M.Z.Ann. 

*  NotbwithAandtng  the  rule  8.  JT.  3,  thC' baiWpiece     ^*^Q\ 
mu&  a^mlly  be  filed  ivith em  ef  th  judges,  mtie  6ti  day  ,^  ^^J 
after  tie  return  of  tie  nvrit^  or  the  bond  may  be  afligned, 
purfuant  to  the  flat.  4  iwrf  5  ^nn.'c.  i^.       ' 

Fill  up  the  bail*piece  as  before,  take  it  and  the  bail  to 
a  commiflioner  of  theicourt,  "and  he  will  take  the  recog- 
42izance,  for  which  you  pay  6s. ;  and  it  ts-.Mfiial  to  have 
an  affidavit  ingroITed  ba  treble  6d.  paper  of  th^  dile  taking 
Che  bail  before  fuch  commtffionef,  to  which  is  annexed  ' 
the  bail-piece,  and  fwom  before  a  commUIioner  for  taking 
affidavits,  but  not  the  perfon  authorized  to  take  fuch 
bail. 

Peter  Rix,  plaintiff. 
In  the  King*s  Bench.  and 

.  John  Doe y  defendant 
Tkomas  Jones  of  Newport ,  in  the  county  of  Bucks ,  gen*  Af!idatic  tf  da* 
tJetnan,  makethoath  .andfaitli.  That  the  recognizance  [g^^^^^"»^^ 
of  the  bail  or  baiUpiece  hereunto  annexed^  was  duly  ac->  fyrom  before  # 
knowledged  by  Join  Brown  of  Newport  aforefaid,  grocer,  commiffioocr, 
Md  James  Regers  of  the  famcplace,  farn^er,  before  £.  F.  Z^^A^^^ 
-    •        .  ^  F/quire,  tak^  lilt  ki»ik 


Eiffurtf  ^  cohuniffioBery  who  took  the  fame  tn  tlm 
ponent's  prefimce  the.£ftfa  dty  of  M^  laft  pad. 
'    Swpiti^  He.  *  T. } 

Alfo  it  ts  ufiul  for  the  attomey^^iii  the  cotintty  to  im 
his  agent  at  the  fame  tiipe  an  affidavit  of  juftificatLon. 

PHtrRix^  plaimifl 
^In  the  KiDg^s  Bench.  sird 

yphn  />5c,  defend  a 
fiffyiwk  of  JobiBrwrn  of  Nfwp^.tf  in  the  xonnty  of  Euch^  \ 

'^M^B^n^'ht  "'^^  *"^  y^ww  /^cfrr/  of  the  faille  place,  ^^rmer, 
fwortbefoirethefor  the  defendant  in  this  caufe^  feverallT  make  oatl. 
comtnifliooer  fay^  and  firft  this  depotoetit,5Wn  fi«>iwi,  for  himfclHi 
taC'biiU  iTnt  That  he  is  a  ho«fekeeJ>er  iti  TSSmu^/  aforeftiid,  and 
Tiot  befm  the  he  this  deponent  is  worth  two  IfUklred  pmincU  over 
commiekmer  ^bove  what  wfll  pay  ali  his  iJebtd ;  and  this  deponent  J 
Si^^Tthe'^'^'r'  for  himfetf  faith,  that  he  is  a  hcyfekeepe 
di;ietikliigthe  N^vfori  dmfaid,  and  is  vroithtwd  hiftidred  pounds^ 
t«il  wti  fvom.  iind  gtjcnnE  what  will  paj  aK  tri?  debts. 

(*QQ^        *         receipt  of  which  the  mgetit  ftles  the  bail-pi 
,    ySr^    and  the  affidavit  ^of  the  due  taking  thereof  with  on 
the  judges  of  thjC  court,  for  which  hp  pays  4/,  in  n 
/  '    ,   ^     and  i/.niofein  yacatipfi,  andfpVes  notice  to  plab 
agent  with  a  copy  of  the  ^da>^  of  i«ftifi cation. 

,  •»  '  ,  Tfi^r  Rix,  plaii 

In  the  King's  Bench.  and 

y^  D^,  defeni 
Ml^^'lffidf-       "^^^^  notice,  that  the  hmil-fiepcinthis  ciufc,  wit^ 
v*t  beiAg*6ied'  affidavit  of  the-dtJe  isiDngthereQf,  was  thi^  dav  filed 
wJihthejpdge.^  Right  Honoorabiel^i/^iim' £afl  of  MamfiM^  a 
phambers  it\  Serjemfs  Jm,  Omery^lafi^  London,    D 
the  i  2tfa  day  of  No^gewier  4  784. 
Y©tlr?5,  lifr, 
"^  *  jf.  S^  agent  for  dcfem 

ToMr.  iJ.C.  affnt 
for  the  plaintiff. 
"**^'^'rf"*  (ff*     ^^**  "**'^  except  ^galnft  them  the  fame  as  in  L 

of  jiifti6cation  as  before  only  add  the  wcfrds,  *'  ly  Oj 
pit.'*    Affidavit  niiift  alfo  bt  made  of  the  fervice  of 
tice,  and  counfel  move;  carry  your  affidavit  and 
piece  to  Weftmh^irii  ncit  filed  ^  if  ft  i»,  then  befpe 
--  of  the  judge's  clerk,  pay  as  6d.  then  give  a  brief  toci 


1 


fcl  td  ffioyc  ic  jntKfy,  .«tTd  %e  clerk  of  xhn  pap^fs  reai  It 
fcf  whlcft  jrcra  f  ^  9$.  to  the  offictr  of  the  court,  rnle  for 
^owance  4s ;  afliOtidl  fair  agents  this  is  fddom  donc^  anc) 
Weed  whefe  there  a^e  cfrndfiJ  praCtifeft  there  is  little 
tn>aWc  given. 

In  tot^rrrand  cc^utitry  caufb^  wfaefi  the  bailtscot^pleted,  withlfi  n^te 
fte  bailjpicce  muft  be  filed  within  twenty  days  after,  by^»»«  W1-im«c€ 
the  attorney  who  put5  it  in,  under  penalty  of  40/.  Trin.^^^^ 
t^Qtryt.    IF  the  baiHsjuffified  Ih  court,  you  apply  Up 
Ac  mailer's  clerk  for  the  bail-piece ;  if  juftificd  «  chain- 
kers,  yet  it  at  the  3adfi^c*s  chambers,  pay  the  clerk- 1|, 
^ *fe ft  with Mr.'Heherden^  pay  4/I. 

if  the  plaintiff  be  diffatisfted  with  the  bail  taken  by  the  ^^  ^^  f*m«  WI 

teriff  upon  the  arreft;.  atid  the  fame  perfons  *  becon^jp  "^  bS  t? the* 
III  above^  the^laintiff.!§  not  bound  to  accept  thes[i  i  Qieriff.  how  w 
but  m  order  to  conapel  a  joftification,  he  muft  enter  an  compeljatti€c*- 
txfceptian,  amtrcrve  the  ftcrlfF  with  a  role  t6  return  the  **"' 
writ;  and  upon  the  return  €tfi' corpus,  the  plaintiff  may  r*iOo) 
fervf  hifn  vith  the  like  tule  to  bring  in  the  body.    P'idi  ^  - 

fte  pradice  of  niHng  the  (hcriff>  p.  104. 

Every  bail  taken  before  or  upon  the  ccjndnuance-day, 
b  a  bail,  and  to  be  filed  of  the  precedingteriti ;  and  eve. 
nr  bail  taken  after  the  eontinuance-day  is  a  bail,  and  to  be 
Bed  of  tbc  fubfcijucnt  term,  and  not  otherwife;  but 
^here  pew  bail  is  added  to  the  other  bail  taken,  on  or 
befere  the  continance-day^  m  fuch  cafe  new  bail  (hall  be 
raktn  and  filed  as  cf  that  t^rm  in  which  the  bail  was  firft 
put  in.    JR.  E.  5  Geti.  z.E.\i.tV.  3. 

If  no  eiceptlon  tb  bail  is  made  within  4  proper  lime, 
the  defendantsmay  make  affidavit  of  the  fervice  of  notice, 
that  ibch  bait  was  put  in,  upon  the  back  of  the  bail-piece 
[for  wjuch  oath  no  fee  i$  to  be  taken),  gnd  file  the  fani? 
with  the  maftefi  M,  16.    Csr.  2.  ' 

[N  Lmdm  or  MiddUfix  no  batl-bond  c^n  be  put  in  fuit, 
wMfmrdaysfffttrt/iereturH^ftfewrit.  R.M.S^ifm. 
^  If  ttic  arrfeft  be  in  any  other  iwnty  or  rr/y,'  then  not  //// 
txJayr  afttr  the  return  if  the  wrH,    KJ. 

A  lahtat  was  returnable  on  fVethe/Jay,  and  oil  debafe 
teidt  that  th^  bopd  could  nof  be  afltgned  until  after  Mon^ 


/  Jafi  iovthtfuirdi^s.^tjttohexmeiwlu/he^  aiHl the  other 

exclujive*^  and  where  the  fmrth  day  is  Sunday ^  the  paitj 

has  all  the  next  day  to  put  in  bail.    2  Str.  ^14.   Uni,  782. 

]  if^ion  to  take      The  plaintiff  has  hi^  dedion,  either  to  take  an  ai&giw 

thebondorpro-'mcnt  of  the  bail-bondj  if  bail  is  not  put  in  in  due  time,  or 

iWC^"^  ^^.  1^  prpcecd  to  rule  the  Sheriff  to  »  return  the  writ,  and  briog 

r^'         v'ln  tlie  b63y ;  the*  latter  of  which  wiU  be  treated  of,  ud- 
.  IOI^>dcra  feparatchead.      ... 

;  By/^^  .4  W  5  Am,t,.  ii„f.  20*  it  is.  cpaacd,  Tbt 
*'  ihe.iheriff,  at  the  rcqucft  and  cofts  of  the  plaintiil 
^  or  his  lawful  attorney^  (hall  -jaflign  to  the  plaintiff  \k 
**  bail-bond,  byiiidorfingthe  fame,  and  attefttng  it  W: 
"  de^"  his-  hand  and  feal  in  th  prefince  of  tfvo  or  mare  at- 

*>  V*  dfbie  'ViiitneJ^f ;  which  may  he  done  without  any  ibiopi 

**,  provided  J  he  aflignment  fo.indorfcd,  ht  duly  ftampd 
•^''before  any  aSion  brought  thereon;  and  if  forfeited, 
'' .the.  pUiQUff  .may,  alter  fucK  affignment,  bring  an  sc< 
•  ^'  tion  thereupon  in  bi^.own,  ifaou^,  and  the  court  mq 
«  give  fucb  relief  to  the  plaintiff  and  defendant  in  th 
*^  original  adiog,  and  to  the  bail  on  the  faid  bond,  • 
'*  (hall  be  agreeable  to  fuftice  and  reafoo ;  and  eachnik 
^'  cf  court  ih  all  have  the  effed  of  a  defcazance  to  foct 
««  hail-bond,'*  ... 

Before  taking  an  affignmeot  of.  the  bond*  the  plaintiff^ 
attorney  (hould  b^  fatisfied,  that  (he  bail  taken  byth 
fherlff  is  good ;  for  by  accepting  of  fuch  aiTignroent,  h 
cannot  rciort  to  (he  (beriff,  janlefs  by  a&icn  at  law,  whki 

'  is  too  hazardous  to  bring  fqr  fuch  infufliciency.     If  the 

bail. arc  not  put  ii\^  or  if  excepM*  agsiiiifff  9nd  do  not 
juftify  in  due  tinie,  the  plaintiff's  attorney  (if  the  writ  bi 
in  Middiefex)  may  apply  to  tl|e  IheriS^s  o(5ce  in  W 
Ceurty  CurJitor^Jlreetf  if  in  Lonflph,  to  the  fectmdary  0/"  tk 
Compter  J  where  thie  wrlj  was  taken^  viz.  the  Poultry  a 
IVwd'Jlreet^  for  the  aiTignment  of  the  bond,  who,  a 
payment  of  5/.  affigns  thp  4ame.  But  if  the  writ  be  ii 
the  Country f  then  he  mud  apply  to  the  under— (hefil 
there,  who  fends  the  fame  to  his  agent ;  the  ufoal  charg! 
is  6s.  'id,  and*  i  /*  for  pottage  ^   .  • 

Action  on'the        A^ion  therttm.    Before  vou  fue  out  the  writ  on  th 

Kond.  bond,  get  the  aiTignment  ftamped  with  a  double  6//.  t» 

the  bail  nor  the  principal  cannot  be  arreftcd.    N,  B.  Th< 
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jhintifF  b  named  aiugnce  to  the  *  ftcriff,  and.  fach  T^joaj 
iflionmuft  be  bfough)t  in  the  fano^  court  whwcin. the 
iriginal  writ  w^^  fued  out  j  for  that  court  only  htth  ju- 
•ifdlaion  apicpfifnizance  of  the .  afl;iop.    3  Uyrr.  x^c^if  . 
I  Burr,  64a-  ,  Proceed  exaSly  ^  the  fefiic  -as  in  9011x11101} 
Mfcs,  and  you  may  lay  the  vcaue^ia  aiiy  county^.  5/r, 

If  an  attorney  be  in  the  bond,^the  aSion  muft  be    * 
»roughttn  the  fame  court  wh(^e  the  procefs  was  HTued;  v 
br  by  hw  entering  into  fuch  b^od^  he  waves  his  privilege 
whether  fued  jointly  or  feverally. 

Writ  was  i;eturnaUe  in  i&jiS.fr/^^,  bail-boiid  ^^'^cn, 'J''^«?^^J*^'J?_ 
|kL  no  .ptoceedings  thereon  iill  O^dfr  24,  when  the  cunty, although 
!0nd  was  afligned,.  and  ijpecial  bail  was  put  in  the  next  no  proceeding 
by.     It  was  infifted  tha(  pUjntiff  ought  to  have  deHvered  '^^  ^J^^^^'j 
declaration  rffAtfnf(^,  and  .thereby  quickened  defenrtterm*. 
tnt..    But  the  court  held  he  was  not  bound  fe  to  do^ 
ad  that  defendant  was  in  the  firft  fault,  whereby  pjai'n* 
iff  loft  a  tfial^  foflsfendant'  wj^  iorced  to  let  the  bail- 
ond  (land  aia  fecurity. .  if/n  1^262*  ., 

The  defendant  was  on  iSth  JiJy,  1783,  arretted  on  !">«P'*«*''fl^ 
bill  ofMidMeJix,  and  returnable  on  rhurfdnyntxt  aftpr  ^ebtCer  t '' 
le  morrow  of  AU  Souls ^  and  gave,  bopd  ;  he  becanE^e  acommimon,  %% 
anfcrupt  before  the,  return  of  the  writ,  and  the  plaintiff  ^»^^«  "o^P«t 
ath  oiAugufl  proved  his  debt :  the  defendant  did  not  put  th^  c^n^do^n  of 
r  bail  above,  as  he  ought,,  four  days  after  the  return,  the  bond,  the 
or  4id  the  plaintiff  proceed  by  .filing. a  declaration :  theP^^'^J^''^*^^^^^^ 
^ndant  not  haying  obtained  his  certificate,  plaintiff,  (aitho^h"^cw<» 
oth  April  1784,  (ook  an  affignment  of  the  bond,  fued  ^^rms  had  eitp- 
f»  and  fcrved  writ  thereon,  and  declared  i  ft  May,    De-  J^td. '''"  ^'^^ 
ndant  laid  thefe  fa^  before  the  court,  and  moved  to 
taGde  the  proceedings;  upoi)  (hewing  caufe,  it  w^sal- 
^g^i  that  thi^  cafe  in  2  Str.  i%6z  was  in  point ;  and    ~ 
a  the  part  of  the  defendant,,  it  was.  contended  (hat  the 
aintiff  not  having  delivered  a  declaration  wUAin  tw9 
rms^  he  was  out  of  court;  and  therefore  ought  not* 
*  take  the  bond ;  and  that  h'ls  having  proved  his  debt 
ider  the  commiffion,  he  ^  had  waived  all  proceedings,  f  ^IC^  } 
nt  the*  -court  held,  that  nothing  was  a  performance  of  *^ 

e  bond  but  putting  in  bail  above,  $  Burr.  2683,  ^nd 
(charged  the  rule.  Shepherd,  for  the  plaintiff;  Ch^rn^ 
rx,  for  the  defendant.    Carmchael  v.  Chandler. 

TJiere 


r.   * 

\  '  :   '    /     There  9ft  no  proceedings  had  m  the  origifitl  adi 
after  tfat  afligdtnent  oF  the  baO-bond. 

The  bail  to  the  fheriff  tnar,  at  the  return  df  the  % 

*  pot.  in  hail  befoi'e  z  fodgc  (againft  the  defendant*S€ 

fent),  in  order  to  perform  the  icibndittat)  bf  the  bail*V 

and  may  tafee  np  ifhe  deffetidant,  and^  rmtender  Isk 

(jifchar^  thereof,    |S/r.  876./ 

IJTerms  m  which  thi€btirt  ^^/Jtay  Proct 
ings  on  the 'pait'^d.     ^ 

Upon  being  fervcd  vi^tth  pn^cife,  take  oirt  a'futba 
for  the  ftay-m  prDcei!din|(s  againft  the  bsul^  upon  | 
ment  of  coih,  and  fuch  funmiomiaaftbeintftlediQ 
original  aAibn ;  if  plaintiff  has  not  bet0  ^tlvfti  fb  1 
loCe  his  trial,  the  judge  wBl  tnafc*  an  order  to  flay 
prodeedings  *•  ujm  f^efHng  tail  in  fie  ofm$ial  d 
^  fieading  iffuAlyy0^faBt^flMino€k^t^  f* 
^  tm^inierm^wlpayfi^toftstoktaxmtr^^^ 

But.  if  the  plaintiff  had  foft  a  trral,  the  oAitt  wffl 
ther  ^equliT,  that  tit^i-ioful  fiaU'Jfknias.ii  fecwafy 
fhtfaTntijpr  Mt  and  coHt  if  Ik  ttcopets. 

In  order  therefore  to  get  the  bail  difcharged,  a(^j 
the  fummons,  arid*  at  .the  fame  time  give  notice  to  jM 
-amijuflf/y  ymtr  lail;  which  may  be  done  the  fatiife  MJ 
fiihfihions  istakcn  out ;  flic  mtiee  mifl  be  two  days  ^xd 
(by  which  means  jfm  |;ct  a  day  forward,  4fld  fliew 
are  not  delaying  the  plaintiff) ;  as  fooa  as  you  hatfe^ 
ified  the  bail,  get  an  appomtment  from  the  mafter  te 
.  the'  colts,  which  done,  pay,  asi  It  h  a  poiniitioitol  t 
only,  Jind  tied  upon  ybn  ro  perfontt. 

if  f  h^  bond  is  ifre^larly  aiii^ed,  move  the  court  t 

(*  \  the  proceedings  afide  ftr  irregularity,  t  upon  an  affid 

^94/  dating  the  particular  faSs,  •*  tie  writ  hmng  ifjutd  n 
<*  rmb^t  m,  &c.  defendant's  atrejl^  idl  being  put  in  dbc\ 
*«  fuck  a  ddj^  ma  nutice^given^  and  t/iat  the  bait  ate  ft 
*^  vjith  'duHts  returnable^  &c.  andflate  aaj  further  proi 
;^  Mtgt  that  hayeteen  againft  them^ 

If  the  court  ftay  (he  proceedings  oh  the  bom),  the 
fendact  is  not  at  liberty  to  plead  in  abatement^  but  in  c 
Salk.  519.  '   ' 
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^  o^  tWttptlUa^  the  ji^in,  kc. 

Where  the  defendant  bo  ndt  pot  in  Kail  in  time; 
rhereby  the  baiLbphd  becomes  forfeited,  and  afterwards 
^est  npoce  that  he  will  put  tbenr  in^  in  order  tn  flay' 
moeedings^on  th6  bail  bomily  the  f)kttfMFmay  rxcepttc^ 
nch  b^R,  and  it  wlH  not  be«  i»A^  d  the  afli^m^nt; 

If  by  the  defendant's  negled'  th6  b<il  bondbecomeiT 
bffeiled,  the  notice  to  ftay  proceedings  on  the  bail-bond/ 
hcmld  htiht^te  ^UkuUput  mysnd^/ieiffe^tif  Uil  ohjueh  d 
fa)r.  And  in  that  care  phtnitiff  may  oppofe^  without  iur 
b«i^  a  waiver,    ttid. - 

Of  cofffflimg  thef  Sheriff  to  rctwii 
the  if^rit^  aod  bring,  m  the  Bodj 
of  the  Defendant 

r?  appMttfby  the  lyEthu.  i.  e.  39.  tf  23.  H.  5;r.  la. 
that  die  flieiift  cMF  the  diffiereift  cemities  were  very 
taidy  in  renaming  <heir  wvtfs  in  doe  timey  and  by  the  fer« 
Mir  Aatote  it  b.  ordained,  <^  tha$  a  campkim  Jbould  bi 
^  wmdeJai/^jujiiderl  ahda  wHi  fiauid  go  Me  thm  U  ifu 
^.  ^ftfMfkefkr  fact*  ^ifHt-^^ias  executed  or  not  ^  mdif  ex* 
^f  tat$§i^  d$i  noi  ntwfwd^  fki  detiumdaa  fiimdd  A*ve  hU 
^  dama^sawdU/* 

ftptfae  tatter,  *f  if  fieriff  return  uft^  any  perfoH,  cepi 
^  carpm^  0t*«fiddi<&t  fe,  tk^  Jball  hofve  tie  bodies  at  the* 
^  return  rf  tie  fiSiwrit^:* 

Bynile^  Ma/hr^  Syae.  t.  *^  Bo&y  (herif  Jbedi,  after 
^  term,  rHum  ikh  coittf  all  murite,  am  Ik  defanH  expf^ 

^mitwithftandbig  which-,  flierift,  bailies  oF  liberde»^ 
Md  their  deputies  delayed  execution  of  procefs^  and  re- 
\wtn  thoMoF}  for  preventing  of  whim^  a  rule  was  made' 
A  httek  term,  1654,  whereby  the  ceilft  ordered,  '*  if 
4  ft  Jbmdd  afpe^  thai  any  fuck  officer  fiwldwlfidly  delay 
^  ike  execmoh^  air  rthtm  afprocefs^  ifi^  ekecidion ;  or  having 
^  leidad  money f  ftfould  detaih  ii  after^  the  returns^  hefidei- 
^  ike  ordinary  etmfe  of  ameraamente^-  ice.  an  attacKmen^^ 
^  ate.  jimM  H  at  thecafi  refmreer^ 

By  ^  Civ.  2.  e.  37./  a.  «  no  fiferiff  Jball  be^liabie  to 
•*  fc  called  fj^'  /o  maka  a  fetttm  of  any  vtrit^  trfrocefs^ 
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'<  unleji  ki  kenqmridsfot^do,  witimjtfc  momAs  afttrfk 
*^  £XpiraiiM  cf  its  offfej*^  N.  B.  A  inonih  in  Uw  is  a  h^ 
mr  fUfUA,  or  twenty  ^igh^  ^y^9  unlefs,  Qttx^rwife  ^prd- 
fed.  Douffl  Rep,  j^iS.  And  the  day  on  which  he  goes  om 
of  office  IS  reckoned  a&p»ri oH  the  (ixth  iponth././6r^. 
Sheriffs  to  raike      Notice  is  hereby  given  to  all  (herifiPs  and  under  iheiiflEy 

irfilTdf  .7'"* "  ^'^^  "P^*^  ^^^  fervcdwiih  a  ralf  peremptorily  to 
••  return  any  writ,  ifluing  out  of  this  courc,  or  to  bring 
**  in  the  body,  of  any  defendant,  vaittinftx  days  aittrap* 
*^  tice,  if.th^  fam^  be.  not  done,  m  thefaid  time,  thef 
*^  will  be  liable  to  an  attachment  without,  fun^r  rufe." 

Tnodoo  tnd  "  By  rule  TriVi.  6 Cfo^  3.  . "  the  iheri&^of 'L«id«i  woi 
^'folIfdty^T  "  MiW'x  are  to^i^^tiiin  tli^j  ^ts  in  /oi<r  ii;x  nexLafw 
**     ^  *        *^  Ih'e  fcrvicc  of YMc  rtilfei'  aW  to  bring  id  the  body  mirfc 

««  jW  daysftext  after  fervtce.^n  rufe  fvr  tJuf^  furpoft^  or, 

*'  be  liabtc  Vo  an  attachment.*' 

N.  B.  The  abov^  rides.  fa<tve  made  no  alteratioB  rtl^' 

peSing  any  other  cities,  towns»  or  coundcs ;  tberefbie 

they  h^vcjix  dayt^  as  heretofore. 
Hovr  to  compel,      If  the  plaintiff  be  diflatisfied  with  tlve  bail  given  to  the 
*««.  ,    flierift',  he  may,  upon  the  return  day  of  the  writ,  get  t 

'  rule  from .  the  .clerk  of  the  rulea  to  return  tHe  fiune^  pty 

4/.  ferve  copy  on  .the  deputy  fecondary  (if  in Xm^J, 

at  the  office  where  you  take  out  the  warrintg  tuis.  the 

Pfttdtty^  or  Wood'fireet ;  if  in  MiddUfex^  jat  the  flieriSh 

(^  f^\  office ;  ihew  *  the  original  rule  (on.  which x;opy  put  you^ 
^00 J  officer's  name  who  arretted  the  ,defendant),  and  at  the 
expiration  of  the  rule,  go  to  the  treaiiiry  chaml^er^  fVe/t. 
mmJier-ialJ,  fearcb  with  the  ft^os  bnutm  there»  fat 
return  of  writ ;  if  you  do  not  nnd  it,  then  move  for  an 
attachment  againft  the  (heriff  upon  ah  affidavit,  '*  fia- 
**  ting  the  fervice  of  tie  rtdf  (omexed^  mid  the  fearch  witk 
^'  tie  cuftos  brevium  af  tie  term^  tie  writ  is  rettermUe^ 
«<  none  to  be  found ;"  but  if  the  (heriff  has  returned  «iid 
filed  the  writ;  and  it  iliouldbe  returned  i:^'  carpm^  if  bail 
is  put  in  in  due  time,  firft  except  againft  them  (butmH 
otherwfe) ;  then  get  a  rule  to  bring  in  the  body  mt  Um 
fame  office,  ferve  iheriff  with  copy  as  before,  ami  if  iio( 
juftified  in  due  time  (at  the  expiration  of  the  four  dayt 
next  af^  the  fetvice),  make  affidavit  thereof,  ^ve  it  tc 
ccunfel  w\i\K  inftrudions  thereon^  ,to  move  for  ao  attach- 

men 


Of  (98||IKiHng  the^^jpiff,  &c^ 

tMSBt  againll  the  ihertfF  for  not  brioging  in  the  hoAjf 
*'  furfuant  to  the  rtde^^  the  form  of  which  is  as  follows: 
name  the  caufe. 

•  John  laykr,  dcrk  to  Samuel  Rogers  of  Fleet-fireet^  IJt-  Affidtvit  rf  firr-^ 
dm^  geotleman^  attorney  for  the  plamtiff  in  this  caufe,  JJ^J^^J^/i^t 
foakcth  oath  and  faith.  That  he  did  en  the  -  day  of  dy  to  move  for 
Nmmber  inftant,  perfooally  fer.ve.Mr.  ffiK/*,  with  a  true  ^""^^Iddic 
copy  of  the  rule  hereunto,  annexed,  and  which  faid  Mr.  fez,  fay,  «^  Mr. 
Hill  18  or  a&s  as  the  deputy  b'  fecondary  of  JVood-Jlreet  **  Benfiu^  »r 
compter;  and  this  deponent  further  faith.  That  '^^^^W^aiL^lr'Mr. 
above  was  put  in,  but  that  the  fame  is  not  pcrfcdcd.         <*  ^Caterr 

In  the  evening  get  the  rule  at  the  clerk  of  the  rules  for  *  deputy  (heriff 
the  attachment,  carry  it  to  the  crown*ofEce,  and  one.of**^ '^****°"^'' 
the  clerks  there  makes  out  your  attachment,  pay  13/.  ^d. 
N.  B.  No  one  particular  clerk  does  this,  theielore  the  ge« 
neral  rule  is.  to  take  your  own  clerk  in  court,  for  which 
you  pay  him  aa  above. 

If  no  bail  is  put  in  at.all.either.by  theflieriffer  defen- 
f  dam,  then  after  the  rule  to  bring  in  the  body  is  expired 
;  oiake  affidavit  in  tbis:  manner : 

y.  W.  of,  tfr,  maketh  oath  and  faith^  That  he  did.  Affidavit  when 
OD  the  1 2tb  day  pf  November  inftant,  *  perfpnaily  ferve  »<>  b*ii  is  it  all 
Mr.  HiU,  deputy  fecondary  of  Wopd-fireet  compter,  with  ^"  *^ 
a  true  copy  of  the  rule  hereto  annexed,  at  the  fame  time  (*  I O  '^) 
Ibewing  him  the  faid  original  rule ;   and  this  deponent  ^ 

L  iitflKer  faith,  That  no  bail  above  has  been  put  in  for  the 
faid  defendant.  \ 

A  flieriff  is  not  bound  ta  return  his  writ  after  he  has  How  to  proceed 
been  fix  months  out  of  office,  20  G.  2.  tf.  37.  therefore  if »«'  ft«itt  <>«  of 
he  is  .oi4t  of.  office  before  you  call  on  him  for  a  Return  of  °^^*' 
the  writ,  you  may  within  the  fix  months  get  a  rule  upon 
bim  (naming  him  as  the  late  IherifF),  to  return  the  writ, 
which  is  to  be  ferved  at  the  fame  office  as  before  menti- 
oned \  and  if  he  returns  cefi  corpus y  then,  in  order  to 
compel  him  to  br\pg  in  the  body,  fue  out  a  diflringas^  di«- 
^ reded  to  the  prefent  (heriflF,  to  diftrain  the  late  (heriff  for 
that  purpofe;  which  writ  you  make  out  on  a  2^  6d. 
ftampt  parchment,  pay  Mr.  Heberden  for  figning*i  /.  8  i. 
iieaUng  7  ^."and  it  is  as  follows.: 

George  the  Third,  by  the  grace  of  God,  of  Great  Bri*  DifirUgar 
tain,  France,  and  Ireland,  king,  defender  of  the  faith,  and  •R**?^  '^^  '?•« 
Ibforth,  to  the  flacriflFs  gf  Undon  greeting:  We  comnundf^^^^i^jy^''"* 

you 


jQVL  that  yw  iii^rtiifaWilUamPhhet;  Eftpilre,  Md^TMtf^ 
BBddkJtx.  mafSktmuri  Efi|uite,  iateAeiiffi  of  aUir^^  b^att  theif 
^^  lands  and  chattels  in  your  baiFiwicky  fo  that  iiekhier  /Ay, 

Tier  atiy  of  thrm  lay  hands  thci^eony  untit  jroa  fbaQ  ha^e 
feeeiyed  <  another  comtaand  from  U6  in  r«rpeft  f hcneof,' 
and  that  you  anfaep  to^  us  tlt«  value  and  iflbcs,  fo  ttiatf 
'      '  the  faid  WHBam  J^ety  and  Tkuit4»  Siiniu^,  (M  hM  late 

thtt'Jt  fii^Jff  hs/ft!  beibrtiis  cttrMmday  rteit  afvev  ^tecn  dc^ 

of  St.  Mmikty  the  btody  of  F.fV.  by  thetw  taken»  and  in 
ilhetr  cuflbdy  detained',  as  b^  their  muvh^  forae  Mie 
iince  fent  into  cop  oonrt  bimre  t»  at  l^^ftminfUr^  they 
have  charged  ^mfelves  to  afifwer  to  #1  i^.  hi  a  plea  of 
trefpafs ;  and  alfo  to  a.  bill  of  the.  faid  IV.  Pt  to  be  ex- 
hibited againft.  th^  faid  P.  for  40/.  updii  pFomiies^  ac- 
cording to  the  coftom  of  oar  court  before  ^,  and  te  bear 
^'*  V    ju^nient  for  iAat  many  defiuiltay  and  have  there  tbecr 

(*108)    ^^^  w"^    Witncfs  mUiam  ♦  earl  of  Aimyf#A/ at  ^hj/JF. 
^  mM^er  the  fixtli  day  of  Abi^^a&r,  ip  the  twenty-feurlb 

year  of  our  retgd.  Stamiont  and  ff^ay. 

Ltmdoh.     Di/lringas  for  tV.  R  againft  fFilBam  FitM^ 
Frdii^  fw  W  Efquire^  and  fhmas  Stdnmr;  Eiqoire,  late  (heritiEs  of  iht 
iCMt  wrie:      ^jy  ^f  Lwfetot,  reiumaWt  oft-  Mmdaj  next  after  fiftectf 
days  of  St.  Martin. 

If  it  is  a  bilLcf  ildSUdUr/^;r  that  has  UKied  aginfyfrfKe 
defendant,  y6u  direS  the  writ  to  tbtjberiff  of  SSiddkJltjt^ 
'  todiftrain  the  late  (heriff^  and  the  above  form  wiM  Ai^^ 

6ntv  changing  the  county  and  names. 

The  diftringas  need  not  lay  foot  diays  in  the  oflice  b^ 
fore  the  refum,  but  if  it  lays  four  days; 'eateiuTiv^  (at. 
though  left  on  the  return  day),  it  is  ftmcitnt  to  fix  the 
fceriir.-    HU.  T.  1783.  declared  by  the  ccMit. 

If  it  is  a  fpecial  r^«/ that  UTued,  aodonv^hieh  de* 
fcndant  was  arrefted,  then  the  filacer,  Mr.  Adams,-  makea 
out  the  dtfiringofj  which  b  in  the  fstme  form ;  only  fee 
/6rth  the  whole  of  the  original  writ ;  pay  fi^ng  accomi* 
tAg  to  the  length,  and  7^.  for  the  feat.  The  wrk  of 
dijlrmgdi:  IS  left  at  the  fiteriff's  office,  and  -he  wiH  rctan 
On  it  forty  ihilUhgs  iffues;  when  you  have  got  the  retttra^ 
(iit  out  an  aAW,  adding  the  words  (^'  ds  Sefire  fOe  ^«t 
^^  immmtded  you**) ;  before  tbb  is  left  with  the  ihcnflF^ 
make  a  motion  at  fide  bar  to  iaereafe  the  iffues,  or  ghr« 
tttmid  a  ted  of  1 0  /.  and  &d,  iot  that  piirpbfe^  which  he 


Of  tompHltriflf  the  ^gettd,  &c. 

^3f  (bj  informing  the  court  the  amount  of  plaintltf^s 

debt>  and  a1fo  give  him  the  iiftringas^  and  the  amount  off 

the  cofts ;  if  the  debt  be  fmall^  the  court  will  order  the 

whole.    Ift  the  evening  get.  riile  from  the  clerk,   and 

ferye  iherif^  with  copy,  leaving  at  the  fame  time  the  alias 

writ  of  i^^rhtgHs^  if  the  coiiirt  do  hot  give  the  whole  o^ 

the  demand^  and  coils  ofi ,  the  alias,  malce  out  a  pluries 

m/lringas,  move  again  to  increafe  the  iflueSy  and  proceed 

en  by  pMes pluries,. nniil  you  are  fatisfied.    Upon  having 

fufficient  iflues  returped,  make  affidavit  of  the  feveral 

wms  of  SJlringds,  iffufng,  and  *af  the  returns  th'eteon ;    (*iriciS 

give  twicf  to  counfel  to  move  the  court  in  purfuance  of    v    *^i7/ 

the  ad  of  lo  G.  3.  c,  $0.  '*  for  a  rule  toJBew  cahfe  why  j^  Burr.  %ii6, 

"  the  iffues  returned  upok  tne  feveral  writs  of  diftringas 

*'^  JbouUfiotbd  fold,   md  fhe  fnomes  arifmg  from  i)ie  Jae 

"  thereof  ^  jhmld  hot  be  forthwith  brought  into  court ^  and  wh^ 

^'  //  fbould  not  be  rejtrred  to  the  m^et  to  tax  the  plaintiff 

^'  Ms  cofis,  occafiontd  by  Ks  Ijfuing  out  the  faid  feveral  writs  \ 

"  anfi  why  the  cofls^.  when  ta^eed,  fhiuUnot  be  paid  out  of. 

•*  the  mmesfo  brought  into  coiiri^  ana  why  the  furplut  of  the 

"  faid  money,  after  payment  of  the  faid  cojls^  fiould  not  be 

**  retmned  in  cqurt  until  the  purpbfe  of  the  fcdd  writs  are  anJ 

"Jivered^*  which  being  dope,  draw  up  rule,  ferve  flid- 

ritf  with  CO|iy,'  and  on  the  day  of  fhewin^  caufc  give  a, 

brief  to  counfel,  with  one  guinea,  to  move  to  niakc  the 

tiile  abfolute  upon  affidavit  of  fervice,  annfe/rag  the  ori-^ 

ginal  rule  thereto.  .   ,.    ,- 

A.  B.  of,  (^c,  gentienaan,  attorney  for  the  plaintiff  in  Afiidavit  of.th^ 
this  caufe,  makcth  oath  and  faith.   That  three  Several  ^^^^^^J.^i^ 
writs  q(  dijiringas^  have  iffued  againft  John  fVUkes^  Efiquire,  S^  aad  ftlLiff*! 
^M  Frederick  Bull;  Efquire;  fate  fheriffis  pf  ttjecity  of  return. 
London,  to  bring  xvi  the  body  of  the  above  deff^ndants, 
and  that  the  faid  flxeriffs  have  returned,  iflues  tliereon,  to      , 
the  amotfnt  of  thr^e  hundred  pounds  tf (is  appears  by  the^  if  yon  hwe  , 
returns  thereof  annexed).  ,  ,^^^^^c^7(^^ 

The  fheriff,  in  order  to  fave  himtelf,  may  put  in  bail ««  a,  tppears^  *. 
for  the  defendant  (againft  his  confent),  upon  receiving  "^•^'-  but  ftop 
ftc  rule  to  bring  in  the  body,  and  juftify  Xhe  fame,  and  I  **  *'  ^^* 
bave   no  doubt  the  bail  may  take  defendant,  and  render 
Wm,  fed  quare,  . 

If  bail  above  (hould  be  put  in  in  due  time,  and  notice 
ifaereof  given,  then  you  muft  firft  except  agtiinflr  the  bail 
19  in  p*.99^  and  give  notice  to  defendant's  attorney,  be- 

HT  fore 


,.:.  5^  Cammoti  25atl. 

,  fore  fcrvice  of  the  rule  to  bring  in  the  bodj  :  of  it  will  ht 

I  irregular.     A^,  B.  Yout   rules  mnft  keep  pace  with  the 

defendant's  time. 

/*  -  xo^       *  '^^^  ^^'^  ^^  bring  in  tbe  foody  expiring,  and  the  biil 

^  ^  not  jufUfyine,,  make  the  foUowiripf  afBdavlt,  (after fialing 

^  ■     /    the  firvice  of  the  rule  on  the  imd<T  Jheriff'j  or  ficaidary )  r 

Affidavit  for  ft-      **  And  this  deponetit   further  Uitb,  That  the  (aid  de- 

bldr"*^^n"**'  f*^^^*"^  ^^^  P^^^  ^"  ^^^^  above,  but  hath  not  juftified 

HtMt^iiftifled.  ^*  ^he   fafne^   and  the  rule  hereunto  annexed  Cncc  the 

"  fervice  thereof  is  expired/' 

.  When  you  have  g^ot  attachment  from  the  crown  office, 
make  out  bill  of  cofls,  adding  the  fee  of  iL  2/,  and  2-f. 
6d,  for  the  warrant,  carry  fame  to  the  coroner,  if  b 
Londm^  Mr.  Beach ^  Lord  Mayor's  court  office ;  if  in 
MMl^fiXf  Mr,  Um/reviiky  who  is  to  be  met  with  tf  ^ 
Peeleh  coffee- houfe,  and  he  will  execute  the  lame. 

Upon  the  return.  If  he  does  not  pay  the  moncT,  jm 
ttiay  have  a  rule  for  him  to  return  the  writ  of  attachment, 
which  get  at  the  crown  office,  and  fervc  him  with  copy» 
if  he  does  not  return  it,  make  affidavit  thereof,  and  the 
Court  will  grant  an  attachment,  who  wiU  dire^  it  to  be 
executed  by  two  elifors^  two  or  more  perbns  named  for 
tliat  puTpofc  by  the  maftcr. 

By  flat.  5  Geo  z,  c.  Z7-  '*  wlicre  the  defendant  is  fcf- 
*^  yed  with  a  copy  of  the  proccfs,  he  muft  caufe  caom- 
**  mon  bail  to  be  filed  on  the  return^  or  wthin  eighi  dsp 
^  afiirfuch  rdumr    SeB,  I. 


iHii) 


Commoip  btil: 
piftcc. 


*  Common  Bail, 


MkbaeittiasTtrm,  in  the  25th  year  of  the  reign 
of  king  Geo*  III.  ^'t^rmsnt  and  IVtij, 

tort  Jon  ^  y    Luke  Martin  having  been  ferved  with 
io  ^vit,    J    proccU  n  delivered  to  bail 


to 
ydm  Ditt  of  Lmdm,  jeoinan, 

apd 
Richard  Roe^  of  ihc  fame  place, 
yeoman, 
J.  T.  atlcrrney,  >         At  the  fuit  of 

i784- 


Ti 


In  what  Careji^€i»iiitfton  $8^i^ 

To  be  written  on  {Parchment  trcHc  fix-pciiny  ftam(^y 
fl#  if  wi»b  Mr.  Widiir^  the  clerk  of  the  comifldn  bails; 
It  die  King's  bench  ofBce,  pay  is,.  2d.  in  term  time^ 
iMJ  I  /.  6i»  in  vacftttdn^  and  to  be  filed  tie  term  tie  writ 
itntunmik, 

^^  It  is  ordered  that  all  clerks  arid  attomies  for  the 
^^  jMttttS^  upon  figoing  of  judgment  by  d^iatiit  or  ^ 
*<  Jwn  h^npifuttus^  fliall  pay  to  the  fecondary  of  this  court 
**  I/,  Sd,  iw  tbe^ common  bail,  unlefs  it  was  before 
'<  fikniy  an(t  the  fMd  is.  6d,  (hall  be  allowed  the  plam-^ 
'Mff  iifhfeoofts.''    rnVi.  4»^.andAf.  ; 

Bot  in  ctift  the  d^xtdanc  does  not  file  it  in  eight  days  T^^^  ^^ 
aler-  tbe  rwurn^  of  the  writ,  the  plaintiff  may  do  it  forJ^^i^^^ 
lam,  oa  aCdavit  being  made*  of  the  fertice ;  in  fbch  cafe  it. 
tbtfe  wordfr  niluft  be  i^erted  on  the  bail'piece,  under  the 
aitonitty's  vaitttt  $  ^*  filed  acccrding  to  tie  fiatute*^    R.  Mi 
foGA7.  2. 

TAmai  Moore,  pkiq^tiff; 
firthe  BangVBenctr.  and 

LukeMarkin,  defendant. 

^  J6ik  WiSe  cterfe  xo  Reheri  Plover ^  of  the  Iniier  Tern-  Affidftvk  ©r  fcr.' 
/*p,  Lanikn,  gentleman,   ittomey  for  the-  above-named  ^»«c^^P«««f«* 
pUbCiff,  makech  oafk  and  fairh.  That  he  did  on^  the  4tb  ^*x  1 2) 
day  of  Noveml&r  iitftant,  perfonally  ferte  the  above  de-  ^  '^ 

fiendttRt  with  a  true  copy  of  a  brit  of  Middkfex  a ;  wWch  «  if^i*^  ^^ 
apfeftrs  to  this  deponent  to  be  regularly  ifluied  out  of  this^'''^^'* 
honourable  court,  and  returnable  on  Saturday  nest  after 
thr  morrow  of  MSeufs^  utadei^  which  iaid  copy  was  writ- 
ten, znEngUJb  notice  to  the  iaid  defendant,  of  the  iff- 
teot  of  foch  fervios,  porfoaAt  to  tb^  ftatute  in  that  cafe 
miuie  and  provided. 

Tim  affidavit  may  be  fwom  before  a  judge  of  the 
coart,  or  commiiBoner  auchorifed,  or  the  clerk  of  the 
comnoii  baib.  Stat.  5  G.  2.  r.  27.  In  t^wn,  it  is  mod- 
ly  fwom '  befere  tie  clerk  of  tie  commoniaiis,  or  his  deputy 
hwfuHy  authorifed. 

In  'Sbkat  Cafes  common  Bail  will  be  ordered* 

If  the  affidavit  of  the  plaintiff  be  defeSive,  /.  ^.  fwestf- 
ing  that  the  debt'  is  due  (as  appear*  by  the  bond)tf ;  aa  «  Str.  iis7* 
ippeafi  by  the  teftator's  books  3 ;  to  the  penalty,  infiead  ^ib.  i«i»» 

H2  of  , 


/  ^  Barr.  1690. 
t  Str.  1*09. 


h  3  B«rr.  736. 

;  Str.  rai3. 
k  lb,  1170. 
I  Str*  1039. 

m  lb.  975. 


n  Str.  10^.7. 


In  what  Carejs  (tTommofti  ^atl. 

of  (h^  principal  and  intcreft  due  on  bond  r ;  or  joining  m 
one  ftampi  debt,  and  affumpftit  d\  taking  out  a  writ  where 
common  bail:  has  been  orpered  Upon  a  former  one,  be- 
fore the  cofts  taxed  aild  paid,  upon  a  rule  to  difcomlnucr; 
holding  to  bail  one  who  was  formerly  arrelled  and  fupcr fed* 
cd,  though  he  gav^  a  note  for  l6l,f\  for  cofts  on  a  non- 
fuit  upon  a  recovery  in  a  foreign.court  for  malicious  pro* 
fecution,  where  the  affidavit  only  faid  •*  due  upon  a  judg- 
ment or  decre^^ ;"  upon  a  promifeto  pay  after  a  coromif- 
fion  ifluedy  and  certificate  figaed  h ;  upon  a  promife  to 
pay  two  guineas  per  month  after  taking  the  benefit  of  an 
Infohreilt  debtofs  ad,  though  part  adually  paid  1 ;  on  an 
old  affidavit  of  a  debt  due  fwprn  fome  time  back  i ;  on  a 
judgment  after  defendant  hiath  been  *  fuperfeded  / ;  or  ou 
a.fecond  judgment' ;  or  where  the  origii^al  debt  does  not 
amount  to'  an  irreft,  without  the  addition  of  coflsm ;  or 
where  the  defendant  is  held  toteiilon  the  judgment  (where 
bail  h'a^  beeitgi^en  in  tbe  original  adion),  or  that  defen- 
dant b  indebted  to  him  in  200/.  on  prbmifes.  DmigL  Rep, 
450.  The  court  eanofder  common  bail,  although  defen- 
dant hath  put  in  fpecial  bail;  if  the  cafe  requires  it  n  |  atfo 
if  there  be  not  feperate  affidavits  file'd  where  there  arc- 
more  di^endai^  tlian  oiie,  andthecKufe  ol^  adbn  be  not 
jobt.    Dwgh  Afp.  207. 

Filing  coi^moA  bail  Voluntarily^  invalid,  unlefs  writ  a 
is  fued  out  lA  fourteen  days  after  fuch  appearance.  Trm. 
4.  H^.  y  Af  . 

If  baron  and  fenie  are  fued,  the  baron  muf>  appear  for 
himfelf  and  wife.    Str,  693. 

If  an  attorney  undertakes  to  appear  in  writing,  the  court 
will  order  him  fo  to  do,  orindefauh  grant  an  attachment. 

Cdmmoil  bail  will  be  ordered  upon  an  adion  brought 
on  a  judgment  of  non-fuit.     ^  Burr.  2660. 

'*  If  a  writ  be  ferved  on  the  defendant  by  a  wrong 
^*  name,  he  niay  be  declared  agalnfl  by  his  right  name ; 
^'  therefore  if  you  are  aware  of  thatmiftakei  flay  ttll  be 
^*  appears  before  you  file  the  declaration  v  Common  bill 
^'  nliufl  Be  filed  where  you  enter  up  judgment  on  a  war* 
"  rant  of  attorney,  on  pain  of  10/.  to  the  box,"     HiJ,  t 
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DeclmvhM 


Declaratm. 

FO  R  preventing  unneccffary  length  of  decorations,  Coveatnt. 
*'  It  is  ordered^  that  in  adions  of  covenant,  the  de- 
**  ciaration  is  nol  to  repeat  mpre  of  the  deed  than  is  ne- 
''  ceQary  for  the  aifignmeat  qf  the  breach,  and  not  to 
f'  repeat  the  covenant  in  the  concluiion. 

**  In  adions  of  flander  long  pr^anibles  be  forborn,  Slander. 
'*  and  no  inore  inducement  than  what  is  *  npceffary  for  /*  •  r  ^^ 
**  the  maintenance  of  the  adion ;  but  when  it  requires  ^  ^^ 

ff  a  fpecial  inducement,  or  colloquium. 

**  That  in  adions  upon  general  ftatutes,  the  deqlara-  Oa  Stttmet. 
f '  tion  not  to  repeat  (he  (lati|te,  but  to  conclude  againd 
^'  the  fprm  of  the  .ftatute  in  fuch  cafe  made  and  provi. 
**  ded ;  as  in  cafe  of  debt  npon  the  Stat,  z  Ed.  6.  for  ^ 

f'  tithes,  and  3?  ft  8.  for  maintenance.      21  Jac.  of 
'f  monopolies. 

"  That  in  ^dions  of  debt  upon  a  judgment  had  in  ^^  «o  juJg- 
f *  the  courts  at  Wefimnfiery  to  recjte  only  the  judgment ;  ™*°'* 
*<  bui  if  a  judgment  ha4  by  or  againft  an  executor  or 
*'  adminiftr^tor,.  then  the  adion  of  debt  upon  that  judg- 
\*  ment,  to  repeat  the  declaration  and  judgm-jQt."  R.  M. 

1634./  ?3- 

When  the  declaration  is  drawn,  ingrofs  it  on  a  treble  Deciiration, 
penny  ilampt  paper ;  charge  on  the  back  thereof  \d.  per^^  prepared. 
ibeet,  (feventy-t wo  words)  and  duty  3  i  )&«■  (heet,  ^ar- j?  V^^J'^^^^" 
rant  4  d.  anc}  if  the  pl^intiflPs  attorney  files  coipmon  bail,  7%  words  to  a 
according  to  the  llatute,  he  charges  7  A  2  J.  more.  ^^^ 

When  the  declaration  is  prepared,  smd /peciaj  or  comr  ^^^  deciarati- 
mon  bail  filed,  the  plaintiff's  attorney  (hall  deliver  the  de-  e3**it^wra;^ 
flaration  to  the  attorney  for  the  d^fend^nt,  who  (hall  pay  or  fpecial  i)ail   ' 
for  the  fa/ne,^  according  to  the  ufual  rate ;  bm  if  the  at-  ^  fi^**!- 
tomey  for  the  defendant,  or  his  clerk  in  his  abfence,  re- 
fill^ tp  pay  for  fuch  copy,  or  if  it  (hall  happen  that  the 
Wbode  q(  the  d^fipndaiu's  attornc^y  be  unknown  to  the 
plaintiff's  attorney,  then  it  (ball  be  lawful  tp  leave  fuch 
icopy  with  the  officer  of  this  court  appointed  for  afEling 
declarations ;  and  notice  thereof  (hall,  without  delay,  be 
riven  to  fuch  defendant  or  his  attorney  ;  and  fuch  decla- 
i^atioD  (hall  be  held  well  delivered  from  the  time  of  fuc|^ 
iiotice  only.    /?.  Trin.  %  Ceo^  2. 

r  93         »^M 
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^eclatatton 

How  to  deliver  fyfen  tie  plaintiff  filu  c9mmm  bmU  ^  tntfrs  the  Jifeni- 
'^T'^l^^Sr.^'^  ^PP^arance,  according  ^o  >Ph  >fk$vie :  In  all  caufei 
For  defcndtnt  whcTC  a  copy  of  I  DC  proccfs  of  this  coiiFt  15  ferved  upon 
according  loibe^ny  defendant  or  dcfcndsjnts,  and  an  appearance  ts  enter- 
"^^*'  ed,  or  common  bail  'filed  for  fuch  defendxint  or  defend- 

ants, by  the  plaintiff *s  ♦  attorney,  purfuant  to  the  tS, 
the  plaintiflF's  attorney,  inftichcafc,  fhall  leave  a  copy 
of  the  declaration  in  the  office  with  the  proper  ofKccr 
appointed  for  that  purpofe.  and  liktwile  give  notice  there* 
;,  bt  to  the  defendant  or  defendants,  by  delivering  an  £n^- 

Ufi)  notice,  written  in  fecretary  hand,  to  fnch  d^fend^-- 
of  defendantS|  or  by  leaving  the  fame  at  the  laft  or  m 
ufual  place  of  abode  of  fuch  defendant  or  defendant  , 
in  which  notice  (hall  be  likewife  expreffed  the  nature  1 1 
the  adion,  and  at  whofe  fuit  profecutedj  and  the  lime  h* 
•  jnited  by  the  rules  of  this  court,  for  fuch  defendant  or  de- 

fendants to  plead  to  fuch  adion ;  aod  that  in  cafe  fuch  de. 
.  «  jfendant  or  defendants  do  not  plead  to  fuch  deckration  by 

fuch  limited  time,  fo  to  be  expreffed  in  fuch  notice,  judg- 
ment win  be  entered  againft  fuch  defendant  or  defendami 
by  defiault.     And  from  the  time  of  giving  fuch  notice  11 
aforefaid,  fuch  declaration  (hall  be  deenfied  well  delivered 
l^tm^m*7  be-  *o  f"*  defendant  or  defendants,  and  not  otherwife.   And  it 
iigncd,  and  no- cafc fuch  defendant  or  defendants  (after  fuch  notice  given] 
^iccofexccnting  Jq  ^qj  ^t%A.  by  the  tjmc  the  rules  for  pleading  are  out, 
tpT^^'^!^  ^*"    the  plaintiff  in  fqch  cafe  ipay  fign  his  judgment,  wtthdten 
any  other  or  further  calling  for  a  plea,  and  thereon  gir« 
notrcci  of  executing  his  writ  of  enquiry,  either  by  delivef- 
^  ing^  a  notice  in  writing  to  fuch  defendant  or  defendants, 

or  by  leaving  the  fame  at  the  laff  or  mofi  ufua!  place  o 
>        '  abode  of  fuch  defi^ndant  or  defendants ^  which  fh^l}  be  1 

fufficient  notice  to  fuch  defendant  or  defendants  of  ih^ 
time  of  executing  fuch  writ  of  inquiry.  R.  T,  1  G/d.  2. 
Of  tjcliv^ring  Upon  all  procefe  to  be  iflued  out  of  this  court,  retur 
^eclaritions  «/f  nable,  bcforc  thc  laft  return  of  any  term,  where  no  affi 
^raSdUuT.  davit  fliall  be  made  and  ^^d  of  the  ciufe  of  aaioi 
led,  upon  prb*  purfuant  to  the  ad  of  parliament  for  preventing  yexatioq 
btLeT"laft*  *"^^^^'  the  plaintiff  may  file  or  deliver  the  declaratioii  J 
tetarn.  *^^  c/^>  ^t  thc  return  of  fuch  proccfs,  with  noricc  u 

plead  in  eight  4^ySf   after  thc  filing  or  delivery  thereof 
■»  and  if  the  .defendant  doth  not  file  common  bail,   an^ 

I>Iead  within  the  faid  eight  days  j  the  plaintifi^  haying  fUei 
;'  commoi 
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jcommon  ^  bail  for  fuch  defendant  according  to  the  faid /^i^    T.iZ\ 
ad,  may  iign  judgment  for  want  of  a  plea,  provided \    '    ^/ 
•Ihat  fuch  decfaration  be  deKvered  or  fled,  and  notice 
thereof  given  yiwr  days  exchtfive,  before  the  endc^fueh  t^rm^ 
.and  a  rde  to  plead  be  duly  entered.    Rule  Jrhuty  term^ 
22  Geo.  3. 

Upon  proceis  to  be  ifTued  and  made  returnable  asafere-  of  deliveriiif 
faidy  where  an  affidavit  (hall  be  made  and  filed  of  the  decUrttion  de 
caufc  of  affion,  purfuant  to  the  faid  ad,  the  declaration  ^Hf^viT t" ' 
may  be  filed  or  delivered  de  bene  effe  at  the  return  of  fuch  filed. 
procefs,  with  notice  to  plead  in  four  days  after  fuch  filing 
or  delivery,  if  th$  aSion  t)e  laid  in  Lmim  or  MiddlefeXy 
•and  the  defendant  live  witKn  ao  mUt  of  London,  and  in 
mght  days  if  ihte  adion  Is  laid  in  any  other  county,  or  the 
defendant  lives  above  20  miles  from  LmdM ;  and  if  the 
defendant  puts  in  bail,  and  doth  not  plead  within  fuch 
times  as  are  refpediv^ly  before  mentioned,  judgment  may 
be  figned ;  provided  that  fuch  declaration  be  delivered  or 
filed,  and  notice  thereof  given, /^tff*  <£7jr/  exckfheiy  before 
tie  end  rf  fwk  t^rm^  and  a  rule  to  plead  be  duly  entered. 
Rule  Trinity  term,  22  Geo,  3. 

If  the  procefs  be  returnable  on  any  other  return  than  Whtndefendtrit 
the  firfi^  feeoml,  or  4Jiird  return  of  any  term,  defendant  is  '^J^^^^^  "* 
intitled  to  an  iihparkmce,  and  in  fuch  cafe,  the  notice  muft 
be  for  defendant  to  plead  yM\\n  tht  firft  four  dtiys  of  the 
next  term.  .       ^ 

A  general  ruUfor  fettling  and  declaring  the  pra^ice  of  this  Declaring  by  th« 
«wr/  touckmg  declaring  iy  4he  bye,  in  cafes  nsihere  fhepbin-  ^T** 
/jlf,  m  any  uHm  orfmt,  hath  filed  or  fball  file  common  ball  ^ 

fir  the  defend'jnt,  purfuartt  to  the  late  afl  of  parliament.  For 
preventing  frivolous  and  vexatious  arrefis:  **  :It  is  ordered 
**  that  in  all  fuch  cafes  the  plaintiff  in  fuch  adion  or  fuit, 
**  wherein  common  bail  hath  been  or  ihalt  be  fo  filed  as 
•'  aforefeid,  may  dpliycr  a  declaration  by  the  bye  againft 
**  fuch  ddiendant,  \n  like  manner  as  -might  have  been 
"  done  by  rhe  antient  courfe  of  this  court.  But  that  no 
''  other  perfon  except  fuch  ptaintiflF  is  orfhall  be  capable 
**  of  ddivering  a  declaration  ♦  by  the  bye  againft  any  /^  \ 

'*  defendant,  by  reafon  of  common  batllieing  fo  filed  by  V    ^  '  7/ 
♦'  any  plaimiBF  as  aforefaid.'^    R.  Af.  10  Geo,  2. 

But  It  fpecial  or  common  bail  be  fiM  hy  himfelf,  any  |f  ^    -^i  ^^ 
perfon  may  deHver  or  file  a  declaration  againft  him  by  the  commoa  btii 

*      H4       •  bye  *»«  fi|«d  by  d€-. 


®eli^rp  of  declaration* 

*^^^t,  tay     bye,  At  any  time  >vithin  the  fiiroc  term  wherein  the  pr<: 

t^^e  a^-nli^"  <^^*  againft  the  defendant  is  returnable,  Jrd^la  curia  ;  ax 

fcim  by  the  bye.  the  praftice  hath  heen,  that  the  plaintiff.  ^\  whole  (uit  i\ 

procefs  is,  pight  declare  agaiild  the  defciiLbnt  in  as  mai 

aSions  as  he  ihjnks  fit,  before  the  end  of  tie  tuxt  ten 

after  the  return  of  the  procefu     Ibid, 

Sulyiirdy,  f/f>mV— This  was  fuit  a  by  bill,  againflH^ar-n 
'  jjy  two  peifons  named  Sulyard^  JJarris  was  fervcd  with 
common  procefs,  not  requiring  bail,  he  appeared  at  tl 
return  of  the  procefs,  and  filed  f:ommon  bail  The  ne 
iday^  Edward  Sulyard  alone,  one  of  the  two  plainrifT 
withoiit  his  comp^^nion,  delivered  a  cJecUration  by  ti 
\}ye  againft  the  defi^ndiant  and  the  d^fend^nt  obtained  Xl 
Juftice  Ttf^^s  order  to  (jay  proceedings,  an4  upon  raotit 
to  fet  afidc  the  order,  the  hile  was  made  abfolute.  Tl 
pra&ice  is  *^  That  where  the  proceeding  is  by  biU^  if 
f*  defendant  />  in  courts  either  by  being  in  oBual  cufiody  of  i 
^*  marfiaiy  or  by  a  voluntary  appearance  at  any  piaituiff' s  fu 
Y  ony  other  plmntiff  is  at  liberty  to  deliver  a  dec  far  at  im  by  I 
**  bye  ijigain/}  him^  within  the  fame  term  ivhermi  t.^e  un 
**  was  returnable**  4  Bur^  IJ181. 
W|iit  !•  E  wti-  The  delivery  of  a  <ieclaration  before  fpeqial  bail  'a 
^"  of  M.'       in,  is  ji  waivejfkof  the  bail ;  and-if  before  bail  bejun 

it  is  art  acceptance  of  them,  unle(s  delivered  de  bene  ejfe, 
Whitdifchtrget  If  ^n  originalbe  fucd  out  in  One  county,  and  ibe  decl 
hiUi  ration  laid  in  another,  though  it  be  jgood  againil  the  d 

fendapt,  y^t  t)ie  bail  31*9  difcharged,  and  not  llabie  to 
r  f^'f^'  otherwife  if  by  hill.     3  Lev,  a35,  245, 

Within  wM         The  plaintiff  muft  declare  before  the  end  of  the  lei 
jime  todedare.  ^^^^  ^f^^^  jj^^  return^ of  theprocefs,  orthe  defendant  m 

(*I  1 8^  %"  *  ^¥"if^^(9  without  ♦  entering  any  n^lc  to  declare,  a 
^  <  the  defendant  (hall  have  cofts  tate^  as  ufua!,  1 3  Car,  1. 

2,f  5.  aud  there  is  no  rule  to  declare. to  be  given  in  tl 
court,  either  by  biJl  or  original,  yije  title  Nmpros.  E 
plaintifl^/  may  get  a  fide- bar  rule  from  the  clerk  of  l 
Tules  the  la(l  day  of  the  term,  for  time  to  declare  till  t! 
firft  day  of  t^ie  next  term,  for  which  pay  4/.  ferve  defc 
dant's  attorney  witba  copy,  or  fticlc  a  copy  up  in  the  offi 
if  he  does  npt  appear :  /Vnd  he  may  have  as  many  rules 
he  likes  from  ter^  to  term,  but  there  rouil  be  two  in  i 
term,  viz.  one  from  the  firft  day  of  the  term  to  the  h 
day,  and  the  other  from  the  laft  day  to  the  firft  day 
Uie  next  term.  '  But  thp  ^.^fehdant  may,   if  he  thin 

;;l    .....  .  •      ..    '"  >  prop* 


proper,  move  the  court,  that  the  plaintiffinay  declare  either 
the  la(l  d|ay  or  the  firft  day  of  the  next  term  peremptori- 
ly ;  give  couofel-it^rudiom^  an  aJt^rief  for  that  purpofe, 
with  lot.  ^.  annexing  the  laft  rule  to  declare  thereto ; 
draw  up  raie  a^  the  clerk  of  the  rules,  ferve  copy  thereof  ' 
on  plaintifPs  attorney.  N.  J?.  The  njle  is  pereioptory  in 
the  fird  inftance* 

Join  Demif  plaintiff. 
In  the  King's  Bench.  and 

kichard  Fenny  defendant.  Notice  of  de- 
Take  notice  that  a  declaration  was  this  diy  filed  with  J™*h?r«  A^ 
(he  clerk  of  the  declarations  ip  the  King's  Bench  ofSce  in  a^iHonit  btU- 
|he  Imer  Temple^  London,  condttiooally  (until  fpecial  bail  is  *^!'' 
put  m  and  perfeded)»   as  of  this  prefent  Trinity  term, 
againft  you,  at  the  fuit  of  the  above-named  plaintiff,  in 
an  adion  pf  .(refpafs  on  the  cafe  on  feveral  promlfes,  to 
the  plaintiff's  damage  of  20/.  and  unteis  you  plead  thereto  If  !«  the  coqa- 
In  four  days  from  the  date  hereof,  judgrnent  will  be  figned  ^ryeigkt  ^T** 
againft  you  by  default.    iDated  this  ixth  dayof.Jtfrt^, 


1784- 


Your's,  yr. 
R,  S,  attorney  for  plaintiff. 


To  Mr.  Richard  Fenn,  the 

above-named  defendant. 

A  B.  plaintiff, 
¥  In  the  King's  Bench.  and  (^TTCi^ 

p.  Z>.  defendant.       ^    **y/ 

Take  notice  that  a  declaration  was  this  day  filed  with  The  like  apon- 
the  clerk  of  the  declarations,  in  the  King's  Bench  office,  wmmooproccft, 
in  the  Inntr  Temple f  London,  conditionally  (until  common 
bail  is  filed),  as  of  this  prefent  Trinity  term,  againft  you^, 
at  the  fuit  of  the  above-named  plaintiff,  in  an  a3ion  of 
trefpa&on  the  cafe  on  feveral  promifes,  to  the  plaintiff's 
damage  of  10/.  and  unlefs  you  appear  and  plead  thereto 
in  eight  days  from  the  date  hereof,  judgment  will  be  fign->' 
ed  againfi  you  by  defeiult.    Dated  this  i  ith  day  of  June    ' 

1784. 

Youi's,  i^c,  R.  S.  attorney  (or  plaintiff. 
To  Mr.  C  DJ  the  above  defendant. 

AB.  plaintiff, 
(n  tb^  I^iqg'.s  B^nch.  arid 

C. /X  defendant. 

Take 


The  like  upon  Takcuoticc,  th«t  a  fkcfartlioii  wis  this  day  filed  w'xt 
l7.^LTeX*i\^^^  derkof  the  dedwahons, '  in  the -King's  B^nch  oflSci 
or  appeal anct:  u  in  tht  Jnmr  Temple ^  Ltfidoity  zi  '<f  4t'is  prefent  Trhai 
fiieii  according  j^^^,     figamft  vou.   At  thc    felt   bf   fhc    abovc^naiiw 

to  the  ftatute,       .    •I-^    •  a,-  .t  L_^    r  *i.  r  r 

pamtiv^  in  an  aaion  dt  trelpals  on  the  cafe  on  feven 

promtfesy  lo  the  plaintiff V  damage  of  fo/.  and  unlefs  yo 

ir  in  the  country  plead  thereto  in  foar  days  from  the  date  hereof,  judjmei 

eight  days.        ^ij|  t>e  6s;ncd4gainft  you  by  default.     Dated  this  19c 

DaLyoiJutie,  1784.  Your's,  t#f. 

•  y.S,  attorney  for  plaintii 

To  Mr.  C  B.  the  above  defendant. 

This  notice  will  do  where  bail  is  perfeQcd :  or  by  rt 
bye,  only  fay  *'  filed  by  tie  byeP 
% 

Of  laying  the  I)ay  pi  Declaratmn. 

Day  19  decUra-      In  all  a£kions  upon  the  cafe,  trefpafs,  aflauit,  batter 

tion.  \^c,  you  are  not  obliged  to  lay  the  certain  day  in  yol 

declaration,  but  may  lay  it  any  time  after  the  caufe  < 

^*j2o^    aSion  accrued;  and  before  the  *  writ  ilTued  would  I 

^  ^    better,  (thoqgh  I  believe  at  this  day  that  it  is  not  m: 

terial),  but  if  the  ciiufe  of  aSion  arifes  within  the  icm 

of  which  the  declaration  is,  then  donotmake  it  as  of  tl 

term  generally,  but  make  a  fpecial  day  aher  the  caufe  < 

aftion  accrued,  as,  "  MW^jifneat  after  15  days  '*  fro: 

"  the  day  of  Saint  H/7/flry,  in  IBHary  term,  in  ihe  23 

"  year  of  the  reign  of  king  Geo,  3.'*  infiead  of  '*  WBm 

"  tern)  generally?'    Str.  80^. 

If  the  plaintiff"  declares  on  a  note,  the  day  h  materu 
and  an  effential  part  of  the  agreement  from  which  } 
cannot  vary,  fp  on  a  bond  or  other  writing;  but  in  tl 
cafe  of  a  common  off'umpfu^  the  day  is  alledged  only  f< 
form,  and  therefore  the  defendant  cannot  canfinc  \\ 

ElaintifF  to  the  day  alledged  in  the  deJaration^    ik 
tr.  21.  Vide  Co.  I///.  283.  Plow.  Com.  24.  a. 

Declarations. 

The    FORM    of. 
hJciitntut         J  ONDQN  (fs.)  A.  B.  complains  of  C  D,  being  in  tl 
ZVk^fnVu-     ^  cuftody  ot  the  marfhal  of  the  Marfbaifia,  of  our  loi 
i)our  and  mate-  the  ROW  king,  bcfofc  the  king  himfelf,  of  a  plea  of  rrc 

I  i alt  found.       •  .     .   .  •     '       "     .  pj 


l^clavattsttjGt  in  CaCe. 

-paft  fm  the  cafe.  For  tiet  vthreas^  the  faid  C.  D.  on  the 
ift  diy  cUNnfemier,  in  thie  year  of  oiirLord  T783,  to 
wit^  11  Lmdm  sfinvfiiMI,  10  the  paiifli  of  St.  M^ry  le  Bow^ 
in  the  ward  of  Oir^»  wat  indebted  to  the  faid  4.  B.  in 
^entj  pounds,  of  lawful  money  of  Grttft  Britain^  for  the 
work  and  labour,  care  and  dili^^ence  of  the  faid  A.  B.  by 
him  the  faid  J.B.  beforp  that  time  done,  performed,  and 
beftowcd,  in  and  about  the  bufineft  of  the  faid  C  D.  and 
fcc  the  faid  CD.  and  at>is  ijpecial  inftance  and  requeft 
-and  for  divei%  materiak,  and  other  neceflfary  things,  found, 
(provided,  ufed,  and  applied,  tin  and  about  that  work,  at 
Im- like > requeft,  and'being  fp  indebted,  be  the  bid  C.  Z^. 
rin  •  conftderatipn  thereof,  afterwar^b,  to  'wit,  on  ^^^  f*fOT\ 
^«ne  day  and  year,  at  London  aforefaid,  in  the  parifli  and  \  *  *  */ 
'Ward  arorelaid,  undertook,  and  then  and  there  faithfully 
i|>rofntled  the  faid  A.  B.  to  pay  him  the  faid  fum  oi  money, . 
^ken  hefhoold  be  thereto  ai^ecwards  requefted. 

jSnimhirfMs^  afterwards,  to  wit,  on  the  fame  day  ^xAgi^awttmmrmit 
,jemr  aforefaid,  at  London  aforefaid,  in  the  pariih  and  ward  thereon. 
«fbre(aid,  inconfideration  that  the  faid  A.  B.  at  the  like 
-fequcft  of  the  faid  C  D.  had  before  that  time  done,  pcr^ 
tfbrmedi  and  beftowed,  other  his  work  and  labour,  care 
mnd  diligence,  in  and  about  other  the  bufinefs  of  the  faid 
C.  D.  and  for  the  faid  C.  D.  and  had  before  that  time,  at 
rbia  like  requeft,  fotmd  and  provided,  ufed,  and  applied, 
divers  other  materials,  and  other  neceOary  things,  in  and 
^boQt  that  work,  he  the  laid  C.  D.  then  and  there  under- 
took, and  faithfully  promifed  the  faid  if.  B.  to  pay  him  fo 
fiMich  money,  as  he  therefore  reafonably  deferred  to  have; 
and  the  faid  A.  £.  avers,  that  he  therefore  reafonably  de-> 
fenred  to  have  of  the  faid  C.  D.  other  20  L  of  like  lawful 
flnoney,  to  wit,  at  London  aforefaid,  ifc,  whereof  the  faid 
C.   D.  afterwards,  to  wit,  on  the  fame  day  and  year 
atforefaid,  there  had  notice.    And  whmas  the  faid  C.  D,  hiMitatut 
^erwards,  to  wit,  on  the  fame  day  and  year  aforefaid,  "-^'^-^^1°^ 
^t  Londm  aforefaid,  in,  (^r.  was  indebted  to  the  faid  A.  B.  ^^r  ^atrli^. 
fn  other  20/.  of  like  lawful  money,  for  other  his  work  and 
|«botir,  care  and  diligence,  in  and  about  other  the  bufinefs 
of  fhc  faid  C.  D.  and  for  the  faid  C.  D.  at  his  fpecial  in- 
ihutcc  and  requeft,  and  bfing  fo  indebted,  he  the  faid 
^.  D.  in  confideration  thereof,  afterwards,  to  wit^  on  the 

fame 


WT- 


(*I22) 


fame  day  and  year,  at  London  afore faid,  tii»  &c,  i 
took,  and  then  and  there  faith&lly  promired  tbt 
J,  B.to  pay  him  the  faid  lad  meniioned  ftim  of  m 

$luantMm  meruit  when  he  (hould  be  thereto  afterwards  requeued. 

thereon.  whereas  afterwards,  to  wit,  on  .the  fame  day  and 

at  LW^  aforefaid,  in,  6fr."inGO«fideratioii  thattV 
J.  B  at  the  like  requdt  of  the  faid  C.  D.  had  bctci 
time  dpne,  performed,  and  *  beftowedj  other  hb 
and  labour,  care  and  diligence,  in  and  about  oihi 
bufinefs  of  the  faid  C.  £!►  and  for  the  faid  C.  D.  h«  il 
p.  Z>.  then  and  there  undertppk,  and  faithfully  pre 
the  faid  Jl,  5.  to  pay  him  fo  much  money  as  he  the 
reafonably  deferved  to  have ;  and  the  faid  A,  B. 
that  he  tberefore  realbnably  deferved  to  have  of  i\ 
C.  p.  other  20 /.  of  like  lawful  money,  to  wit,  at , 
aforefaid,  in,  ifc,  whereof  the  faid  C,  D.  aften^ar 
wit,  on  the  fame  day  and  year  aforefay,  there  h 

Forioodt  fold  tice ;  And  whereat  thp  faid  Q,  D.  afterwards,  taw 

knd  delivered,    jj^^  f^^^  ^^y  ^j  y^^^  afprefaid,  at  Londtm  aforcfai 

(jfc,  was  ipdebted  to  the  faid  A  B.  in  other  20  i  c 
lawful  money,  for  divers  goods,  wares,  and  met 
dlzes,  by  the  faid  A,  B.  before  that  time  fold  and  deli 
to  the  faid  C.  D,  and  at  his  fpe^ial  InClance  and  rec 
^       and  b^ing  fo  indebted,  he  the  faid  C.  D.  m  confide 

fs^Mtmm  meruit  ihcTtoff  Wr.  .And  Whereas  afterwards,  10  wit,  01 
fame  day  and  year,  at  Z*om/«»  aforefaid,  in,  Hc/m 
deratiop  that  the  faid  4.  B.  at  the  like  rcqued  of  \h 
<?,  X>.  had,  before  that  trm^,  fold  and  delivered  t 
fajdC  P,  divers  other  goods,  wares,  and  meicham 
he  the  faid  C.  U.  then  and  there  iindertook,  and  fait 
promifed  the  faid  A,  B,  to  pay  him  fo  much  money 
therefore  reafonably  deferved  to  have  ;  and  the  laid 
avers^  that"  he  therefore  reafonably  deferved  to  hi 
the  faid  C.  Z>.  other  20/.  of  like  Uwfijl  money,  to  v^ 
Londcn'  aforefaid,  in,  ^c.  whereof  ihe  faid  C  A 
wards  to  wit,  on  the  famd  day  and  year  there  had  ^ 

Money  laid  out.  And  whereas  the  faid  C.  D.  afterwards,  tp  wit,  0 
fame  day  and  year,  t^t  London  aforefaid,  in,  t?V,  w 
debted  to  the  faid  A.  B.  in  other  20/.  of  like  lawft 
ney,  for  other  money  by  the  fatd  A.  B.  before  tli» 
^id  out,  expended,  and  paid  for  the  faid  C.  D,  and 
•■'■''":*:   ^  '•'■•■  -'  re 


pir 


vqueft,  tod  being  fo  indebtedi  he  the  faid  C.  D.  in  con- 

Sderation  thereof,  &f^.  And  whereas  the  faid  C.  D.  after*  Money  lent,  mi 

vwdSf  to  wit,  on  the  fanie  day  and  *  year,  at  London  (^j2^^ 

iferefaid^  in,  (Jc.  was  indebted  to  the  faid  J.  B.  in  other  ^       ^  J^ 

10/.  of  like  lawful  money,  for  money  by  the  faid  A.  £. 

lefore  that  time  lent  and  advanced  to  the  faid  C.  D.  and 

It  hia  fpecialinftance  andrequeft ;  «nd  bein^  fo  indebted, 

le  the  faid  C,  />.  in  confideftftion  thereof,  bfr.    if /<</ Money  had  uid 

nkereai  the  fafd  C.  JJ.  afterwards,  to  wit,  on  the  fame  received. 

by  and  year  afbrefaid,  at  London  aforefaid,-  in  the  parifh 

nd  ward  aforefaid,  was  indebted  to  the  fard  A.  B.  in 

Kfaer  aoA  of  like  lawful  money,  for  mon^y  by  the  faid 

#•  D.  before  that  tinie  had  amd  rec^iyed  to  the  Cife  of  the 

aid  A.  S.  and  being  fo  indebted,  he  the  fard  C.  D.  in 

xmiideration  thereof,  afterwards,  to  wit,  on  the  fame 

lay  and  year  aforefaid,  at,  i^c.  And  ivhereds  the  faid  Actouit  ilttcd.' 

I.  fi.  afterwards^  to  wit,  on  the  fmme  day  and  year  at 

LofttiWi  afi:>refaid,  in,  iic.  accounted  together  with  the 

Sud  C  D.  of  and  concerning  divers  other  fums  of  money,' 

lefore  that  time  due  and  owing  from  the  faidC.  D.  to  the 

4Sd  A,  B.  and  then  being  in  at  rear  and  unpaid,  and  uponr 

iiaC  ftccount,  the  faid  CD.  was  then  and  there  found  in 

frrear  to  (he  faid  A,  B,'\n  a  large  fum  of  money,  to  wit, 

H  the  fam  of  lo  /.  of  like  lawful  money,  and  being  fo 

jbnod  in  arrear  to  the  fiiid  A.  B,  he  the  faid  C.  Z>.  in  con- 

feeration  thereof  afterwards,  to  wit,  on  the  fame  day 

md  year  afoVefaid,  at  London  afbrefaid,^  in,  i^c.  under. 

o6k,  and  faithfully  promifed  th\B  faid  A.  B.  to  pay  him 

he  laft*mentioned  iiiin  of  money,  when  heihould  be 

liereto  afterwards  requefted.     Yet  the  faid  C  Z>.  not 

«g«rding  hb  aforefaid  feveral  promiffis  and  Ondertakings, 

b  by  him  made  in  this  behalf  as  aforefaid;  btit  contriving. 

Did  frauduleatly  intending,  craftily  and*  fubtilly  to  deceive 

md  defraud  the  faid  A.  B,  in  this  behalf/  hath  nor  yet 

Hid  the  faid  feveral  fums  of  moiiey,  <5r  any  part  thereof, 

p  the  faid  A.  B.  (although  fo  to  do  he  the  (aid  C.  D,  was 

tquefted  by  the  (aid  A,  B,  afterwards,  to  wit,  on  the 

ame  day  and  year  aforefaid,  and  often  afterwards,  to 

vit,  at  London  aforefaid,  in,  Oc)  bat  he  to  pay  the  fame 

lath  hitherto  wholly  refilled,  and  dill  refufea  ^  to  the  (^rnjti 


9»:latatiimis  in  €aft: 

faid  A.  B.  his  damage  of  ao /•  and  tharefort'life  bringi Ik: 
futt,  y«r. 

Join  Dae, 
Pledges  to  profecite  and 

Ricimrd  Rof: 

DecltrmtioQ  for  Middbffx,  7  A,  B.  cotoplatn^  of  C  0,  bc»  m  the 
workaodUboof         to  Wit.    C  coftody  of  the  maiibaly  of  tlie  JUb/bM^/^o, 

«il**^d  car.  <>f  ^  ^^^^  ^^  oo^  '^''"8>  befw«  the  ^utf  himfelfi  of  a 
riHcs  by  plain*  plea  of  tferpafs  OH  the  cafe^  Por  that  viksreof^  the  iaid 
tiff  »ad  bis  fer-  C.  2J.  Oil  the  ift  day  pf  November  ^  in  the  year  of  otfeLoid 
v»ata.  j.^g^^  j^  ^j^^  ^  iVeftnmfiiry  to  the  faid  codoly,  m 

indebted  to  the  tixA.A.  B.  in  20/.  of  iawfiiV  oioffey  of 
GreaS  Britain^  for  the  urork  and  labour,  care  and  diligence 
'  of  the  faid  A.  S.  by  him  the  find  A.  B.  (and  fats  fervaM% 
and  with  his  horfesy  carts,  imd  carriages)  before  that 
time,  done,  performed,  and  beftowed,  in  and  about  the 
bufuiefs  of  the  faid  C  D.  and  for  the  faid  C  A  and  at  his 
fpeeial  inftanc6  and  requeft,  and  being  fo  indebted,  he 
HuMMfrnmrmt  the  (aid  C.  D.  in  confidiratton  thereof,  tfc.  And  wiereat 
afterwards,  to  wit,  on  the  fame  day  and  year  at  i9Vjf. 
tmnficr  afo^efaid,  in  the  county  aforetaid,  in  confiderfttiMi 
that  the  faid  A.  S.  at  th^  like  req^eff  of  the  faid  C.  D.  hU 
before  that  time  (by  hhnfelf  and  his  fervants,  and  with  tit 
hories,  carts,  and  carriagesy,  done^  performed,  aod  be- 
ftowed,  other  his  work  and  labour,  care,  apd  JiHgencH 
in  and  aboot  other  the  bnfinef?  of  the  faid  C.  I>.  and  far 
the  faid  C  D.  be  the  faid  C.  D.  then  and  there  undertook« 
and  faithfuHy  promifed  the  faid  A.  JB.  ta  pay  him  fo  axoA 
money  as  he  therefore  reafonably  deferved  to  have^  aad 
the  faid  A.  B.  aversi  that  he  therefore  reafimaUr  de^ 
ferved  to  have  of  the  faid  d  D.  other  ab(.  of  like  fcawfid 
money,  to  wit;  at  IVeftmnftft  aforesaid,'  whereof  the 
faid  C  i>.  afterwards,  to  wit,  on  the  fame  day  awi  jtwc 
there  had  notice,  *'  add  two  counts  for  work  and  laboor- 
<'  generally,  and  money  laid  out/'  Yec  the  faid  C.  A 
not  regarding  his  aforefaid  feveral  proiteifes  and  vndcf^ 

(*\Qtt\  ^^i^ii^S^i  ^  by  him  made  in  this  behalf  as  aforefaid ;  *  btfl 
•^^  contriving,  and  fraudulently  intending,  crahily  and  fid^- 
tiUy,  to  deceive  and  defraud  the  faid  A,  B.  rn  this  refpe&» 
hath  not  yet  paid  the  faid  feVeral  fums  of  money,  or  any 
part  thereof  to  the  faid  A.  B,  (although  fo  to  do  the  faid 

C.  A 


«' 


bi  was  requefted  ty  the  faid  A;  B.  aftcrwardi,  to  wit,  on 
e  fame  day  and  year  aforefaidy  and.  often  afterwardis,  to  ' 
if,  at  Wtftmnjier  aforefaid ;  but  he  to  do  this,  hath 
therto  wholly  refiifed^  and  ftill  refufes,  to  the  faid  if.  B, 
\  damage  of  40  /.  and  therefore  he  brings  his  fuit,  l^c^ 

Pledges,  yr.  .      • 

mUefeXy ")    'fdhn  Denn^  comptains  of  Richard  Fmt,  being  DeclAr»tioi>  for 
to  wit.    )    in  the  cuftody,  Wr.  of  a  plea  of  trefpafs  on  l**^*";^  *^  ^^^^8" 
e  cafe,  Fw  that  whereat ^  the  faid  Richard^  on  the  6th  ^^' 
ly  of  O/fober,  in  the  year  of  our  Lord  1783,  to  wit,  at  ( 

''efinanfier^  in  the  faid  county,  was  indebted  to  the  faid 
^htij  in  100/.  of  lawful  money  of  Great  Britain,  for 
eat,  drink,  wafhing,  lod^ng,  afnd  othef  neceffary  things, 
'  the  faid  John  befdie  that  time  found  and  provided,  for 
\e  TAmtat  Fern,  the  infant  fon  of  the  faid  Rick^r^,  ^rid 
his  Special  inftance  and  requeft ;  arid  being  fd  indebted, 
J  the  faid  Rkhard^  in  confideration  (hereof',  ^c,  AhJ 
kreas  afterwards,  to  wit,  on  the  fame  day  nnd  year  at 
V/7«!nf/?^  aforefaid,  in  confideration  that  the  k\d  John^ 
the  like  fcqueft  of  the  faid  Richard/hid^  Hefpre  that 
nc,  found  and"  provided  for  the  faid  Th^maf  Feivt,  thi 
Emit  fon  of  the  faid  Richard,  other  meat,  drintk,  wafhing, 
dging,  amd  other  neceffary  things,  he  the  faid  i^/V&rJ'  ' 

en  and  there  undertook,  Wr.  add  a  count  for  money  taid 
It,  money  lent,  and  the  common  conclufion. 
Forthe  ufe  and  occupation  of  a  certain  meituaee  or  Dcsciaratioo  f©r 
nement,  and  100  acres  of  land,  with  the  appurtenances,  theirt'e  md  00 
tuate  and  being  in  Old^flreet,  in^  the  parifh  of  St.  Luke,  3^*^!^^ 
the  faid  county,  by  him  the  faid  F,  and  at  his  requcll, 
id  by  the  permiffion  of  the  faid  Cfor-a  longtime,  to 
it,  for  the  fpace  of  half  a  year,  then  elapfed,  had,  held, 
ed,  occupied,  *  poffeflTed,  and  enjoyed,  and  being  fo   r*l2  6) 
defoted,  £!f^.     Aftd  whereas  ^h^v-wzrAsj  to  wit.  On  \\\^  s^uanumfntrma. 
Hie  tJay  and  year  aforefaid,  at  ^'^.  aforefiid,  in  the  laid 
Hinty^  in  confideration  that  the  faid  C.  at  the  like  requeft 
r  the  faid  F.  had  before  that  time,  permitted  the  fald.F. 
►  have,  hold,  ufe,  occupy,  poflefs,  and  enjoy,  a  cer- 
m  other  meffuage  or  tenement,  and  100  other  acres  of  ^ 

ikI,  with  the  appt-rtenances,  fituatc  and  beinjj^  in,  fc^r. 
™d  that  the  faid  .F.  according  to  that  permiflSon,  had, 
eld,  ufed,  occupied,  pofTcffed,  and  enjoyed  the  fame 
«•  a  long  timc^,  to  wit,  for  the  fpace  of  half  a  year  then 

elapfed, 


^clarattwijf  m  Cafe 

clapfed,  he  ihe  feid  F.  then  and  there  undertook,  and 
faithfully  promifed  the  faid,  bfc.     And  the  faid  C,  averv 
yr.     Add  a  count  for  nioney   paid,  and  common   ccn- 
clufion.  -  . 
f^itft"'"*!  Ox/or Jjbire  (fs)  A.  S.   widow,   complains  of  J.   £. 

,  .  *utrix,fotg»Sii^^^^^»  exccutriit  of  the  laft  will  and  teftiinicnE  of  T,  E. 

fold  and  deliver-  deceafed,  being  in  the  cuftody  of  the  marfha!  of  the  Mar- 
ed  totcftitor.   Jbalfea  of  our  lord  the  now  king,  before  the  kinej  himfc 
of  a  plea  of  trefpafs  op  tde  cale;  For  thdt  wheretu   i 
faid  T.  £.  in  his  life-time,  to  wit,  on  the  firft  day 
December^   in   the  year  of  our  Lorii    17831  to   wit, 
*  ^  Witney,  in  the  faid  county,  was  indebied  to  the  hid  A. 

in  20/,  of  lawful  money  oi(sr fat  Britain^  for  diver*  good^ 

wares,  and  merchandi'Zes,  by  the  fard  A.  S.  Mo^t  ih*» 

^  time  fold  and  delivered  to  the  faid  T.  £,  in  his  iife-Ume, 

♦  -  and  ^  his  fpeci^l  inftance  and  requcft,  and  being  fo  in- 

4ebted,  he  the  faid  7.  £.  in  his  life-time,  in  confideration 

thereof,  i^c.     And  tukereas  afterwards,   tq   wir,  on  tl 

y  fame  day  and  year  aforefaid,  at  Witnry^  aforefaid,  tic. 

tonfideration  that  the  faid  A,  S.  at  the  fpt^cial  inftanee 
and  requeft  of  the  faid  T.  in  Jiis  life*  time,  had  before  that 
time  fold  add  delivered  to  the  faid  T.  in  his  life-tiaie, 
divers  oth^r  goocfs,  wares^  and  merchandizes,  he  the  fiid 
T.  in  his  I^ife-time;  th^n  and, there  undertook,  and  faith- 
fililly  promifed  the  faid  A,  S.  to  pay  her  fo  nnuch  money 
as  fjfte  tfierefore  reafonably  deferyed  to  havCj  and  the  faid 
A.  S.  avers,  that  (he  therefore  *  reafonably  deferved  10 
have  of  the  faid  T.  in  his  life-time,  other  20/.  of  like 
'  lawful  money,  to  wit,  at  fViiney  aforefaid,  in,  t!?^.  where- 

of  the  faid  T.  in  his  li^e-time^  ^c.  there  had  notice  :  Aid 
^  '  whereas  the  faid  T.  in  his  lifc^time,  afterwards,  to  wit, 

On  the  fame  day  and  year,  ^i  Witney  aforefaid,  in,  ^c. 
was  indebted  to  the  faid  A.  in  oth^r  20  /.  of  like  lawful 
money,  for  money  by  the  ^aid  A.  before  that  time  laid 
6ut,  expended,  and  paid  ("or  the  faid  T.  in  his  life-time, 
and  at  his  fpecial  ipilance  and  reque^l  \  and  bting  fo  in- 
debted, he  the  faid  T.  in  his  life.time,  in  confidff'ation 
CbncIuJoo.  therepf,  t^c.  Yet  the  fairfT.  in  hi^  iifc-tirae,  and  the 
faid  7.  £.  executrix  as  aforefaid,  fince  his  death,  not  re* 
I  garding  the  faid  feVeral  promifes  and  undertakings,  fo  bj 

I  the  faid  T.  in  his  life-time  made  in  this  behalf  as  afjre* 

I  *  *  faid,  but  cbhtriving,  and  fraudulently  intending,  crrfilir 

I  •  flDd 


i^tij) 


rgljull/,  to  deceive  and  defraud  the  (aid  A.S.  ih  tl^a. 
i&,  have  pot,  qor  hatU  leither  of  them  y^t  paid  the  ^ 
levxrai  fums  of  mc^ey,  or  any  pait  therepf  to  the 
f^.  S.  (although  fo  to  ,do  t^c  faij  "t.  injiis, jife^tim^ 
reqtiefted  by  the  fatd yf . «?.  find  the  faidjr.  £.  CX^BCIU 
IS  aforejaid,  iipcc  the  death  of  UiP  faidT*  afterward*^ 
il,,  on  the  firll  day  of  February,  in  the  year  of  qjir 
I  1 784,  and  often  afterwards,  tP  wilf  at  Witney  zhti-^ 
in,  tiff  J  But  the  faid  T.  Ei.  in  li^is  lifcntixne,  and, 
»id  J.  £.  ezecutn?c  asafocefaid,  (ipce  his  death^^hath 
tto  wholly  rehifed,  ^ndthefaid.J.£.  llil|^h^cfuf|Q, 
he  faid  J^,  S,  her  dacpaig^  of  307.  arn4  therefore  QslA 
^  her  fuitj  y^.  ^ ,       *^        ;,,  '      ' 

JoinDaei   - 
fledges  to  profecutft  ;    and 

,     ,.      v.^      .      Miciard  R90.    . 
i^/^if,  7      I>tfn/V/  M^gfiriy  ixttntOTroi,  t^  };ift.  w31  ft>«^  ««^<i««J«r 
wiL    j  and  teftament  ^f  TAomas  m^g^^  A^.^^(^ii»  Zd^l^^ 
ilalns  of  J-o^n  Diittm  bciqg  in  the  cuif^Q^y  ot  tbc.inar.- 
of  the  Marfjjjfed  of  our  lord  the  now  king,  before 
ing  himfetf,  cH  a  plea  of  ttefpafs  op  the  cafe :  For  ^         -^ 
AifiiTfat  the  faid  ♦  Jftfei,  -on  thp iirft  S2LYi9fJfir6ember,  L    5f  3  8/ 
!  year  of  our  Lord  l7l3V*o  wit/,  at  IVeJlminJler,  \n^. 
lid  county »  was  indebtfd  ^9  th€  ()ud  T^of^i^  Aibr^oip 
hfe-time,  in  100  /.  of  lawful  money  i^  Great  Britmn, 
tvers  goods,  wares,  ^d  metchandizes,  by  the  faid. 
§i  in  his  Ufe^tinnei  befpr^  tf^t  tltnt,  fold  and  deli-  ''f/ 

to  the  faid  JoAh  Dufton,'  snid  at  bis  Special  inftance. 
equeft  ;  aed  being  fo  /indebt^d^  hf  the  -faid  J*Sfi 
w,  in  confiderationiHer^offEj^r,     And  whereat  ^ktr^^^^Sluantnmmtnir 
\^  to  wit,  on,  ^'f.  ati  f^^*.  and  in-  coufideration  that 
:he  {K%i^homus  in  his 4ifeaiipe,  at  the  like  requeft  dt 
ltd  J<^hi  Dutim^  had-  before  that  time  foldapd  deli-' 
to  the  faid  J^^hn  Button,  divers  other  good^^  waFe*,* 
Dcrchapdiz^es,  he  the  £&id  ^^^  putfoa  undertook,/ 
lithfuUy  promii'ed  ih^i^xAThxmuUxti  hislife-tjme,  to 
ijm  fo  much  money  as  he  thfsrefore  re^fbnably  de- 
I  to  have  \  and  the  faid  Daniel,  executor  as  afore-, 
avers,  that  he  therefore  r<?afonablydeferved  to  have 
\  faid  JohnDuttof^^t  other  lOQ/.  of  like  bwful  nfionev, 
t,  at  ^Wejiminjfer  afgrefaid,  in„  Wr.  whereof,   w , 
i   count  for  money  laid  out:  Yet  the  laid  y^AiConclaCoo. 
I  ^Duttoh 


5 
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jMicn  not  regarding,  &r.  but  contrivtng,  &r.  to  decri 
and  defraod  the  faid  Thmuu  in  his  life-time^  and  the  i 
DfhitI,  executor  as  aferefaid,  fince  bis  death,  in  this  i 

-  fpt&f  hath  not  yet  paid  the  faid  reveraf  funis  of  mom 
or  any  part  thereof  to  the  faid  Th6mas  in  hts  tiie.tiine| 
to  the  (aid  Darnel^  executor  as  aforefaid,  ftnce  his  dei 
or  to  either  of  them  (aUhough  fo  to  do  the  faid  J 
Duttm  was  requefted  by  the  faid  THumai  m  his  iifeptt 
oftentimes,  and  by  the  (aid  Darnel  executor  aa  slbrrii 
fincc^  hts  death,  to  -wit,  on  the  7th  day  of  Dettmber^ 
the  year  afereiaid,  at  Wejhmnjier  aferefaid),  bat  h 
do  this  hath  hitherto  whoify  refefed,  and  ftili  refufei 
the  faid  Darnel^  executor  as  afbrefaid,  his  damage  of  91 
and  therefore  he  brings  his  fuit,  («fr. 

And  he  brinies  into  court  here  the  letters  teftameol 
^  of  the  faid  ^/kmas,  whereby  it  apjpeartf  to  the  a 
hcire,  that  the  faid  Dtmtel  is  the  executor  of  the  laft  ^ 
and  teftament  of  the  faid  7/imaf,  and  hath  the  adai 

'ftration  thereof,  ?^f,  * 

PIe<^,  eft 


p«rtiiaAniii^  .  t^ht,  (rsj,  Join  Dof,  tSmiwAMor  tf  M  wod 
itrtfdr'for  work- lar  the  goods,  chattels,  tnd  credits,  which  were  of  J 
onJerFrif/lf  deceafed,  complains  of  Jofefk  TtOa  bfl 
{^r.  For  that  'doherios  (fame  as  the  dechration  ibf 
executor,  only  calling  him  admimftraror) :  YettM 
Jofeph  not  regarding,  ^e.  but  contriving,  fSc.  in  riltt 
fpea  hath  not  yet  paid  the  faid  feveralfums  of  mrf 
or  any  part  thereof,  to  the  faid  Akxmidir  !»  bis  Kfe-dl 
or  to  th^  faid  Jokn  as  adminiftrator  as  aforefaid^  61066 
death,  or  to  either  of  them)  (to  which  faid  Jokt^  aJ 
aiftration  of  ail  and  Angular  the  goods^  chattels^  ( 
credits,  which  were  of  the  faid  AUtmikr  at  the  tifli 
hia  death,  were  byT*wfl#,  by  Divine  Providenee^ 
bHhopof  CM^/ur^,  primate  of  ail  Englmi^  and  ia« 
politan,  on  the  firftday  of  M^wwfcr,  in  the  year  oF 
Lord  1783,  to  wit,  ^t  London  abrefaid,  inj  fcfr,  mi 
form  of  law  grahted) ;  although  fo  to  do  the  faid  Jl 
t?as  requeued  by  the  faid  Alexander  in  his  Itfe-thne  4 
limes,  and  by  the  faid  Je^,  admtniftfmtor  as  afiod 
fince  bis  deathj  lojwif,  ofl4he  {iaid  firft  day  of  Mnd 


'      ^ttl&vatiotifi  in  €d(t. 

It  year  aforefaid,  to  wit,  at  Lowbiaforefaidf  iO)  CA*.  but 
:>  do  this  haih  hitherto  wholly  rcfufcd,  and  ftiU  refbres 
be  faid  Johtf  admbiftrator  as  aforefaidy  his  damage  ' 

X)  L  and  therefore  he  brings  his  fiut,  i^c. 
^  he  brings  into  couit  here  the  letters  of  adminifira-  J^lfirt  hk  hk 
)f  (he  faid  Akxmder,  which  fuffidently  prove  to  the  ^"^ 
here  the  granting  thereof  in  form  afbrdaid,  the  date 
eof  is  the  diy  and  year  aforelaid^  (fc  , 

Pledges,  &ff. 

rf ,     )      Richard  Prici,  and  David  Skeggf,  afligaees  Ditdamioii  » 
vit.   5  of  the  eft  ate  and  effeds  of  Luke  Kmwks,  a  jjjgj^^f  * 
upt^  according  to  the  forcc,^  form,  *  and  effed  of   ^n'^'      \ 
:veral  ftatutes  made  and  now  in  force  concerning^  |     IJ^^  ,^ 

upts,  complain  of  Jo/epA  Love  being,  bfc.    Par  that  •-  ^^ 

as  the  faid  Jofiph^  on  the  fifth  day  of  Deeemier^  In 
ear  of  oar  Lord  1783,  to  wit,  at  London  aforefaid^ 
parilh  of  St.  MaryJ^Bow,  in  the  ward  of  Cieap^  ^  [ 

idebted  to  the  faid  David  before  he  became  a  bank-  I 

in  %o  L  of  lawful  mone^  oiGreai  Britain^  for  divert 
p  wares^  and  merchandizes,  by  the  faid  Liih  before  i, 

:anrie  a  bankrupt  J  before  that  time  fold  and  delivered  •  ' 

faid  J^f^hy  and  at  his  fpecial  infiance  and  reqneft,  .  ^* 

ftng  fo  indebted,  he  the  .  faid  7o/i|;^A,  in  oonfidera-  — 

hereof,  CJr,  at,  y^  undertook  and  faithhiUy  pro-     ^  * .  -  <^ 

the  faid  iMke  before  he  became  a  bankrupt,  to  pay '  '^  ^.^^ 

e  faid  fum  of  money,  when  he  ihoutd  be  thereto  I 

irds  requefted :  And  whereas  afterwards,  to  wit,  00,     -- .. ,  ^  ^ 

^tSc,  In  confideration  that  the  faid  Ziii^,  before 
:ame  a  bankrupt,  had,  Idc.  When  you  come  to 
erment,  fay,  ^*  And  the  i%\'^  Jdchard  and  Davidp 
:iices  as  aforefaid,  aver,  that  th^  faid  Luke^  before 
»ecame  a  bankrupt,  therefore  reafonably  del#ved 

aVe,    y^."  ;;^ 

the  faid  J^fiph  not  rej^ding,  fie.  but  contriving,  CondiftM.  )h» 

[h  not  yet  paid  the  faid  feveral  fums  of  money,  or 
rt  thereof  10  the  faid  Luke^  before  he  became  a 
pt,  or  lo  the  faid  Richard  and  David  fince  he  be- 

bankrupt  (or  to  either  of  them),  although  fo  to  do 

yofepk  was  requciled  by  the  faid  Luke^  before  he 
I  a  bankrupt,  ottentimes,  and  Jby  the  faid  Richard 
pvV,  afTigoee^  as  aforefaid,  fm^e  be  became  bank-  ^ 

I  2  rupr, 
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/bpt,  to  wit,  on,  y*?.  at,  ^c.  but  he  to   do  this  1 

luTherto  wfiolty  rclufed,    afid  fWl   rcfules,  to  the 

,  ftkhard  PnV<f  and  /)^t7.v/j  affignees    a?   aforcTaid/  \ 

damage  of  lOoL  ind   therefore    tliey  brirg  their 

*  Pledges,  y 

ftecUi-ttion  dn  MiMepx^y   "JoAt'TJorcbi^ plains  of  ^tfm<f/  /?flf,  I 

^^^^^^         to  wit,    J  in  the  cuftody  of  the  marflial  of  *  the  J 

^9™    *  *Y  fi^lf^^  of  our  lord  the  now  king,  before  the  king  hiui 

V   ^3^1  ^^  '^^  ^u^htreas  the  ftiil  James ^  on  tlie  fft  day  of  J 

'  ^' ..  >  ,        in  the  ytaf  of  our  Loi5  1783,  to  \tfir,  at  Wejtmr^o 

•   the  county  aforefaUl,  made  his  certain  note  in  wri 

f/^  ^  *  -^  \   commonly  calltd  a  pfow^itTory  note,  his  own  pr6per 

tcing  thereto  fubftribed,  bearing  date  the  fame  daj 

vear  aforefaid,  and  then  and  there  delivered  the  faid 

to  the  faiJ  Johti'^  and  tliereby,  (\i  weefcs  after  ttie 

fbcrea,fj  prcmiied  to  pay  to'  theTaid  J^M^  by  the  1 

ofMr,  i)i7f  or  order  zoL  for  Value  received ;   by  n 

whereof,  and  by  (orce  of  the  ftaiute  in  fuch  cafe  i 

and  provided,  tTie  faid  yamn  became  liable  to  pay  x\ 

faid  JoAn  the  faid  fum  of  itioney  mentioned   m  ili< 

AotCj  according  to  the  tertor  and  cffea  of  the  faid  u 

ind  being  h  IblJ ey  Be  the  faid  famefp  in  coiifi^^r 

^    tlicreofi  afterwards,  to  wit,  on  the  fame  day  and 

ajforefaid,  at  Wejlmnjlcr  aforefaid,  imdert^oi,  and  i 

fully  promifed  the  faid  J^^3  to  pay  hini  the  faid  fu 

/  money  mcotioned  in  the  faid  note,  according  to  the  1 

and  dfTed  of  tde  faid  note.     And  lA^Sprfin  ih^  faid  jC 

aftprivards,  to  wit,  on  tho  igth  day  of  Jwwi,  m  the 

aforefaid,  at  Wcjlmnjiir  aforefaid,  was  indebted  to 

faid  Juhn  in  30  /.  of  tavvful  f^ioney,  %Sc,  add  a  c0fn 

m<mc)ulcntj  money  ind  and  ncdvcd^,  mid  the  cmtmm 

indorf^  i^tioft    '^l(^^ff$  (fi'J  ^'  ^^  late  of  Lmdifti  merdianf,  waj 

the  ioiiorfcr,  ontached  to  anfwcr  F,  R.  in  a  pica  of  trefpafs  on  the  c 

•  note,  the       gj^j  whereupon  the  faid   F.   R.  by  i?,  Z.^  his  at  lor 

paymenr  by^ori?  complains.  For  that  i^krats  one  E,  IL  on  the  3d  di 

final.  A%',  in  the  year  oi  our  Lord  1783,  to  wit,  at  £< 

alorelaid,  in  ihe  parilli  oi  Hi/ml  Mary  U  Bouj^  m  the  i 

of  Chi*ip^  made  her  cei lain  note  in  writing,  coram 

called  a  proniiffory  note,   her  own  proper  hand  b 

*.     *  the 
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^therato  XubTcribed,  bearing  date  the  fame  A^y  and  year  < 

^ofefaid,  and  then  aod  there  delivered  the  fsud  note  to 

|be  faid  S.  by  which  note  (he  the  faid  E,  H.  promiTed  to  • 

fay  to  the  laid  S.  by  the  ^me  of  Mr.  Si  E.  *  oir  ojpder,  Q^X^Z) 

Ibuf  months 'aftei!  the  date  thereof,  thefum  of  95/.  for' 

value  received :  and  the  faid  S.  to  wboni,  or  to  Vhofe ' 

prdcr  the  payment  cf  the  faid  fiiaa  of  money  in  the  fai4 

note  fpedfied,  was  by  the  (aid  note,  afi^the  making 

thereof,  ai!id  before  th^  payment  of  the  f|ii4  iinn  of  money  '    . 

in  thefatd  note  fpecified,  or  of  any  part  thereof,  and  alio  ^ 

before  the  tgite  app6imed  by  tl^e  faid  note  far  paytffenc 

thereof  to  wit,  on  t6e  fii'me-dayand  year'afercfaid,  uU 

London  afo'refind,  ^j.  indorfed  the  fai4  note,  his  owa 

proper  hand  bem^  thereon  Jubfcribed,  by  which  faid  in-% 

dorfeitiieat  he  the  find  S.  E.  appointed  the  faid  Aim  of 

jnoney  in  the  faid  note  fp^cified  to  be  pii^  to  the  faid  F. 

and  then  and  them  d^yered  the  (aid  note  fo  indorfed  to 

the  faid  P.  cif  w4iich'faid  iiidorfement  fo  made  on  the  faid 

note  as  afdrelaid,  fte  tfa^  faid  £.  H.  afterwards,  to'wiK 

nn  the*  fivne  day  and  year  aforefaid,  at-  Londfn  aforeraidl; 

in  th^  pariDi- aii.4  w«td  dforefaid,  had  notice^  by  mean^ 

whcreqf,  and  by  Corce  pf  the^^rate  in  fach  c^ft  made 

and  provided,  he  the  faid  Si  became  liable  to  pay  the 

faid  K  the  {m  fam^ojf  money  in  tb^  faid  note  fpecified.         , 

according  to  thfe  trfor  ffld  effedfof  the  faid  note,  and  of 

the  faid  indprfintiem  fo  made  thereon  is  aforefiid,  when 

he  Hioold  be  thereto  afterwards  reqnefted,  ftnd  being  fo 

liable,  he  the  faid i*.  in  ^nfidfriftion  thereof,  afterwards,' 

to  wit,  oh  the  (Vtne  day 'and  year  aforefaid,  at  London 

aforefaidt^r^.^ind^rtook,  and  faithfiilfy  pfomifed  the  faid 

K  to  pay  him  )He  faidftim  of  money  in  the  (aid  note  -  * 

fpecified».niccording  to  the  tenor  and effe^^  of  thefatd 

nore,  amd  of  tte  fiid*  ihdoHement  fo  made  there^  as 

aforefaid,  when  he  fhteM  b^  fher«td  afterwAIs  r6({tj!eft- 

ed.     Andthe AidK  avtt'S  That  hethe  faid  ^^. did,  aftW  Avtnufnt. 

the  end  and  espirafion  of  the  faid  fpace*  bf  four  rfionth^ 

In  the  faid  note  mentioned,  and  by  the  f^id  note  appoitit^ 

ed  for  |laym;bnCfhered^^'to  wit,  on  the  nth  day  ofS^ 

Sim&er,  iu  |he ^ear  afbf efaid^  9t  London  aforefaid.  In  the 

pariCh  and  wird^  aforefaid,  flit w  and  pr^fenr,  and  caufci 

to  be  fliewn  iand jmsfeniin) :t1\fc  (kid  note  fo  the  faid  JS.  fot 

pzymetk  ib^lMf,  4nd  then  afnd  there  fe<}ae(kd  her  to  pay 

I  •  I  5  -  hiflj^ 
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|*J[^^  J    him  •  the  faid  fum  of  money  in  the  fa'«d  note  fpecified, 

^       •^•^^    iccording  to  the  tenor  and  cffe£t  of  the  fald  note,  and 

of  the  fa  ill  indoriement  fo  made  thereon  z%  aforefaid  i  bat 

that  the  faid  E,  did  not,  at  the  faid  time  when  the  faid 

ilote  WAS  fo  fhewn   and  prcfenled  to  her  for  favmeot 

thereof  as  aforefaid,  or  at  any  other  time  wbatfoc^ery 

hitherto  pay  or  caufc  to  be  paid  unto  him  the  (aid  F,  the 

faid  fum  of  money  in  the  faid  note  fpecified,  or  any  part 

^^    .  thereof^  but  then  ?.nd  there  wholly  refufed,  and  ne^le^- 

td,  and  M\  doth  refufe  and  neglefl  fa  to  do,  whereof 

the  fsiid  S.  afterwards,  to  wit,  on  the  fame  day  and  year 

gforefaid^    at   London   aforefald^    E^r.    had   notice :     Aitt 

whereas  the  faid  S.  afterwards,  to  wit,  on  the  fame  day 

;»nd  year  la(l  aforefaid,  at  Lmtdm  aforefaid,  in,  C^r.  was 

indebted.     Add  a  cmmt  fir  monry  had  and  recemtd^  and  cem^ 

mon  cmchtftm^  no  pfed^fs  are  added, 

Drtwcet  ptrt-       London,  (fi.)  T.  C  late  of  lAmdm,  merchant,  was  at- 

!;Sp*1S"«'e*  **^^«^  t°  a"f«^<^^  7"  P'  and  £.  BJn  a  plea  of  trefpaft  oo 

billofexchiDge,  the  cafe;  and  whereupon  the  faid  y.  P.  and  E,  B,  by 

bj  origtntl.       A.  D,  their  attorney,  complain.  Thai  mkereas^  at  the  fe» 

veral  times  hereafter  mentioned,  the  faid  T*  C  f,  P.  and 

E.  B.  and  one  T".  G.  were  perfons  refiding,  trading,  and 

uiing  cpmmerce  within  this  kingdom  of  England^  to  wit, 

at  London  aforefaid,  in  the  pari^  of  Saint  Mary  h  Bow^ 

in  the  ward  of  Cheap,     And  whereat  the  faid  J,  P.  and 

JE.  B,   at  thofc  feveral  times,  were  partners  and  joint 

dealers  together  in  their  trade  and  commerce^  to  wit,  at 

London  aforefaid,  in  the  parijh  and  ward  aforefaid      And 

whereas  the  faid  7.  P.  J,  P  £.  B,  and  T.  G.  being  fo 

refident,  trading,  and  ufmg  commerce  as  aforefaid^  -aod 

the  fa'td  f.  P<  and  E,  B,  fo  beingf  partners  and  joint  dealers 

together  as  aforefaid,  the  fald  T.  G.  on  the  29(h  day  of 

September ^  in   the   year  of  our  Lord    1783,  to  wit,  at 

London  atorcfaid,  in  the  pitifh  and  ward  aforefaid,  ac- 

'  cording  to  the  cuftom  of  merchants^  ffom  time  immemo* 

rial  there  ufed  and  approved  of  within  this  kingdom,  made 

^  ^  his  certain  bill  of  ear  change  tn  writing,  his  oWn  proper 

^    1^4/^^'^^  being  thereto  fubfcrihcd,  ^  bearing  dat£  the  day 

.  and  year  aforefaid,  and  then  and  there  direSed  the  faid 

bill  to  the  faid  T.  C  by  the  mine  of  Mr.  T,  C,  merchant » 

in  Milk>flrttt,  London^  and  thereby  required  the  faid  T* 

C.  to  pay,  three  months  after  the  date  of  the  faid  bill,  to 

the 
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lie  fatd  7.  P.  and  £•  B.  by  the  names  <rf  Mcflh.  J.  P. 
ind  £.  B.  or  order  80/.  for  value  received;  which  faid 
ttJl  of  eicbange  he  the  faid  T.  C.  afterwards,  to  wit,  on 
he  day  and  year  aforefaidj  at  London  aforefaid,  in  the 
ariih  and  ward  aforefaidy  upon  Tight  thereof  accepted, 
ccording  to  the  cuflom  afiorefaid,  and  by  reafon  thereof, 
lid  according  to  the  faid.  coftom,  and  by  the  law  of 
aercbantSf  the  faid  T.  C.  became  liable  to  pay  to  the  ^ 

tid  J.  P,  and  £.  B,  the  (aid  fum  of  80/.  in  the  faid  bill 
f  exchange  rpccifiedt  according  to  the  tenor  and  effeift; 
fthe  faid  btU  of  exchange,,  and  of  his  acceptance  there^ 
f,  and  being  fo  liable,  he  the  faid  T.  C.  ip  confideratjon 
hereof  afterwards,  to  wit,  on  the  fame  day  and  year 
forefaid,  at  Lmdm  aforefaid,  in  the  pariih  and  ward 
forefaid^  undertook  and  faithfully  promued  the  faid  y.P. 
Eld  £,  B,  to  pay  them  the  (aid  fum  of  money  in  the  faid 
ill  of  e]C  change  fpecjfied,  according  to  the  tenor  and 
Bt€t  of  ihe  faid  bill,  and  of  bis  acceptance  thereof  Amf 
jhercat  the  faid  J.  C  afterwards,  to  wit,  on,  He.  at,  iSc, 
id  a  cGimt  fw  nmiij  iad  and  received ,  mid  tie  c9mmon  conr 
\tfion^  m  fridges .  ,  . 

Lfif^d^t  (fi^)  T.  W.  and  W.  K.  complain  of  7.7?.lndorfceiptrt* 
eing  in  the  custody  of  the  marfhal,  ^f.  of  a  plea  oi^'^^'f^'^'' 
efpafs  in  the  cafe,   For  that  wiereas^  Qtnzxn  perfons  bill  drawn  b; 
uTving  on  trade  and  commerce  under  the  name,  ftyle,  p^rtnerv  r*/- 
fid  firm  of  S.  F.  and  Co.  on  the  3d  day  of  O^ober^  '^^t^'^^^!'' 
le  year  of  our  Lord  1782,  to  wit,  at  /«oft^«f  aforefaid, 
ly  i^c,  according  to  theufage  and  cufltom  of  merchants, 
om  time  imniemorial  ufed  and  approved  of,  made  their 
ertain  bill  of  exchange,  the  hand-writing  of  one  of  them 
H  himfeiry  and  the  other  of  them  being  thereunto  fub- 
xibedj  and  the  faid  bill,  bearing  date  the  fame  *  day  r*I'2  cV 
nd  year  aforefaid,  then  and  there  directed  to  the  faid  ^^ 

\  JL  by  the  name  and  addition,  ftyle,  firm,  and  de- 
ription  of  Mr,  J,  R,  and  Co.  merchants,  Liverpool^ 
cid  thereby  required  the  faid  y.ii.  two  months  after  date, 
k  pay  to  their  own  ofder  lo6/.  5/.  value  received,  and 

>  place  the  fame  to  account  of  the  faid  S.  F.  and  Co, 
hich  faid  bill  of  exchange  he  the  faid  J.  R.  afterward?, 

>  wit,  on  the  fame  da^  >uid  year  aforefaid,  at  Lmdm 
brefaid,  in,  iSc  upon  ught  thereof  accepted|  according 
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fp  Uie  fn\A  cuftom,*  pLyi\At  in  Ijmdon^  not  exceeding  o 

imont^;  and  ^hc  fail!  T,-  afid  Co.  to  wbofe  order  t 

payment  of  ttc  faW  futid  jbf  money  mentioned  in  the  fi 

jbill  was  to  be  jjnMf^  aftcrWalMs,  and  before  the  payro< 

fDf  the  faid  fiirfi  of'nfWy  tfieTltioned  in  the  faid  bill,  or 

any  part  thereof^  and  alio  before  the  time  appointed 

ihe  raid  bill  for  payment  thereof,  to  wit,  on  the  fai 

day  and  year' afotefaid,-  at  Lmdon  aforefaid,  in>  t^c,  \ 

'3orfqd  the -fald  bill,  the  Hatid-writing  of  one  of  them 

Wmfelf,  atW  the  othei'  df  ihtm  being  ihereunto  fubfcribi 

acc6rdin|f  tb^  th6  JTald' ctilfom,  and  by  that  indorfenw 

a][>]pointed  t jie  edntentil  of  (he  faid  bil)  to  be  paid  to  1 

(aid  T.  fT:  and  W*  i-  and  then  and  there  delivered  \ 

fiid  bill  foindorfed  to  thtfe  faid  T.  /T,  and  W.  K.  of  whi 

faid  ifkdorfement  fo  madeofl  tfie  faid  bill  as  aforefaid, 

the  faid  J/^/aftfcTvi^dMs,  to  wtt,  on  the  fantc  day  « 

yjcar  afbrcfafid^  at  /i««fciif'  iforefaidj  in,  i^c  had  notic 

jby  nfieatto  Vhereofj  acc6rdi|ig  to  thi  faid  cuftom,  and 

the  law  of  tner^hint?,  the  faid  7-  ^*  became  liable 

pay  to  the  faVd  7.  Wi  and  W,  K,  the  faid  fum  of  mor 

inentvoncd  in  the  faid.  jbill,  according  to  the  tenor  \ 

effeS  of  the  faid  biir,  ariid^of  the  faid  indorfemem  fb  ma 

thereon  as  aforefaid,  and  of  his  faid  acceptance  there 

and  bein^  To  liaUc,  he  th«  faid  J,  R.  in  cdnfidcrati 

thereof,  afterwards,  to  wit,  on  the  fame  day  and  p 

afbrefaid^'y^  Londsf^  aforefaid^  In,  tfr.   undertook,  j 

then  and  iTiere  faittifqlly  promiffrd  the  faid  T.  W.,  s 

W,  K.  to  pay.  them  the  faid  fum  of  *  money  memlofi 

in  the  faid  bifl,  according  to  the  tenor  and  cffe^  of  I 

.  faid  bill,'  and  of  theTaid  indorfement  fo  made  thereon 

^aforefaid,  and  of  his  faid  acceptance  thereof.     Add  a  <nei 

^or  irmrf  fia4  aad  received,  Imt  and  ndvanctd^  tommmt 

iiupn:'    ■     •'    -'      '•  "  '  . 

Ifldorftc  igaioft     MiM^f^t  \  •  fi.^i  coto^kins  of  B,  G.  being  in  f 

4  furviving:  ac-         to  Wit.        )    cottody^  tsff,  of  a  piea  of  trefpafs  on  t 

crptor  on  a  bjU     f^    j^^  ^^^^  whTcos  it  thfe  tune  of  the  makine  of  t 

drawn  in  Ire-    bill  6P  cxchangc  beremaftef  mentioned,  and  from  then 

tan^i,  where-     u'nf,!  and'&t  the*  tittic  of  the  making  the  promife  aird  n 

lXri'mIptr^^^^^*'^'*"S  hereinafter  next  hientioncd,  th^  faid  R  S.  a 

■       J8.  G.*  ia'nd'  alfb  bilie  C  S^,  fitlce   deceaftd,  arid  whom  l 

faid  B.  G.  hi*  furvitrcd^  tpgether  witli  one  kF,  F,  H. 
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.  D,  0.  J),  arid  J,  IV/vM^  f^xfymreRAng,  tm^l^g*  \ 
id  ufin^  commerce  iti  ihe  k'Lfi§(dotTi'itf  /rdAmse/^  and  th|  ' 
id  B,i^.  and  C  iS^.  w^rd  ttfo  thttn^iAl  there  partnvt^ 
li  joint  dealers  together  iri  HiefiiidlriicklaadobnaiYVKrc^  ' 
d  exercifed  aind  carried  oistheifaiseiinder  the 'ft]^l«  dhd  " 
m  of  ^y.  and  G.  lo  wit,  ^  IVefimAfter,  in;  i£iV:  aAdt*hcf 
d  M  B.  B,  G,  C.  5\  ff.  D:  O.D.  md  J.  fV.  beittj  - 

refidenff  trading,  and  Qfiiig  coAmieree  as  kfdrefai<S| 
4  the  faid  B.  G.  and  C  5 .  being  fudh  partniar^  ay  rfoVe^  ' 
d,  the  faid  W,  F.  by  one 'J;  F,  bit  ftrvanr  6r  ag^nty  • 

hiin  the  faid  W.  f .  ^r^'ihat'iMkrpDfe  lavl^firfly  aiith<sm;rt  ■ 
id  appointed  In  the  life^iihfe  tif  AefaWC'.  S*.  to  \^}t,  6i? 
c  zid  day  of  Januaryi  in  thbyaar  of  OUT  Lord  l7^?f ' 

paris  beyond  "the  ffks^  (that  istd  fay)  at  Odhiay  itl  th^ 
rtgdom  of  Ireland,  to  wit,  at  Wtfimti/lfit  afOftlkid,  in,  * 
h  according  to  the  cuftonv  6f  fftferchanti  ufed  and'ap- 
oved  of,  niade  his  certartfi  bill  of  etehah^e'  in  Writing'.  • 
jiring  d^Tc  the  fameifify  abdy^aTj^^ndffgn^d  by  fi^^^ 
id  7.  F^  (W  him   rh^  fe?d  «^.  P.•ati<^thena1^dthlSfe' 
^eaed  the  (aid  bill  td  titfe  fttd  B' ^:  ind*  t?.^; 'art^^^ 
ercby  required  them  aft  feVcttty^-Otte'  d^jfsifilfJft 'bf  (he  " 
id  bill,  to  pay  to  the  M^lf.  fi/  bf  tbe  h*i«^  ^^f  !Mfi' 
'.  S.  or  order  ts^o  huiWfed  |iotimls  fterliftg,  vafiie  fc- 
jtved,  to  hfe  placed  tolhe  JlCQbuht  of'htafi  the  faid/^. 
.and  *  thefiandtbefea«fr*4red4^efeW  Wtttothfefaid^^^ 
^.  B.  whidrUid  bill  of  ^fcai^gte  Was  i?ftfef Watdi,  affd  in  ^ 
e  Jif e-time  of  the  faid  de S,  dtiA '  befoVe'  tb'e  f»ayriient  of  '• 
e  money  therein  fpe^dfi^d,  ir  of  any  piirt  thereof,  to' 
it,  on  the  3rft  day  of  jif*/*^,  iilthf^y^arofbUr  Lord' 
7 J 7,  at  DMm  in  the  fatd( Utij^dbhi- of /r»Klm/j  to  vrtt, 

Wefimnfttr  aforcfaid,  ffie^  tttid  ffref^tfed  to  the  faid. 
.  G,  andC.^.  for  fheir  itcfciipflntee  thereof,  atid  they' 
(en  and  there  accepted  tMfitn^,  aeaartirig  to^the  ciiftom  ' 
F  rf^erchants  in  th^t  pattlfciilan  '  A>id  the  faid' Hi  fi.^br- 
ler  fays,  That  the  fatd  H.  8.  tb^hofrn  of  f6  virhofe  oMer 
te  payment  of  the  faid  ftbf  of  itidftfe^  mi^nHdhed  iri  thb 
id  bill  of  escchan^fc  wiiit<^'btf«4de^rteiH*^ai^*?i  attA  ibthe 
}^Aitat  of  the  faid  C.  A  ikfii  beferfe  the  p^yii^eht  ^^  the 
Lid  fum  of  money,  or  any  part  tlidr^oif,i6yit,  o¥theday 
id  year  kft  aforefaidj  ^iWfJUmnflir  aforefatd,'  indorfed 
re  f^id  bdl,  his  own  pro[)er  hanc|-writing  and  name  being 


I* 

-  0 


:yr 


37) 


wO 


M-'-^ 


!  ^ttlAtktUim  in  Cafe. 

pat  ihereon  and  written,  and  by  that  indorfement  ippoxie 
ed  the  contents  of  the  faid  btllf  to  he  paid  to  the  fald  H 
D.  and  then  ahd  there  delivered  the  fatd  bill  fo  indorfed  a 
aforefaid^  to  the  faid  &.  D.  and  the  faid  H.  D,  to  whor 
or  to  whofe  order  the  payment  of  the  faid  fum  of  mone 
in  the  faid  bill  fpecified  was  by  virtue  of  the  faid  indorfc 
fiient  fo  nude  thereon  as  aforefaid,  to  be  made  afterward 
and  after  the  making  of  the  fatd  indorfement,  and  in  th 
life-time  of  the  faid  C.S,  and  before  the  payment  of  tli 
,  faid  fum  of  money  in  the  Ciid  bill  fpeci6ed»  or  of  any  pae 

i  thereof,  to  wh,  on  the  day  and  year  lafl  aforefaid,  j 

fi^fftfmiffterzfortfaiif  indorfed  the  fitd  bill,  his  own  pr< 
per  hand-writing  and  name  being  thereon  put  and  wrmti 
I  and  by  that  indmement  appointed  the  contents  of  the  (a 

I  bill  to  be  paid  to  the  faid  O.  D.  and  then  ind  there  dd 

!  ^  vered  the  faid  bill  fo  indorfed  as  aforefaid  to  the  faid  O.  / 

1  aiKi  the  faid  O.  Z).  to  whom  or  to  whofe  order  the  paymei 

I  .  cfthefaid.fumof  nK>ney  inthe  faid  biti  fpecified^  wast 

I  .  virtue  of  (he  faid  Uft  meattoned  indorfement  to  be  made  a 

1  /*  J  M  g^  terwards,  and  in  the*  life-time  of  the  faid  C  S.  and  befot 

I  ^      •^    ^  the  payment  of  the  faid  fum  of  money  in  the  faid  bill  fpt 

i  ci6ed,  or  any  part  thereof,  to  wit,  on  the  fame  day  ar 

I  year  laft  aforefaid,  at  tf^efi  mnfier  aforcfatd,  indorled  tl 

laid  bill^  his  own  proper  hand-writing  and  name  beif 

thereon  put  andwrttten,  and  by  that  Indorfement  appoin 

I  ed  the  contents  of  the  faid  bill  to  be  paid  to  the  faid  [ 

\  W.  and  the  (iitd  J.  W.  Co  whom,  or  to  whofe  order  tt 

payment  of  the  bid  fum  of  money  tn  the  faid  bill  fpectfio 
was,  by  virtue  of  the  faid  lat^  mentioned  indorfement,  I 
be  made  afterwards,  and  in  the  liFe*time  of  the  faidC  • 
and  before  the  payment  of  the  faid  ftim  of  money,  in  tl 
faid  bill  fpecified,  or  of  any  part  thereof,  to  wit,  on  tt 
day  and  year  laft  aforefaid,  at  Weflminjier  aforefaid,  ii 
dprfed  the  faid  bill  (hisown  proper  hand-  writing  and  nan 
being  thereon  put  and  written)^  and  by  that  indorfemci 
appointed  the  contents  Ckf,  the  faid  bill  to  be  paid  to  il 
faid  H,  B.  and  then  and  there  delivered  the  faid  bill  [o  ii 
dorfej  as  afinrefaid.  to  the  faid  H.  B.of  which  faid  fever 
indorfeinents  fo  nude  on  the  faid  biU  as  aforefaid,  the  fa 

B.G.and  the  faid  C.  S.  afterwards,  in  the  life- time  of  tl 

'-'■  ■  ;■'■■■•  i^ 


?,  S.  to  wit,  on  the  fame  day  and  year  laft,  aforefiiM^ 
iflmnfttr  aforeraid,  had  notice ;  by  means  of  which 
'evcral  premifes,  and  by  force  of  the  cuAom  and  by 
iw  of  merchants,  they,  the  dsiid  JJ.  G.  and  C  5'..bc- 
;  liable  to  pay  to  the  faid  //.  £.  the  faid  fiim  6f  money 
e  faid  bill  fpecifiedj  according  to  the  tenor  and  eflfed: 
le  f^'id  bill,  their  afojefaid  acceptance  thereof,  and 
faid  feveral  indorfcments  fo  made  thereon,  as  afore- 

and  being  fo  liable,  they  the  faid  B.  G.  and  C.  S.  m 
iife.time  of  the  faid  C.  S.  in  confideration,   iie.    , 

I  others.)  ' ^  -' 

Iddkftx  (ft)  E,  j}/^  gentleman,  one  of  the  attomies  Dedti^tioa  r#r 
ic  court  of  our  lord  the  king,  bcforethekinghimfelf,  tnttwrdty*- 
J,  according  to  the  liberties  and  pritileges  of  the***^"* 
I  court,  ufed  and  approiredof  in  the  fame,  from  time 
eof  the  memory  of  man  b  not  to  the  contrary,  pre- 
hcrc  in  court  in  his  *  proper  perfon,  complains  of  ^'  ^*i  ^Q^ 
cing  in  the  cuRody  of  the  Marihal of  the Marjbelfea  ^      nSy* 
m  lord  the  now  king,  before  the  king  himfelf :  For 
wf^reas  the  faid  L,  H.  on  the  igth  day  of  ifefjjr,  in 
rear  of  our  Lord  1783,  ziWeflmnlier^  in  the  county  ^ 

iiddkfeje^  was  indebted  to  the  (aid  E.  A.  in  the  fum  of 
.  of  lawhil  money  of  Grtat  Britain^  for  work  and  la- 

asan  attorney  and  folicitor,  before  then  done  and 
»rmed  by  the  faid  E,  A,  upon  the  retainer,  and  at  the 

at  inflaoce  and  requcft  of  the  faid  L.  H.  in  and  about  ^ 

profecuting,  defending,  and  foliciting  divers  caufes,  *.- 

y  and  bufinciTes  ft;r  the  faid  L.  H.  and  for  money  paid, 
out,  and  expended,  by  the  faid  £.  A.  at  the  like  in- 
^  atid  requcft  of  the  faid  L,  H.  in  and  about  the  pro- 
ttng,  defending,  and  (bliciting  of  thofe  caufes,  fuits^ 
bufineffes,  and  for  money  due  to  the  faid  E.  A.-  for 
ECS  due,  and  of  right  payable  to  him  in  that  refped ; 

being  fo  indebted,  the  faid  L.  H.  m  confideration  .  _  ,  , 

cof,  Afterwards,  to  wit,  on  the  fame  day  and  year  ^  ^r 

rfaid,  at  Pf^tftminjitr  aforefaid,  in  the  county  aforefaid,  .  , .      j^^ 

upon  himfelf,  and  then  and  there  faithfully  promifed  fv* 

faid  £.  A.  that  he  the  faid  L.  H.  would  well  and  truly 
to  the  faid  E,  A,  the  faid  fum  of  300/.  when  he,  the ' 
L,  H,  fhould  be  (hereunto, afterwards  requefted.    And  ii^um  m^-- 
reatalfo,  afterwards,  to  wit,  on  the  fame  day  and  year '^'• 

aforefaid,'  * 


^UltMraf ioiijtf  in  Caff: 

^(ptrefiirt<lr.  TXW^mlnfltr  aforefaid,  in  the  cov^nty  «fa 
'  ~  vfi  cooTi^i^rfUo^  (hat  the  fnici  iS.  ^tf.  upon  the  retaunei 
at  the lik^i#^a«c^-artvi  requeil  of  the  laid  L,  //.  had ^ 
-that  tcme^  tloDeand  perforfnec!  other  work  and  iabam 
attorf)e3^flfj|id!Mi<cji^or  in  and  ^Ik>ue  the  profecutioe 
fending'^  jan4  felicuing  divers  oiher  caulks  and  fuits  a 
for  the  laid  i.  H.  he  ihe  fatd  L,  //.  took  upon  himUl 
ihien  apd  tl)ere  faithfully  promiled  the  faid  £.  ^,  ft 
the  faid  Li-  /f;  wciuW  well  aod  truly  pay  the  faid  £. 
iTiCich  money  as  be  the  faid  £.  A  reafcnably  defcn 

(*«  .  _\  have,  when  he  the  faid  h.  H.  ihould  be  thereunto 
.^    •^TV/tei^warda^'^tiefteA     And  the  faid  f.  A  in  fad 
;|that  he  teafohaibly^  defer ved  to  have  of  the  faid  L,  II 

200/.  of  like  lawful  money,  to  Vit,  at  IVeJlminfler  ; 
lid,  in  jfe  county  aforefaid :  whereof  the  faid  t.  J 
Web.  tff.  for  the  day  and  yeajr  aforefaid,  there  had  notice.  And  -n 
<*ri^wgwr*-^Ay&,  thefaWL.^ft  to  wit,  on  the  fan* 

fv**»  ^:  '-^  anrf  year'rforidfaid,  at  Wejiminjler  aforefaid,  in  ihe  c 
aforef^id'i  w««  indebted  to  the  faid  E.  A.  in  other  y 
like  laMiul  imolipyy  for  other  work  atid  labour,  cj^r 
diligence  of  the  faid  E.  4.  by  the  faid  £.  A,  befor 
(time  done,  perforpned,  and  beflowed  in  and  aboi 
drawing,  o^akin^,  and  ingroirmg  of  diners  deeds  aai 
tings  for  the  ffeid  ^,  H.  at  his  like  inllance  and  rec 
^nd  being  fo  indebted,  he  the  faid  L.  H.  in  confide 
thereof,  afterwards,  tn  wit,  on  the  fame  day  am 
abovefaid,  at  WeJlminjUr  aforefaid,  in  the  county 
faid,  undertook,  and  to  the  faid  E.  A.  then  and  there 
fully  prbmifed  to  pay  him  the  faid  300/.  laft  mcnt 
when  he  thel  faid  L^  H,  fhould  be  thereunto  aftct 
•^«/K/»f«^mV.requefted..  And 'ufhrenr  alfo,  afterwards*  to  wit,  c 
thereon.  fame  day  ahd  year  abovefaid  j  at  JVfjhni^fier  aforefi 

the  county  aforefaid,  in  confideration  that  the  faid 
had,  before  that  time  J  at  the  hke  inflance  and  rccfi 
the  faid  L.  H.  done,  performed,  and  b^ftowed  olhei 
and  labdur,  care  and  diligence,  in  and  about  the  dn 
ihakingand  ingroffjnEr  of  divers  oilier  dee'iSi  and  wr 
for  the  faid  L,  itT.he  the  fiiid  L.  J/,  undertook,  and 
faid  E.  AL  then  and  there  faithfully  pfomlfed  to  pay  1 
■  inuch  niodey  asiie  therefore  reafonably  deferved  10 
Vfheti  hie  the  faid  L.  H,  fhould  1^  thereunto  after 
,'  '*   *  '■    requ 


rccjuefled:  and  the  fald  ^.  if.  sv^rk, "  that  he 

rcafonaWy  dcferved'to  have, of  the  fs^"KlX,  H.  other  ^ 

>f  like  lawful  radney^'to  H^ii,  .it  Pt^i/imhifier  afor^faid,  in 

n  ihq  cpupty  aterefalcf,  \frh^j-cpf  .the  faid  JL.  //.  of  the 

kid  E.  A,  then  and  there  Had  nottcc.    '  AJJ  a  count  fur  m^- 

]iy  lent  and  udvanciaf  for  pipriey  laid  ouf  end  e.^pended^  fsr 

\tQney  had  dttd  ^  rfceiijed,  and  on  acuwii  Jiatcd,     Neverthe-  Conclufioc. 

'<f/},   the  fa  id  L.  H.  not  fe^afdin^'his  faid  fever  al  promifcs 

md  undertakings,^  6y  flim  ihade  in  this  behalf  as  afore- 

aid*    but  contriving,  atid  (raudoHQntly  iritendlng,  craFiily 

ind  fubtilly  to   decj^i^e  abd  cfefraOicl  the  faid  £*  A,  in  this 

crpeS,  hath  nor  yet  pai(^  the  fald  fej?eral  fums  of  money 

jr  any  part  therebt  ttf  the  faid. £.  if.  (although  fo  to  do, 

he  faid  L,  H.  afterwards,  'to  w^,  ,on  the  day  and  year 

iforefaid,  and  often  ^fterwajrds^  at  fVeJimmper^  aforefaid, 

n  iht  county  aforefaid,  by  thjC  faid  £,  A,  was  requefled), 

>ut   to  pay  the  fame,  or  any, part,  to  the  faid  H.  jf.  hatli 

vhoUy  refufcd,  and  (tin  doth  refulfe,  to  the  damage  of 

he  faid  E.  A.  of  300  /.  and  therefore  he  brings  his  fuit," 

Sc.     Add  pledges  to  profecute.; 

Diciaraiii^n^inDebt: 

LONt>Ohl\  (fi)^  A.  B.  complaini  of  Ci>.  bclrigin  the  On  bomf, 
nillody  of  the  marihal,  ^c.  of  a  plea,  that  he  render  **%«  «l^*^^ 
b  him,   the  faid'  A.  B.'  SoqI.  of  lawful  money  of  Greai  '^''^^• 
Britain,  which  he  oA^es  to  and  unjuffly  detains  from  him  ; 
ind  whereupon  the  fsii  A.  5.  hy  M*  R-  his  attorney,  com- 
>l^ins,  for  thai  whereas  \&t  feid  C.  P.  on  the  20th  day  ot 
iprii.  In  the  year  of  oar  Lord  1783,  to  wit,  zt  London  * 
iforefaid,  in  the  parlfti  of  St.  M^  If  Bfnu^  in  the  ward 
)f  CAfapf  by  his  (pertain  Vi^riting  obligatory,   fealcd  whh 
fie  fcal  of  the  faid  C,  JX  and  noW  (hewn  to  his  majefly's 
;burt  here,  the  dale  whcr&f  ii.oxrthc  day  and  year  ^ 

iforefaid,  became  .held -^antl  firrdfy  bound  unto  the  faid 
fi.  B.  m  the  him  of  Sbo/i .  to  bp  Jaid  to  the  faid  J.  B, 
*'hen  he  (hould  he  thereto*  afterwafds  rcqncfted.  Yet 
he  faid  CD  ( ahhoiigfr  often  fcqdeftc^d,  ^c.)  hath  not  1 

fei  pAid  the  faid  800  /.  <5r  atiy  part  thereof,  to  the  faid  A, 
B,  but  he  10  j»ay  the  fame  hith  hitherto  wholly  refufed, 
ind  ftiU  doth  rehife;'  whereof  the  faid  A.  B.  faith,  he  is 
njnred,  and  hath  fuflained  damage  to  the  value  *of  loA   (^ ia2^ 
itid  thrrefbre  he  brings" his  fuit,  ifc. .  Pledges/ CsTr,  \       T    / 

London^ 


'i%.\  I .  rf 


\     \ 


ratiotijBi  in  ;Dcbt- 


late^of  London,   grocer,  was  rum- 
ff^,  and  S,  his  wife,  of  a  plea,  tb»f 
1  y.  W,  and  S.  the  fum  of  lOo/.  oi 
It  Britain,  which  he  owes  to,  and 
th^iii;  and  whereupon  rhe  fa  id  J. 
Iidr  attorney,  complaia.  For  thM 
,  on  the  21  ft  day  of  Ncvtmber^  in 
1771,  to  wit,  at  London  aforefaidj 
in  the  parifh  of  St.  Mary  ft  Bo^,  in  the  ward  of  Chfof^ 
by  his  certain  writing  obligatory,  fealeJ  with  his  fea],  bc^ 
tamie  held  and  firmly  bound  to  the  fald  S,  by  the  name  d 
S.  H.  fpinftefy  whilft  (he  was  fole^  and  before  her  inte^ 
marriage  with  the  laid  J.  W.  in  the  fum  of  100  /.  of  good 
and  lawful  money  of  Great  Britmn^  to  be  paid  to  the 
faid  S.  whe?n  he  the  faid  G.  F,  (hould  be  thereunto  after- 
wards requefled ;  yet  the  faid.G.  F.  (although  often  rt- 
quefted)  ha^h  not  yet  paid  the  faid  fum  of  lOO  /,  or  anj 
part  thereof,  to  the  faid  S.  whilft  flie  wzs  fole,  and  before 
her  intermarriage  with  the  faid  T*  W.  or  to  the  fa  id  J, 
f^.  and  1^.  fince  the  marriage  celebrated  bet^veen  them, 
or  to  either  of  them,   but  he  tQ  pay  the  fame  hath  hi- 
therto wholly  reiFufed,  and  to  pay  the  fame  to  the  faid  J, 
W.  and  S.  ftill  doth  rcfufc ;  whcfcforc  the  faid  J.  W.  and 
S,  his  wife,  fay,  they  are  injured,  and  have  fuilained  da- 
mage to  the  value  of  10/.;    arid  therefore  they  bring 
their  fuit,  i^c. 

And  they  bring  here  into  court  the  faid  writing  obiiga- 
tofy,  fealed  with  the  fcal  of  the  laid  G,  F,  which  girci 
fufEcient  evidence  of  the  debt  aioreraid,  in  form  aJbre<- 
&td,  the  date  whereof  is  the  day  ancl  year  abovefaid. 
Decltfttion  on '     Mtddhfex^  to  wit,  S,  F,  late  of,  ^l\  was  fummofied  to 
itaod  tt  ihe  fuit  anfwer  R.  T.  and  J,  A,  aflignees  of  the  eftate,  debts, 
^""imT  ^^     goods,  aild  effeds,  of  J.  M.  a  bankrupt,  according  to 
the  form  of  the  ftatutes  made  and  now  in  force  oonceni' 
ing  bankrupts,  of  a  plea,  that  he  render  to  them  the  fum 
of  1420/.  of  ^ood  ♦and  lawfiil  money  of  Gnai  Britam^ 
which  he  owes  to,  and  unjuftly  detains  from  them  ;  and 
wtier^upon  the  faid  R.  T.  and  J,  A.  by  J.  B.  their  at- 
torney, complain,  7hat  whertas  the  faid  5,  F.  before  the 
faid  J,  M.  became  a  bankrupt,  to  wit,  on  the  8th  day 
q{  January,  iq  the  year  of  our  Lord  1 781,  at  IVeflmnJltr, 
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n  the  faid  county^   hy  bis  certaiif  writing  obligatory, 

ieaJed  with  his  feal,   and  th'eil  and.,  there  by  him  duly 

nade  and  deliv<^ed,  and  bearing  date  the  fame  day  and 

rear  aforefaidt    acknowledged  himfelf  to  be  held  and 

irmly  bound  to  the,  faid  jr.  Af.  in  the  fum  of  1420/.  of 

^ood   and  lavtfui  monty  cf  Great  Britain,  to  be  paid  to 

he  faid  J.  M,  or  his  certain  attorney,  executors,  admt- 

Iratorsj  or  af&gns,  wh^n  he  the  faid  S.  f.  (hould  be 

hereunto  afterwards  requefted;  Yet.  the  faid  f .  F.  (aU  Coadofi«D* 

hough  by  the  fai4  7-  in.  before  he  became  a  bankrupt^ 

md  by  the  faid  R.  T,  and  J.J.  afljignees  as  aforefaicC 

incc  he  bccamcabatil^rtip^j.oftien  requefted,  fcfr.)  did 

lot  pay  to  the  faid  J;  Af.  before  be  became  a  bankrupt,  • 

Tor  to  the  faid  R.T.'And  J.  A.  kilignee^  as  aforefaid,  fince 

he  faid  J.  M,  became  a. bankrupt,  or  to  either  of  them,       ^ 

he  faid  1420/.  or  any  part  thereof;  but  he  to  pay  the 

arac,  or  any  part  tnei^f,  Wh  hitherto  wholly  refijfed,. 

ind  ft  ill  doth  refiifo^  wherefc  *  the  faid  R.T.  and  y,  A. 

Lfllgnees  as  aforcfaid,  (kr  they  are  injured  and  have  fuf.  :^' 

rained  damage  tp  the  Value  of  lo/.  and  therefore  they 

bring  their  (uit,  tfr.     And  the  faid  R.  T.  irad  jF.  if.  af-  profert. 

Hgnees  as  aforefatd,  now  bring  here  into  cdurt  the  faid 

ivriting  obligatory,  fealed  with  the  feal  of  the  faid  S.  F. 

which  gives  fufficient  evidence  of  the  debt  aforefaid,  in 

Form  aforefaid,  the  date  whereof  is  the  fame  day  and 

fear  in  that  behftlf  above  mentioned,  ilfc. 

Ij^ndm^  (ft)  C.  P.  and  R.  S.  executors  of  the  laft  will  The  like  it  tbe 
and  tcflament  of  P.  P.  Efq.  deccafed;  complain  of  T.^^**'  •^*"- 
r.  being  in  the  cuftody  of  tne  marlhal  of  the  Marjbal/ia 
of  cur  lord  the  bow  king,  before  the  king  himfelf,  of  a  • 

plea,  that  he  render  to  them  2400/.  of  lawful  money  of  ^ 
Greaf  Britbin^  which  ♦he  unjuftly  detains  from  them;  {^XAAJ 
and  whereHpon  the  faid  C  P.  and  /?.  S.  by  S.  U.  their  at- 
tomcy,  complain.  For  that  whereas  the  faid  J*  T.  on  the 
2  5tb  day  of  March,  in  the  year  of  our  Lord  1783,  at 
Ijmdm  aforefaid,  to  wit,  in  the  parifli  of  St,  Mary  le 
Bow,  in  the  ward  of  Cheapo  by  his  certain  writing  obliga- 
lory>  fealed  with  the  feal  of  the  did  J.  T.  and  now 
fliewn  to  his  Majefty's  court  here,  the  date  whereof  is 
the  day  and  year  aforefaid,  acknowfedged  himfelf  to  b^ 
held  and  ^jmly  bound  to  the  faid  P.  P.  deceafed,  in  his 
li^'ttme  in  the  aforefaid  fum  of  2400/.  of  lawful  money    . 

of 
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treat ^f;itaw,  to  .^  paid/0  t|ic  faid^,.^.dfC«ffcd,  t 

TlT'iihpuld  bctbcfcto  aftjjrijra^.rfs  r.^^qijf ftaf  >  ifvtr|tB( 
Jcfs  lj>e  (aid  J^  t  (aUhovgh  pftcp^^pp^^ 


'^cr  or 

•^eccafe  .6{M  faid^?.,A*b«  f^  fei4  3^.  :^»{>^* 
;t<*olly  Tefuf?^,  1^0^  '{tin  d«th^-rQfufc  i^        r-^,(]|ii^"Ci.^ 
Jnd/?»S.  cjceputDt?  as  aforefi^icJ^/tKciF'^^  j) 

'iodtlierefpre  tljey . brir^  fti;^  Vf-  ,  t)i^6fi^^.^. 


Dedarttlon 

Covered 
plaintiffi 


.  reign,  of  p,iH*^l^j;d[tAt  noyJ}Mn§,,iD.the  cputt  of  our  Jbai 

and  (ill 

^*T^c1   '^¥^^) .-   ^  .    .      .   . 

V   *Tp/    cpur^  r^cciv«r,ed  ^uft'  ^?.>'*id  *i  SH  ^^*?  ^«*^  * 

^       ;  '  ioo  (.\^f)d  .63/*  wixicfi  .wcfeithfn  and  thri-c  ib  and  bjriti( 

:  faid  cowt  ad}udg[e^  fo.tjbe  ijiid./:  and^uf.  foff  t^eir  disf^^ 

ges  wbipK  t|iey  had  Tudamed^  jis  welt  oil  oqcafioA  of  ,tii 

detaining  of  that  ^debt,  as  hi  their  coUs  and  charges!] 

fhem  laQ  out  about  their  fuit  in  that  behalf,  wh^neof  ti 

.    (aid  /?,  ,i»  <:i»viaed,  ai^  by  the  re/Qord.ahd  proipeedini 

thereof^  femainirg.in  the  i^idcpurt.of, our  &id  lord  tt 

king»   before  the.  kin^  binifel^^  at  Wtjlidnfltr  aforcifiii 

thore.  &ny  app^ears,  which  tajd  Jtidgment  ftiil  nunains  i 

the  faid  court,  in  its  full  foroe^  .firength^  and  effed,  an 

tiot  in  the  leaft  reverted,  annulled^  fet  afide,  paid,  fate 

fied,  or  difcharged;  and  the  iaid  y.  .and  G«  havie  noi 

nor  hath  cither  of  them  yet  obt;fuAed  executioa  of  thei 

faid  judgment^  wh'ereb^  ah  a3|oa  ha.t|h  AccvUfdtoth 

fai 


BectatattotijBi  in  TBtttt. 

did  7.  tfid  G.  to  demand  and  have  of  the  biiR.  the  faid 
203/.  3/.  above  demanded ;  yet  the  faid  jR.  (although 
ofien  requefted,  &c.)  hath  not  yet  paid  the  faid  203/.  3/. 
or  any  part  thereof,  to  the  iSud  J.  and  G.  or  to  either  of 
them,  bat  he  to  do  this,  hath  hitherto  >vhoUy  cefafed, 
an)  M  refofes  to  the  faid  J,  and  G.  their  damSge  of  10  /• 
tod  therefore  they  bring  their  fuit,  i^c.    Pledges,  Wr . 

l&ddUffX  (Js)  Rictard  Fern  complains  of  Join  Derm  Dedtrttf^m  6n 
bciue,  &fr.  of  a  plea,  that  he  render  to  him  10  /.  of  law-  ^^''^^.[''J^'^^ 
ii  money  of  Great  Britain^  which  he  owes  to,  and  un-  declaring* 
jofflj  detains  from  htm  :  For  fiat  wAereas,  the  had  Rick^ 
tri^  heretofore,  to  wit,  in  WxUary  term,  in  the  24th  year 
of  (he  reign  of  our  lord  the  now  king,  iii  the  court  of  our 
&id  lord  the  kin^,  before  the  king  himfelf,  (the  faid  court 
then  and  ftiil  being  held  at  tVeJltmnflerj  in  the  county  of 
WddkfeXf   by  the  coniideration  and  judgment  of  that 
court,  recovered  againft  the  faid  Jotbi  33/.  &d.  which  in 
the  fame  court  of  our  faid  lord  the  king,  before  the  king        «     . 
Umiclf,  zitVeftmnftir  aforefaid,  were  adjudged  to  the 
(aid  RtcAard,  according  to  the  form  of  the  ftatute  in  fuch  * 
afe  made  and  provided,  for  his  coils  and  charges  laid 
oat  by  him  about  his  *  defence,  in  appearing  to  a  certain 
writ  of  our  faid  lord  the  king  called  a  latitat ^  before  that  (*lid.6  J 
time  facd  out  by  the  faid  7oi4«  againft  the  faid  Riciard^  ' 

vhereopon  the  faid  Richard  was  no  further  profecuted ; 
whereof  the  faid  John  was  convided,  as  by  the  record 
and  proceedings  thereof,  remaining  in  the  faid  court  ot 
OUT  faid  lord  the  king  before  the  king  himfelf  at  Weftrmn" 
fitr  aforefaid,  more  fully  appears,  which  faid  judgment 
fiili  remains  in  its  full  force,  (Irength,  and  effed,  not  in 
the  Iraft  reverfed,  fet  afide,  paid  oflF  or  fatisBed,  and  aU 
though  the  faid  judgment  was  given  in  form  aforefaid,  yet 
the  laid  Richard  hath  not  obtained  any  execution  thereof, 
whereby  an  a&ion  hath  accrued  to  the  faid  Richard^  to 
<)emand  and  have  of  the  faid  John,  the  faid  33/.  and  6</. 
parcelof  thefaid  10/.  above  demanded^.  And  whereas 
the  faid  John  afterwards,  to  wit,  pn  the  ift  day- of  April  in 
the  year  aforefaid,  at  Wr .  borrowed  of  th'e  faid  Richard 
&'.6/.  6</.  of  like  lawful  money,  refidue  of  the  faid  10/. 
to  be  paid  to  the  faid  Richard^  when  he  the  faid  '^hn 
ihould  be  thereto  afterwards  rcqucfted*  yet  the  faid  John 
K  (although 


IMlliUEittiiBfl  ia  VMt  ' 

(akhoogliofiM  re^iKflvd^  i^c.)  Inibao^yQlpudtiieti 
loL  or' an;  paft  thereof  to  the  biikBichard^  but  be 
pay  che&ne,  orany^pvt  tSKKoi  hash,  bifthcrto  wbd 
Bcfufedand  flaH  refbieB.,  Toithe.  faol  BMrntd  hii  <bnia| 
9C  i^'.  andifacrtibM  Ik  beings  Us  Ut,  C^r. 

Ptedps,fc 
j>KUrfttkmoii  londW,  (fo}T:ifMtiy,  Walier,  aflipiee  of  B^UbmPi 
tSSdptl*^*  ESjubc,  aiidri^«»afar»r,fiaqmre>  flitfi«oftl 
ntdj9iieeQ££«ebjof  LondiM^  acGord»i{f  10  tie  ibrtn ^  the  ftatote» 
^ii^^t^'i  '  ^^  ^^  ^^^  ^^  provUedi,  complatDS  of  WHSm  A 
^iif  Jfor  ikr>>>  M»g '» tl^«  eufbdy  of  the  marfltai  of  the  ACr>h 
ttrefcnt  iherifTty^fitf  of  OUT  lord  the  oow  Idog,  bcfortt-  the  kuq^  kimfetft 
<»^y^*«^|2^«a  plea  that  he  render  to  the  fatdiy/jwtfjr,  affignee, 
^Q^  aodwiUdoiKfiMrefaady  30^  whachbeosKeatoaad  iiq»ilH.ydeUt»fte 
fop^AeJa  MiJ^  him  f  JVr  fte  wier^oi  he  the  fiiid  Tin9%eB  the  iiik 
i&Vr^^u  ^^  ^^^*>  »^*^«  24thyeaf  of  the reiga  of  our  bvmt 
and  fijfierif  kwd  6eidr;#  the  thinly  now  king*  ofGiotf  Bwitaioy  iicM 
Mttdoffierift  and  pPoTecutcdv  ^m  of  *  the  eoutt:  oC  our  lord  the  Ui 
V *I47)  ^^'^  ^^^  ^^  himreU^  the  faioe  oouit  then  aad  flflbi 
^^^  ing  beid  at  Wiflitiinfltr^  in  the  awnty  of  AfiUirjfa 
{^T^tZTa  againft  jhe  &id  /Ta&iw,  a  certaia  A  writ  of  our  faiiilfli 
^^kjDg  cftlifid  the  king^  called  &  hatiUtt^  direded  to  the  flierifis  of  Im 
€  ifiu  df  J^fV-  dm  i,  by  which  laid  writ  our  &id  brd  the  king  comnaed 
fSefherifr  ^^>  ^^t  fM  cjhmfi\  that  they  fliouM  take  the  (kid  IK 
Ham,  if  he  Ihould:  he  found  m  rheic  baiKwick,  and  k« 
him  fafe?y,  fo  that  they  might  have  his  body  before  4 
iord  the  king  at  Wejltmnprt  on  Wedncfday  next  aitcr  \\ 
days  of  EtLJler,  then  next  following,  to  anfwer  the  &i 
Timothy  in  a  plea  of  trefpafs,  and  ano  to  a  bill  of  theftx 
Timthy^  againft  the  hid  fViUiam  for  30/.  on  promfe 
according  to  the  cufloro  of  his  majefty*s  court,  before  k 
maj^fty,  and  ihat  the  feid  ihtnflusf^i  ihouk)  then  ha^ 
there  that  writ,  w4iich  faid  writ,  afterwards,  and  beftf 
the  delivery  thereof  to  the  faid  j*m^i  rf  tie  faidd^i 
London,  to  be  executed  as  i^ hereafter  mentioned,  was^ 
marked  or  lodorfed  tor  bail  for  1 5  /•  by  virtue  of  an  A 
davit  of  the  caiif&of  adkui,  before  them  made  and  du 
affiled  of  record  In  the  fiMd  court  of  out  faid  lord  thekiffi 
before  the  king  himfoif,  according  to  the  form  of  thefii 
tute  in  fuch  cafe  made  and  provided,  which  (aid  wiitf 
indorfed  afterwards,  and  before  the  return  thereof,  io"^ 


of  Midilefrx. 
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SbcriiT. 


Sheriff  of  the 
faid  cotimy  of 
Middlclcx. 


on  the  27th  day  of  Aprils  in  the  yeas  afowfiud^  at  Imu 
/snifbrefaidj  in  the  pariflk  and  ward  afofdiud'»  wasdeli- 
»ercd  to  the  hxdWimm  fkket  vadTHmuu  Shmtf,  then  ^^"^^  '"i* 
w^j^f  uf  the  fsud  City  y  LoMorf,  mdu^  form  o«  taw  t6.be  dkfe». 
rxccuted,  bv  T-iftue  of  which  faW  writ^  Uv^,  faid  IVHUmn 
f^kkft  and  Th&mof  Skimer,  thea  beiiig>  flktrifFsi  aa  aforefaid^ 
ifterwards,  and  before  the  return  Qf  the  fiitd  wrt«,  towrt^ 
>n  the  day  and  year  laft  aforefiiid>  at  Lorubn  afoifaid,  "*#  1,  |  "^4! 
^c,  and  within  their  bailiwick^  did  take  aad  arreft  the 
aid  WiHiam  by  his  bodf  ,  and  then  and  thepe  had  atid  de-^  r 

aiaed  htm  in  their  cnftod;,  at  ih^  foit'of'  the iiidT^inwt^  "    * 

or  the  caufe  aforehid  \  and  the  faid  WtiUom  bein|  fo  ar-  j.  | 

eflcd,  and  in  cuAody  of  the  (aid  flicriiF^ a» afbfelaid,  ^^  (*r  A^\  ^  it 

he  ^  fuit  of  ihc  feidT/MoM^,  by  vinue  of  the  faid  writ,  \    '  t^^  ^  £ 

he  faid  WiUiam  Fkket  and  Thimof  Sbnnery  beine  fieri ffs  SheriiT. 
tsarorefAid,  afterwards  and  before  the  return  of  the  faid 
vt\i^  to  wir,  on  the  day* and  year  laft  aforefaid,  at  Londm 
iforefaid,  in  C!?r.  and  within  their  bailiwick>  took  bail  far 

he  appearance  of  the  hid  ff^ilHam  vtt  the  return  of  the  ^Ci 

lid  wrk^  and  on  that  occafion  the  {^dWilUum  on  the  ^'^ 

£7th  day  of  Jlpril^  in  the  year  afoFcfatd,  at  I«an^- afore-  —  ^^ 

aid,  in,  Wr.  by  his  certain  writing  obligatory  cotnn^only 
failed  a  bail-bond,  fealed  with  the  feal  of  the  (aid  Willu 
m^  and  now  fhewn  to  the  court  of  our  faid  lord  the  king,, 
►efore  the  king  himfelf,  the  date  whereof  is  the  day  and  * 

ear  laft  aforefaid,  acknowledged  hinrfclf  to  beheld,  and  ^    .  "^ 

irmly  boimd  to  the  faid  William  Picket  an^TAomas  Skinner^  CountT  tf  —  s^ 

hen  being  rheriflPs  6f  tie  faid  city  of  London^  as  aforefaid,  Middldcx,  J 

y  the  names  of  William  Picket  and  TiomatSkirtfitr,  Efqrt.  51,5^;^ of  iKe 
hmffi  of  the  citf  of  London^  in  the  fum  of  30  /.  of  lawful  conmy  of  J^J- 
r»oney  of  Great  Britain^  to  be  paid  to  the  faid  fheriffs,  or  ^**^*^  ~" 

heir  certain  attorney,  executors,  aditiiniftrators,  or  ailigns, 
rhcn  he  the  faid  William  fhould  be  thereto  afterwards  re-^ 
uefledj  with  and  under  a  certain  condition  fubfcribed  to 

he  faid  writing  obligatory,  that  if  the  faid  WilUam  did  t««^ 

ppear  before  the  k>rd  the  king,  at  Wefindt^er^  on  Wed^  t/'^ 

ffday  next  after  15  days  of  Eefltr^  to  aniWer  to  fhe  faid  ^ 

Im^hy  in  a  {>1eaof  trefpafs  ;  and  alfo  to  a  bill  of  the  faid  ^ 

^mstky\  to  be  exhibited  againft  the  faid  ^////Vtm,  for  30/- 
n  promlfes,   according  to  the  cuftom  of  his  majeily'a 
ourt,  before  bis  niajefty,  then  that  obligation  to  be  void, 
)C  2(  €therwife 


othtrwifc  to  be  and  remain  in  full  force  and  vini>t,  a* 

the  faid  writing  obKgatory,    and  the  coDdition  there 

'  (relatiGtn  being.theteto  had),  may  more  fully  and  at  \r 

J .  ',  ^ppoar;  aiKltbefaid7V>^i^in  fad  faithj  thai  the  fiid  H 

^fOfn^a  not  appear  before  the  lord  the  king,  at  IVejlmnJ, 

9par/f^^Jif(^^yneasfr:aftejr  iSdays  p[  Eajicr^  in  ihecondil 

of  the  faid  .writing  obligatory  menuoned.  according  lo 

C*I 4.0^  crigency  of.  the  *. faid  )vrit,  but  therein  wholly  failed 

V       nryj  made  default,  whereby  ih?  faid  writing  obligatory  btti 

forfeited;  and  the  faid  Timothy  further  faith,  that  the 

writing  obligatofy  being  fo  fbrieited,  and  the  money  chi 

in  fpecified,  or  any  part  thereofj  not  being  paid  or  fat 

sberiiF.  .  ed,  to  the  faidyim/^,  the  faid  William  Picket  andT^^ 

SheriCof  thf    Skimier^  beipg  then  Jberiffs  of  the  city  &J  London  as  af« 

dicfex^  ""^  ^'^'  ^**^»  afterward?,  to  wit,  on  the  3d  day  of  May,  m 

year  afprefaid  to  wit,  at  Laruto  i^foreraid,  in,  6f^.  at 

requeft,  cpfts,  and  charges  of.  the  i^LxATimQthy,  the  pL 

tiff  IB  that  fuit,  by  an  indorfement  on  the  back  of  the 

writing  obligatory,  made  and  atteded  In  the  prerenc 

twp credible  witneffes,  and  fealed  with  their  feal  of  ol 

<iheriC  ol^ftheriffs^  a0igi)ed  the  faid  writing  obligatory  to  the 

7im9thyy  according  to  the  form  of  the  (latute  in  that 

made  and  provided,  as  by  the  atrignment  indorfed  on 

faid  writing  obligatory  as  aforefaid,  and  duly  flamped 

fore  the  exhibiting  of  the  bill  of  the  faid  Timothy  tp 

the  {si\d  WlUiamf  according  to  the  form  of  the  ila 

,^  aforefaid,  and  to  the  court  of  our  faid  lord  the  king, 

.    fqfe  the  kiog  himfelf  now  here  fhewn,  the  date  whc 

,   ,  ■  is^iheday  and  year  laft  aforefaid,  may  more  full  v 

pear;  by  rnean&  whereof,  and  by  force  of  the  rti 

in  fuch  cafe  made  and  provided,  an  adion  hath  acci 

Sheriff  of  the"   .^,0  the  faid  W-4y,;,iw  aflignee  of  the  m  Jhenfs 

touDty  of  Mid-  demand  and  have  otand  trom  the  laid  Wmam^  the 

^iefex,  ,30/.  above  demanded;  yet  the  {^x^lVilitam  (alihc 

often  r^queiled,  ^c,)  hath  not  as  yet  paid  the  faid 

above  demanded,  or  any  part  thereot,  to  ihe  faid  ^f 

urn  Picket  and  Thomas  Skimter^  or  to  either  of  them* 

fore  the  faid  affignment,  or  to  the  raidT/m5%,  affrg 

.as  afor|;£s^id,  fmce  the  faid  aflignment^  but  he   fo  to 

hach  hitherto  refufed^  and  dill  refufes.    To  the  faid 


^erlatatfonjei  in  t^etit:. 

w?%,  aiTigncc,  as  aforefaid,  his  damage' df  ip/.  and'    { 
hcrefore  he  brings  his  fuit,  Wr.  ^  >    ■ 

•      Pkdges^Jiff.    j 

Lmdariy    (fs,)   Richard  Perm,    aflignee  of  Sir  Robert  Declintion  ao- 
r,y!ar.  Knight,   and  Benjamn  Cole,  PfqaircV  *  rt,eriffs:v';-|;^;^ 
^f  the  faid  city  of  London^  according  to  the  fprm  ^f  the  the  biii,  when 
tatme  in  fuch  cafe  made  and  provided;* cpntplains  of^*^*  ****"'^>^"^ 
Viiiiam  Dof  bcingj,  fife .  of  a  plea,  that  he  render  to  the  cuu^/^^'  ^* 
lid  Richard^  aflignee  as  aforefaid^  600L  of  lawful  money  /*     ^    \ 
\{ Great  J5rr/Ji«,  which  he  owes  to.  and  ynjuftly  detains  \    *S^J 
rom  himi  and  whcreuppn  the  faid/JiV&rJ,  by  f.  B. 
LIS  attorney,  complains,  That  whereas^  t^t  faid  Richard 
icretofore,  to  wit,  on  the  5th' day  of  June,  in  the  year 
f  our  Lord,  I783*  fued  forth  out  6f  the  court  of  our 
aid  lord  the  king,*  oefbre  the  king  hinrifelf  \the  faid  coiirt 
dn^  then  and  novt^  at  Pf^efttnhtjler,  iii  the  f^id  county  of' 
Middle ffx)^  a  certain  writ  of  our  ford  the  ki^g,  called  d' ' 
pecial  capiai  a// r^^/wfow/ttm  direSed  to  the.  faid  fllerifFs; 
ly  which  faid  writ,  the  faid  (herifFs  were  coirt^manded  to 
ifcc  one  J^kiDem^  if  he  (hould  be  founif  in  their*  baili-  * 
i^ick,  and  him  fafely  keep,  fo  that  they  might  have  his 
ody  before  his  Majefty  on  the  morrow  of , the  Ho^y  Trinity 
ifherefoevcr  he*{houId  then  be  xn'En^land^  to  anfwer  the^ 
iii  Richard  in^a  plea  of  trefpafs,  on  the  cafe  upon  pro- 
fiiffes  ro  the  faid  Richard  his  damageof  600  /.  and  that  the  . 
lid  fheriffs  fhould  have  there  that  writ  j  which  faid  writ, 
fterwards  and  before  the  delivery  thereof  to  the  faid 
lierlflTs  for  execution,   as  hereafter  is  mentioned,   was ., 
uly  marked  ormdorfed  for  bail  for  300/.  by  virtue  of  an 
ffidavit  made  and  filed  in  the  faid  court,  of  the  caufe  of  • 

<£tion  of  the  faid  Richard  in  that  behalf,  according  to  the 
3f  m  of  the  flattite  in  that  cafe  made  and  provided,  which 
tid  writ,  fo  indorfed,  afterwards  and  before  the  return ' 
lereof,  to  wit,  on  the  14th  day  of  June^  in  the  year  afore- 
lid,  at  Lmdm  aforefaid,  in  the  pan(h  and  ward  aforefaid, 
^as  delivered  to  the  faid  Sir  Robert  Toy  lor  and  Benjamin  ^ 
ViT,  then  and  (till  being  (heriffs  of  the  faid  city,  to  be 
xecuted  in  due  form  of  law;  by  virtue  of  which  faid 
Tit,  the  faid  Sir  Robert  Taylor  and  Benjamin  Cole,  (herifFs 
i  aforefaid,  afterwards  and  before  th«  return  of  the  faid 

writj,  ^ 


w 


(*  \    writ,  to  \v%  op  t^ic  day  and  year  •  afoiefatd,  at  l-^ 

^5  •  aforcfaid,  in  tht  pari^  and  ward  aForcfaid,  and  with' 
their  bailiwick, « took  and  arrcfled  the  faid  Jokn  Derm^  t 
his  body,  ^nd  then  and  there  had  a  ad  dcEained  htro  i 
their  cuftfidy:,,  ajt  tfc^  fuit  of  the  fard  Ri^hard^  for  d 
caufc  aCorefaidf  af\id  tW  faid  J^hn  D^fwi being  fb  arreftci 
and  in,cuftody  w  die  Vaic!  oir  Robert  Tayhr  and  Bcnjam 
Cole,  meriffs  as  aforetaid,  , after wa  and  before  the  r 
turn  of  the  laid  wru^  to  wjt,  on  the  fame  day  and  ye 
iforcfaid,  at  JjtmSin  ^ifof^aid,  in  the  paflfh  and  wa 
laforefaid,  ani  \vitVin  ^thei.r  bailiwick,  took  bail  for  i\ 
appeaFisince  olfthe  itii^almhem  at  ihe  return  of  the  fa 

*  writ,  and  m.  that ^occajim  the  ^mi  WiSliam  Doej  as  bml 

furety  of  the  ^/i-Jqhn,  on  the  faid  I4t:h  day  oijune^ 
the  year  afortfaii,  at,  2>/w?fl«i  aforefaid,  in  the  parilh  ai 
ward  aforefaid,  ^y  his  certain  writing  obligatory,  cor 
monly  called  a  bail  bond,,  fealed  with  his  feal,  and  nc 
fliewn  to  the  court  here,  the  date  whereof  is  the  fan 
day  and  year  laft  aforefaid,  acknowledged  himfelf  to  1 
held  and  firnaly  bound  to  the  ftiid  Sir  Rdrcri  Taylor  ai 
Penjamin  Cole^  (heriffs^of  the  faid  city  of  London^  by  tl 
names  of  Sirjliohert  Taylor  Knight ^  and  Bmjarmn  C* 
Efquire,  (hetiffs  of  the  city  of  Z.Ww,  in  the  fumof  6oc 
of  good  and  lawRil  money  oi  Great  Britain^  to  be  paid 
the  faid  flieriffs,'  or  their  certain  attorney,  executors,  a 
miniftrators,  or  aRIgns,  when  he  thu  faid  IVilHam  fhou 
be  thereunto  required,  with  ^  condition  to  the  fajd  vrtkii 
obligatory  underwritten,  that  if  the  faid  John  fhould  a 
pear  before  the  lord  the  king  on  the  moirow  of  the  //< 
Trtmty^  wherefoever,  ^c.  to  anfwer  to  the  faid  Richa, 
in  a  plea  of  trefpafs  on  the  cafe  upon  promifes  to  the  fa 
Richard  his  damage  of  6oo  L  rhen  ihe  faid  obligati 
(hould  be  void,  and  of  no  force,  otherwifc  Arould  ftai 
and  remain  in  full  force,  vigour,  and  efefi,  as  by  li 
faid  writing  obligatory,  and  diC  condition  thereof,  rel 
tion  being  thereunto  had,  will  more  tufly  appear;  whu 

f  I  ^2  J  ^^^'^  writing  obligatory,  *  with  the  condition  there  und 
..  written,  was  taken  by  the  faid  fhe riffs,  by  virtue  of  tl 
faid  writ,  and  by  force  of  the  flatiue  in  fuch  c^fe  late 
made  and  provided;  and  the  faid  Richard  in  h&  fail 
that  the  faid  JoA;/ did  not  ap^:ear  before  his  Majefty  c 
the  .morrow  of  the  Holy  Trinity^  wherefoever,  Wr,  in  ff 
•     •      '        .  .  conditio 
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ntdiiion  aforefaid  m^ritfen'ed,  ^rcorditig  to  thfe  (Exigency 
the  faid  writ^  whereby  (hte  faid  ^dng  obligatory  be- 
me  forfeited,  and  t!<e  fiiid  fiirtl  of  money  therein  men-  ^^_^ 
jned,  or  any  ptrt  thereof,  not  being  iMud  to  the  finid 
errfTs,  the  fald  Sif  Rohrti  Taylor  and  Benjairin  Cde,  then 
id  now  being  fheriiFs  of  the  faid  city  of  tAnden^  afttr- 
irds,  to  wit,  on  the  i^ih  day  of  June^  in  the  year 
[}rdai(t,  at  Lm^im  s^forefaid^  in  the  parifh  and  ward 
M-efaid,  at  the  fequ^ft,  tofts,  aTid^  chargels  of  the  fai^ 
khard^  the  plaintiff  In  the  faid  fuit,  by  an  indorfenfient 
the  back  of  the  Taij  wrhing  obligatcxy,  made  and  < 

:tfled  in  the  prdTencfc  oT  two  credible  witnefTes,  fealed 
th  their  feal  of  office  df  flieriffs,  tffigned  the  faid 
iting  obligatory  to  the  faid  Richard^  according  to  the 
tn  offhc  ftatutelniuch  cafe  made  and  provided,  as  h.y 
z  fatd  afTtgnment^ndoifed  on  the  faid  writing  obligatory,  ' 
d  duly  ftamped  brfbre  the  commencement  dt  this  fuit, 
cording  lo  the  form  of  the  ftatute  in  that  cafe  made 
d  provided,  and  10  the  court  now  here  (hewn,  the  date 
icreof  b  the  day  an^  year  kft  aforcfaid,  may  niore  fully  '  - 
pear ;  by  reafon  ctf  which  faidpremifes,  and  according 
the  form  of  the  'ftatUte  in  that  cafe  made  and  provided, 
aftion  haih  accrued  tp  the  faid  Rsciard^  as  affignee  o^ 
:  faid  Sir  Ri^bfrt  Taylor  and  BenJamin'Cole,  {heriffs  of  the  • 

d  city  of  L^idm  a$  aforefai^^  to  demand  and  have  of 
t  faid  William  the  faid  fum  of  6oo/.  above  demanded  ; 
"vrrthhfi^  the  faid  William  (although  often  required) 
th  not  yet  paid  the  faid  600  /.  above  demanded,  or  any       *■»  ^  i  *  } 
rt  thereof,  to  the  faid  Sir  Robert  Taylor  and  Benjamin       "  ^ 
Gf,  or  to  either  of  them,  before  the  faid  affignmcni ;  or 
the  faid  Richar^^  ^  ailigne^  as  aforefaid  fince  the  fj^id  ^*  f  c;  '3^ 
ignment,  or  to  either  of  them,  but  he  to  pay  the  fame,  ^     ^^* 
any  part  thertof,  ttath  hitherto  wholly  refufcd,  and  ftill  ^ 

ijfes.  To  the  faid  Richqrdt  his  damage  of  20 /«  and 
sreforc  h^  brings  hisjuit^^  Wf. 

Pledges,  &fr.  -r- 

If  the  bond  be  afligned  by  the  late  Jberiffs  (add  that  if  by  ihc  hit 
►rd),  and  ihat  they  as  late  fberiffs  ailigned  the  fame  lo^*''*^" 
*  piamtiff ;  and  inftead  of  the  words  now  being  (berifj, 
'  (tAen  king  fieriffs)^  and  the  v^ma  may  be  laid  in 

LovJofi 


"^ 


^etlacattottj$  m  CroDtr 

London,  although  the  arr^ft  and  aifignitient  wai  maik 
the  country.     2  Lord  Raym.  1455.     24.  Str,  727, 

DeclftrtcioB  for       OxfordfiirCy  (fs,)  R,  B.  complains  of  J,  B.  ^tm%  1 

•^common  af-    y^.     fgr  that,  the  faid  J.  B.  on  the  5  th  day  of  Aug 
"  ^*  in  the  year  of  our  Lord  1 783,  to  wit,  at  Burfird  b  1 

faid  county,  with  forcq  and  arms,  to  wit,  with  IW 
ilavcs,  fticks,  and  6fts,  made  an  afTatih  on  the  iVid 
and  th^p  and  there  heat,  bruifed,  wounded,  acd 
•  treated  the  faid  R>  inforouch  that  his  life  wai  ihfO  ; 
there  greatly  defpaired  of,  and  other  wrongs  to  him  d 
and  there  did,  to  the  great  damage  of  the  faid  R. 
againft  the  peace  of  our  lord  the  now  king,  To  the  I 
R.  his  damage  of  iOo7.  and  therefore  he  brings  h'ci  i 
ifc.  ^  Pleiigcs,  c^. 

For  «n  t^jkult         London  (Js.)  R.  B.  complains  of  J.  B.  being,  &c. 

and  iroprifon-     that  the  faid  J.  Qu  the  I  ft  day  o{  tJv^^mher^  in  tk  ; 

™"^*  of  our  Lord.  1783,  with  force  and  arms,  to  wit,  ^ 

fwords,  ftaves,  (licks,  and  6(ls,  made  an  alTaukoTi 
faid  R,  to  wit,  at  London  aforefaid,  in  the  parlih  of 
MaryJe  Bow,  in  the  ward  of  Cheap,  and  then  and  t 
beat,  bruifed,  wounded,  and  ill-treated  her,  and 
and  there  imprifoned  her,  and  kept  and  detained  he 
prifon  for  a  long  time,  to  wit,  for  the  fpace  of  ten 
then  next  following,  until  (he  was  forced  and  obliged  i\ 
out  and  expend,  and  did  lay  out  and  expend,  a  large  fu 
money,  to  wit,  the  fum  of  40/.  in  the  obtaining  of  bei 
charge  from  fuch  her  imprifonment,  without  iny  re: 

(j^  \    able  or  probable  caufe  whatfocver,  contrar)'  to  the  * 

^  5  4y  and  cuftoms  of  this  realm^  and  againft  the  will  of  ibc 
R.  B.  And  alfo  for  that  the  UidJ.  B.  on,  c^c 
another  count  for  a  common  afTauIt),  and  then  and  t 
'  '  *  did  other  wrongs  to  the  faid  /?.  againft  the  ^eace  of 
lord  the.  now  king,  i^c.  to  the  faid  R.  her  damage  of  1 
and  therefore  (he  brings  her  fuitj  f^c. 

Pledges,  k 
_^   ,      .     .  London  (fs.)  J.  :R.  complains  of  T.  K,  beine  in 

DecUrttwn  m  n      %  r^  r  i  err  1  I-     ^  r 

/rwrr  for  plate,  cuftody,  cfr.  ot  a  plea  or  trelpafs  on  the  cafe,  fat 

The  day  is  not  '^^^^'^^  ^hc  faid  T,  K,  on  the  2d  day  of  Nm^cmiHr^  ii 

iiuteriaU       ,   y^.ir  of  our  Lord  1 783,  at  Lw<foi  aforefaid,  in,  yr. 

poflTefTed  of  certain  plate,  to  witj  one  filver  tankard, 

one  pint  filver  mug,  of  t^>e  value  of  10  /,  of  lawful  m 

oi  Great  Britain,  as  of  his  o\yn  proper  goods  and  chai 


^cclatattotijS  in  Cverpafj^. 

i  being  fo  thereof  poffefled,  he  the  faid  T.  iST.  after- 

irtJ%  to  wit,  on  the  fame  day  and  year  afor^faid,  at 

ndm  aforefaid,  in,  f^c.  cafually<  loft  the  faid  goods  and    , 

aitels,  out  oi  his  hands  and  poffeirion,  whjch  faid  goods 

i  chaicelsj  afterwards,  to  wit,  on  the  fame  day  and 

ir  t(orth\d^  at  London  aforefaid,  in,  (^c.  came  to  the 

nds  and  poffeflion  of  the  faid  T.  K.  who  found  the 

DC ;  yet  the  faid  T.  K.  knowing  the  goods  and  chattels 

be  the  goods  and  chattels  of  the  faid  J.  R.  and  of  right 

belong  and  appertain  to  the  faid  J.  R.  but  contriving,  *     * 

d  fraudulently  intending,  craftily  aud  fubtilly  to  deceive 

d  defraud  the  faid  J.  R.  in  this  refpeft,  hath  not  as  yet  • 

ivered  the  faid  goods  and  chattels,  or  any  part  thereof, 

the  laid  J,  R,  (although  often  requefted  fo  to  do), 

t  he  the  faid  T.  K,  afterwards,  to  wit,  on  the  3d  day 

November y  in  th';  year  afore(aid,  at  London  aforefaid, 

y^.   converted  and  difpofed  of  the  faid  goods  and       *       •      f 
attels  to  his  own  ufe ;  to  the  faid  7.  K.  his  damage  of 
/.  and  tnerefore  he  brings  his  fuit,  6fr, 

Pledges,  yr.     • 
[f  the  a3ion  is  brought  for  money,  add,  money^  goods,  , .  ^ 

IchatUis,  C    ^55) 

•  Oxfordjhire  (JjJ  J,  JV,  complains  of  R.  A,  being  in  DecUraiioa  m 
\  cuftody  of  the  mar(hal  of  the  Marjbalfea  of  our  lord  in'^JI^/'^^J^^' 

now  king,  before  the  king  himfelf, /or  that  the  faid  {he  cTorc%Annf 
on  the  loihday  of  O^ober,  in  the  year  of  our  Lord«Pf»ndticidmt 
B4,  with  force  and  arms,  Wr.  broke  and  entered  a  cer- J°^,"  ^^^^  ^"'^ 
1  dole  called  Ryi  Clofe,  of  the  faid  J.  fituate  and  being       ^* 
WitTu-y^  in  the  faid  county,  and  there  with  his  feet  in 
Iking,    trod   down,  trampled  upon,   confumed,    and 
lied  the  grafs  and  corn,  to  wit,  wheat,  rye,  barley, 
IS,  beans,  and  oats  of  the  faid  J.  of  the  value  of  10/. 
re  then  growing,  and  th^n  and  there  .whh  cattle,  to 
,  horfes,  mares,  bulls,  oxen,  cows,  andflieep,  trampled       ;f 
m^  rooted  np,  confumed,  and  fpoiled  other  the  grafs       ^  *  •* 

I  corn,  to  wit,  other  wheat,  rye,  barley,  peas,  beans, 
1  oats  of  the  faid  J.  of  the  value  of  other  10/.  there 
n  alfo  growing,  and  other  wrongs  to  the  faid  J.  then 
t  there  did,  to  the  great  damage  of  the  faid  J.  and  * 

Linfi  the  peace  of  our  lord  the  now  king,  iic.  To  the 
I  y.  his  damage  of  20 /.  and  therefore  he  brines  his 
i^c.  Pledges,  Wr. 

Venuf, 


-  1 


Venue. 

Tenve.  T^ENUE  (vlchutum,  or  vtfhetum)  is  tht  pJict  ft 

^  'W'heficc  a  jtiry  arre  to  com«  for  thfe  trial  of  cau 
which'  is  gcntrally  fomc  neighbeuriftg  tfttce,  Iian^j  f 
HHcim  kMtma^  from  whence  it  is  ^Oed  -^Wwlirt^ 

Gcnerti  niie  of     The  general  rule  of  law,  as  land  flown  by  \^mAt 
V  ^^^«   w.  That  every  trial  (hall  be  <nit  of  that  tmm,  pm-rjh, 
vame.       /tamUty  <fr  place  known^  out  of  the  /wtw,  fitc.  wnhln  wl 
the  «M/r^  offa/f  iffaabk  h  aUedged,  i*fat  is  moA  ctr 
and  ncarcft  thereunto,  iJie  itihabitarlts  hereof  miy  "h 
the  better  and  moret^eTtatn-'knowIedgt  df  flic  faS, 
Zi«.  125.  ff. 
Minj  niceties       Many  nrcetil!fs  which ^ere  fermetly  to  be^bfcrveij  i 
got  over.         rcfpeS  to  the  laying  the  "wnue^  are  now  refftoved  by  * 
\   156)    4^5  >*«.  ^*  ^6.  whith  ^naSs,  *  TAi*  avery  veiinr 
ciasj  yJr  #A^  ftial  of  any  ij^^  pdU  he  mukried  vf  tk  1 
of  tie  proper  comty'iitAertji^iij^'htri^ 

.Bj  Jl^t.  2^.*Geo.  2.  c  i8,    "  Evttyvert.fi^J^ 

*'  the  irial  df  any  ifliie  in  anyadion  or  irfformation  n 

'**  any  penal  ftatuie  in  any  of  his  maje^'s  courts  ^f 

*•  cord  at  Wefifmfter^  in  the  counties  palatint:  of  I^ 

*«  /^,   Chefier^    and  DurJiam,  and  the  principalirj 

"  »Wif/,  fluill  l)e  awarded  o(  the.  body  of  tht  pn 

*«  county  where  fuch  rffae  b  triable.**   /  z. 

Real  taions  tp      All  aSions,  real  or  mired,  as  trefpafsj  qu^rt  dm 

^^^ttwMt*    fi^&'^y  ey foment,  wafle,  &c.  mnft  be  laid  iti  the  ft 

proper  coun  jr.   ^j^^^  ^j^^  y^^  ^^.^      Srfl/7.  1 89.  414,     $0  debt  for  f 

agatnft  an  aflignee  of  a  terni,  on  the  privity  tf  eAatt 
local,  and  will  lie  no  where  but  in  that  county  where 
lands  are.  Cro.Car.iS^.  Latci.iS*/.  7^*43.  I 
upon  efcape  is  alfo  local.  2  Lill.  M.  7B2. 
Pcrfonai  tftioni  All  perfoual  aSionF,  as  debt,  dednue,  aFault,  de 
f^:'  trover,   and  converfiqn,  account,  flander,  and  the  i 

the  plaintiff  may  declare  in  what  county  he  pkafes. 
Ut.  282.  So  agatnft  a  fhcriff  for  a  faltc  return,  1 1 
136.  If  a  perfonal  aSion  be  founded  upMi  a  thing  i 
9ut  of  the  realm,  it  may  be  brought  in  any  county, 
fttall  be  alledged  at  fuch  a  place,  in  focb  a  county  : 
^ebt  be  upon  a  bond  or  bill  made  at  HanAurgk^  it  nu; 
alledged  at  H.  'viz.  9t  Iflington,  in  the  comfy  cf  Mi<ldk 
-  .  Li 
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L  4,  Salk,  660.    Sq  Upon  boii4.    Silk.is^    ImNv.  ' 

Z  Cm.  76,  '  •  . 

^hcn  an  a6tion  b  founded  u{x>n  two  things  in  •diitr-.Viniea  the  iQ ion 
:cHJnrie&,  both  material  to  the  inamrMaacft  of  the  j^^^^J^^**^ 
n,  it  may  be  brought  in  the  one  comity  or  titfe  otiier.  aiirerentooml- 
2.  a.  Bf,  38.  i.  40.  tf.  As  if  an  arreft  he  in  tiwc  coon- tic*,  how  10  be 
nd  an  cfcapc  in  another,    t  iLfv.  114.    So  iA  an*'®"^^^' 
n  for  m  falfe  retom  tf'wnefi  invnitiu,  where  Che  Ihe- 
vsis  in  company  of  thepany,  2  Afotf.  23.    So  if  the  j 

;r  in  ofie  cminty  is  dependent  vpon  tttaftter in  atio- 
the  pkimifiF  may  liave  «fae  afikion  in  the  one  ^  c&ssn^ 

the  other.  7  Co.  i  i.  As  if  two  conijpii^  to  indid 
ler,  and  make  the  isxeduliesn  df  the  ^onfpiracy  in 
ler  county^  confeiracy  lies  in^theiiDtiecoftnty  or^he 
.  7Ca.  1.5,  Soformalibiociflyfafng  an  execution 
ftUUfex^  whereby  he  was  arrefted  inDorfitJbine.  Qro. 

574.  So  if  an  a&ioB  ^n  die  i:afe  he  agaitxft  the 
r  oi  Derdfig^fiire^  for  not  afreftiiir  a  :inafi  upon  a 

ut  kgatitm  to  htm  direfied  in  DerHghfrirey  iupen 
b  he   returned  tm  wft  iaoenhis^  it  may  be  hi  DiflU^ 
or  ill  Middkfixy  wSiere  the  retorn  wa&  made, 
209. 

an  afT^ult  and  imprifonnient  happens  at  Mira«rnr,  it  if  tiftiilt  hipi 
be  laid  at  Jjmdon^  in  the  pttrijb  df  St.  Maiy  »le  Bow,  P«  •»*«»<«* 

VHird  ./Cheap.     FMcas  v.  Mojlyn.  HH.  T.  1 7TS 1  TlJ^JT^" 
f  the  plaintiff  was  baniflied  from  Mimrca  to  C^Ai- 

it  may  be  laid  in  Miratca^  to  wit,  at  London^  He. 
Kf^ep.  178. 

?ery  itimfitory  a^ion  mtj  be  laid  In  any  county  in 
md,  though  the  matter  arife  beyond  the  ieas,  ibid,         ' 


r  y7i3l.  21.  Jof,  I.  r.  4.  **  All  fuits  on  penafl  ftattttes  Aftiontonpccni 

all  be  bid  in  their  proper  county,  and  if  on  the  ge-^^'?'***'***" -^ 

jral  iffue  pleaded,  the  offence  be  not  proved  in  the  *^  *^i„'y/'" 

me  county  in  which  it  is'laid,  the  defendant  (hall  be 

iind  not  Sfuilty."  "  ' 

his  a£t  does  not  eijtend  to.  any  offence  created  yS^v^  Conftrnaiou  of 

ktute  ;  (o  that  profecutions  on  fubfequent  penal  fta-  ^^*  **^ 

are  not  retrained  thereby,  but  that  ftatute  is  as  to 
I,  as  it  were,  repealed  pro  tanio.  i  Salk,  372  by  ten[ 
n.  Secondly,  That  all  informations  and  popular 
in^  in  penal  (tatutes  made,  before  that  ad^  mud  by 

force 


INtttte. 

force  of  21  Jac,  i.  r.  41.  be  laid,  brougbt,  and  pitsfa 
in  the  proper  county  where  the  fa£t  was  donc« 
Bunhiry  236. 
$0  •gmijjft  offi-  .  «  So  if  afiiofls  arc  brought  againft  any  judicc,  n 
ccrf,  arc.  „  ^  bailiflF  of  any  city,  town  corporate,  head  bore 
^'  portreeve,  confiable,  tithing-mao,  coUe£kor  of  I 
*^  dy,  fifteenths,  church  wardens,  and  other  p 
**  caded  fwom  men,   executii^  the  office  of  dM 

(9ff .  |^o\    **  warden  or  overfeer,  '^of  the  poor,  and  their  icf 
^b^J    "  or  any  of  them,  or  any  other  which  in  their  aic 
^*  afllilance,  or  by  their  commandmem,  fie.  the 
'^  mpft  be  laid  where  th6  f^&rwas  committed,  c 
*'  defendant  mud  be  found  nol  guilty?'    Siat,  %\  J 
c.  1 2.  ff^.  5.  vide  Sir.  446.     Paugian  113. 
T^uifiBce,  debt     A  nuifance  muft  be  laid  in  the  proper  countj] 
fof^  rent,  local,  j^^  f^^  ^^^^  ^umit  the  affignce  of  a  term  oo  tbep 
of  edate  is  local,  and  will  lie  no  where  but  ia  the  o 
where  the  lands  are.    Cro:  Can.  133.    Jongs  43. 
debt  for  rent  agabd  the  leffee  may  either  be  laid  1 
the  land  lies  or  the  deed  was  made.    Sir.  776. 
When  pUmtiff     .  Where  the  evidence  neceOary  to  fupport  the  a 
mty  ity  his  ver  arjfes  in  two  countics,  the  plaintiff  may  lay  the 
pkifts."'  *    >n  v^hich  county  he  will.    Salk,  669. 
Canfe  of  aaioa     FoJIer  moved  to  change  the  venue  from  London  toO 
cottnt!e'"thr"^"  the  common' affidavit}  fValkir  (hewed  ftwcao 
Tenuc*ft*ii  ^  was  a  contraa  to  be  performed  in  Cambridgeftnre^  be 
^e  laid  in  a  third,  wager  Is^d  out  vit  Oxford ,  on  the  running  of  a  ho 
^   Newmarket^  and  cited  i  Jf7/f.  1 1^.  fod  nan  oSocaiur 
per  cur,  it  is  cl^ar  the  venne  ought  not  to  he  laid  in  £a 
and  Cambridgejbirf  is  a  third  county  to  which  the  rto 
hitherto  a  flranger.    Had  the  v^nu^  been  laid  there 
probably  (hould  not  have  changed  it>    Rule  abfblote 

0/   changing    th?  Venue    in    tranj^c 
jiSiims. 

Theftit.of  6-R.  2.  r.  2.  having  ordered  all  writs ^ 
laid  in  their  proper  counties,  thiS|  as  the  jodges  co 
Court  will  not  ved,  impowered  them  to  change  the  vemu^  if  requ 
change  the  vc-  ^^  ^^^  ^^  j^^cfl  rigidly  on  abating  the  writ,  which  1 
Aue  to  any  of      ...  .        1     ^   •  •        r  cv-       ^,      ^.  n*        r.  11 ' 

the  four  nor-    tifc  began  ip  the  reign  of  yawwthe  Firlt,  7,Salk, 

thern  counties   and  this  power  is  difcretionally  exercifed.  To  as  no^  /« 
TrVr'^ciicuk.    *^"^  prevail  a  defoSi  of  '],u(iice^  therefore  the  court  wi; 

chj 


9enue. 

;c  ihc  venue  to  any  of  tbe/oi/r  mrtiem  rountier^  prc- 

is  to  the  fpring  circuit;  becaufe  there  the  affixes  are    (*t  tFs\ 

n  only  once  a  year,  at  the  time  of  the  fummer  cir-    ^      ib// 

1  fyHf.  138.  Str.  480.;  nor  can  it  be  changed, 
k  a  county  where  the  whole  caufe  of  aSion  arofe, 
>.  178.  . 

e  venue  is  not  changeable  in  an  a^ion  for  fcand.  In  whtt  caret 
ttm,  pronwflbry  note,  or  bill  of  exchange,    iw'.  ^^°^%j*°"'*  ^' 
7artA. /^oo.  Vent.  363.  Barnes  482.  49a.     So  in  cot^  ^  *°5^  •        • 
t,  for  the  venue  cannot  be  chans^ed  if  on  a  fpecialty, 
^07.    Barnes  /^gi.     2  •S'/r.  878.    So  in  an  adion 
falfe  return.  ,  Salk.  669.    But  it  is  laid  down  in 
1 564,  with  good  reafon,  '^  Tiat  in  tranjitory  anions 
court  ougit  to  charge  the  venue,  whm  it  appears  upon  1 

circumftances  laid  before  them^  that  there  is  a  probable  ,^ 

isnd  to  apprehend  that  a  fair  ^  impartial ,  or  at  kaft  a  fa* 
liSory  trial  cannot  be  had**    Ofwp.  Rep.  5 10. 
the  caufe  of  a^on  arifes  in  fVales^  smd  the  •y«w^  if  ^j^^  ^.^^^^  „g 
L  London,  the  court  will,  on  affidavit,  order  the  ve~  aaion  arifes  in 
1  be  changed  into  the  next  Englifi  county ;  and  the  Wales,  tad  the 

-    .0  T     TMr  itu  ^  ^  venue  in  Lori- 

n  mull  be  to  change  it  into  the  Weljo  county,  and  don,  it  mif  be 

ito  the  adjoining  Englijb  county,  becaufe  the  a^da-  changed  intc^th? 

loft  exprefs  in  what  county,  and  not  -elfewhere,  the  ^*^^^°8^'^ 

of  a/Hon  arifes :  but  after  the  venue  is  fo  changed, 

lufe  may  be  tried  in  the  next  adjoining  £n|^/t/2r  coun* 

nd  therefore  it  cannot  be  changed  out  of  the  adjoin^ 

ngiifli  county  into  fVales^    2  Black.  Rep.  962. 

is  not  fettled  whether  the  court  can  change  the  venue 

an  Engli/b  to  a  fFelJb  county.    DougL  Rep.  249. 

le  v^mte  cannot  be  changed  into  a  county  palatine,  Cannot  be 

c  was  changed  into  Ci^/?^r,.  becaufe  the  court  can  changed  mto  a 

down  the  record  by  mittimus.    Lord  Raym.  ^A^^-V^^^t^T^o' 

Is  122.  Cheaer. 

ie  venue  may  not  be  changed  from  a  county  at  large  in  what  cafes  ic 
a  city  and  county :  Barnes  388. ;    but  it  has  been  may  be  changed 
fed  from  a  county  at  large  into  London,  ibid. ;  and  it  l^ur^eTZ^I 
be  changed  from  one  county  and  city  into  another  city  and  county. 
J  and  city,  Frac.  •  Reg.  C.  P.  429. ;  but  it  cannot .  (*j^q\ 
langed  into  Hull,  Canterbury,  fjc.  becaufe  it  is  not    V   *^    ^ 
n  when  an  aflize  will  be  held  there ;  nor  into  the 
of  Worcefler,  or  Gloucejler,   out  of  the  coiftity  at 
,  becaufe  the  affixes  for  the  city  and  county  at  large 

are 


aff  held  at  the  hme  place :  but  the  reporter  fays,  aS^ 
is  in  the  difcpetion  of  the  court.     Bt^rms  490* 
IfcaDfeofaaioo      If  the  caufe  of  adion  arifes  in  Btnuick  onlf,  tKe 
arifts  in  Ber-    ^^^    it  fcem^  (hbuld  bc  in  Nf^Hkrnnhcrknd.    3  Bi 
wick,  the  venue  -^  '  ^     ^ 

mnftbemNor-  ^^«  IO30. 
ihnmbefUad. 

Vcone  not  Adion  by  attorney  on  a  promiObry  note  tnA  01 

chtnged  in       cooflts,  iBOtton  to  change  the  vtnm  from  I\£Mefn 

^fl^/y^^^  iikfgirdon  the  ufaaUffidavit,  2  5^jw/  390,  39a,  1 

ciled^    Daey  (hewed  catTfc,  and  undertook  to  gwc 

dence  on  the  note.     Rule  difchirged,     2  Black,  i 

993. 
Attorney  htt  An  attorney  has  no  privilege  to  have  the  wwaf  ^hn 
S'^et'hfv^.  ^oH/MOffex,  where  he  is  defendant,  though  he  b 
n«e?*in  Mid^'  privilege  Whctt  plainttff,  to  hy  U  and  hep  it  t^fre  (ui 
dlefex,  thoagh  he  fties  in  ouhr  droit  as  executor,  &t,  or  jointty  1 
SfeTe^tf Stiff. ^°''*^^  I^M>   the  privilege  i.  loft;    officers  of 

court  have  the  Hke  privilege.     4  Burr.  2027. 
It  cannot  be  changed  from  Mrddlefex  bto  a  S 

county.    4  S^rr.  2450. 

,        Within  what  Xi^^  th  Venue  may  be  d 

When  the  venne     THK  defendant  cannot  move  to  change  the  «« 
maybe Qhtnged. any  adion  Until  his  appearance  be  entered^  n^r 

plea  pleaded.     Isoft^  Rtp,  321, 
Vcnnc,  whCTc       **  That  although  the  decoration  be  de^vvercd  t' 
chtngetble  in    c<  ^^^^  before  the  laft  day  of  the  next  precedent  term 
Vr.Dfitory  ac     ,.   ^j^^^  ^^   ,^^   ^j^^^  ^^^^    ^^^^    ^^^^    ^^^  ^ 

**  may  be  changed  upon  motion  in  the  faid  trarf 
Wbaa  ^  plead  '^^  aSions  the  next  team  after  -  and  the  deFcndar 
thi:ret9.  **  plead  to  the  new  adion  as  *  he  fhouM  have  t! 

(*l6l)   "  virithotit  delay/*    R.  MicLiS^i^Jea.  ^,    "  Tb( 
MaybecUufr-  "  ^''""^  "*^y  ^^  changed  (upoa  oath),  though  tbe 
td»  if  def^ncUflt  **  fendantcome  in  by  exigent  J*    Ibid, 
com^s  141  by  jj  [3  faiiJ,  that  if  a  declaration  be  delivered  fo  m 

^*^^^'  term,  that  the   defendant  has  eight  days  In  ihaiti 

he  cannot  move  to.  change   the  vmue  ihe  next  t 
•^,  iS/r.  211, 

The  venue  may  be  changed  after  an  order  for  tm 

plead,  though  upon  the  terms  of  pleading  iffuably  \ 

not  after  fuch  an  order  whea  the  terms  are«  to  pi 

ifbi 


~FX 
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labl/i  and  take  Ihort  notice  of  Iriat  afr the  6ipft  iittiii^. 
wp,  Rtp,  511. 

Motion  to  change  tKe  rferme  upon  thecommon  affidavit, 
er  an  order  of  a  jadge  for  him  to  plead ;  upon,  pteadirtg 
lably,  and  taking  <hort  notice  of  trial  for  tbe  fitting 
rhin  term  in  Miadlefex,  the  court  changed  the  venue. 

After  the  efToign  day  oF«  the  fufafeq'uent  term  after  ap- 
irance^  the  ptaintiflFfhall  not  ahef  his  twrwr^  thotigh  be 
M  pay  cofisj  or  ghre  an  fin|arlancek    M  on  R.  M. 

[f  plaintiff  moves  tadifcharge  the  fute  to  change  the 

wf,  it  muft  be  before  replication.    Sir.  858. 

Ef  evidence  neceCary  to  Aipport  the  adion  arifes  inbvt^ 

jmies^  the  -venui  may  be  laxi  in  either  county ;  or,  if 

!  ptaintitf  will  be  boiJtid  to  give  fotne  evidence  in  the 

mty  where  the  adion  is  IM,  the  court  wtU  not  chahge  '  ^    [ 

Though  the  plaintiff  cannot  regularly  move  to  change  ,  -  ^ 

!  venu€f  yet  he  may  in  eflfed  do  it  by  moving  to  amend.  I!  "i'^ 

'.  1162.     Th<*  court  fuffered  the  plaintiff  to  amend  '                  —..J 
vmie^  after  defendant  had  changed  it  upon  the  com* 
n  affidavit,  ih,  i  ao^.  but  never  fuffer  it  to  be  changed 

iebt,  ih.  878.  Fitzgib.  166.  Barnard^  379.  

^; 

The  Method  ^moving  to  change  theVcnxxt.  (*i^^^ 

NO  notice  is  neceffary  to  be  given  to  the  plaintiff's  How  to  move 
Bmey,  previous  to  the  motion   to  cliange  the  venue^  ***  chtnge  the 
:  the  client  makes  the  Eqlbwing  afiidavit ;  which  give  ^"""^ 
counfel,  with  10/.  6d,for  Km  to  move  fir  that  purpofi ; 
[  rule  is  abfokne  in  the  firft  infiance;  in  the  evening 
w  up  rule,  pay  for  Tame  5/.  filing  affidavit,  if  fworn 
the  country  2/,  fefvc  k  on  plaintifPs  attorney  ;  which 
ng  doncj  the  plaintiffs  attorney  then  will  call,  and 
jr  the  declaration  witb  you. 

JohnDenn^  plaintiff,  ' 
In  the  King's  Bench.  and 

/firAir^/ f(ffw,  defendant.  "^ 

Richard 


Benut 

ABdxfiu  RifkarJ  Ftmit    of  Brtsd^Jfrat^  London,    h&ot-    1 

above  defendant,  maketh  o&lh  and  faith,  That  ibe  fk 

ii^s  caufe  of  sdioHj  menboned  in  the  declaration  In 

caufe  (if  any  fuch  there  be)  arofe  in  the  county  of  jI, 

not  in  the  county  of  £«  or  eife where  out  of  the  cot: 

.    ofA 

Upon  pitintiff'B      Notwith {landing  the  defendani  has  it  in  his  powe 

aadertaking  to  f  gmove  the  "umui  from  the  pUce  laid,  to  the  place  wt 

fonoe^mttuTi!!  ^^^  caufe  of  a<Sion  arofe,  the  plaintiff  fnay»  on  fbew 

Mac  trifing  in    caufe,  **  undertake  H  give  nmteriai  fvid^rtce  of  fim  m 

«fc  u>"^h '  ^e*"  "  '''  '^"^»  mfing  in  the  cowtty  v^hirein  th£  a^im  if  /-a 

the  venue  will  ^  that  cafe,  the  rule  will  be  difcharged ;  but  if  at 

be  difchtrged,    trial  he  fails  therein,  he  muQ  be  nonfuited,     a  Bktk 

103 1.     For  it  is  not  enough  to  fay,  that  the  witneH^ 

prove  the  contra Q  reGded  there.     3id, 

How  to  chtnf^      If  the  defendant  wants  to  change  the  vinue  In  v^va 

fthe  venue  in      he  may  obtain  a  judge's  order  for  that  purpofcj  and 

vacation.  order  wil!  be  made  upon  producing  the  ufual  affidtvii 

cot]nfel*s  hand,  **  the  plaintiff  being  at  liberty  to  ck 

**  the  fame  back  again,  on  undertaking  to  give  evid 

**'  in  the  former  county,"  pay  order  2J.  rule  51.  fa 

on  plainiilT's  attorney* 

Fromcrly  it  was      ♦  Originally  it  was  recjutred,  the  the  pJatntiS^  fhooM 

requircdtogitft^Q  ^yjjj^'j^^^^  at  the  inalj  but  what  arofe  in  the  co 

county^^wherein  ^^'^^'^^i^^^'^  '^^''^^^^^^  ^^f^^^^^^'  ^  A^^.  I  89.  1  Srd^ , 
the  venue  wa*  [f  he  g^ve  none  fuch,  he  mufl  have  been  nonfulte 
retained  or  be  ^Qyj.^^^;  But  when  it  was  kid  down  in  S^vainh  cii 
nonluited.  _.  ,  ,  ,        1    -     -a-      ■    1      i       1 - 

(^     >    \    Std.  405.  that  the  pUmt^ti  might  lay  hnveriuem  anyc 
^  ^3/   ty  wherein  part  of  the  caafe  of  ai^ion  arofe,  he  was 
But  f:nce  bound  Ijjjup J  only  to  give  fame  evidence,  and  not  the  « 
^ic^cv^deace*   ( dmr  diqmm  €vtdfniiam] ,  in  the  county  where  the  i 
was  laid,     Salk,  C6g.  12  Ahd,  515,  which  continue 
or  be  nofuittd,    be  the  rule  at  this  day.     And  if  ihe  plaintiff  (mh  tor 
good  his  undertaking,  he  is  nonfuited  now,  which 
the  fame  effc£t  as  judgment  for  the  defendant  ie  a  pi 
abatement,  viz.  quod  eat  /me  die^  and  the  pUiiiufF 
be|^pn  again,     2  Bkck,  Ref>.  1034.  ^ 
If  after  rule  to      Where  a  rule  ia  made  to  change  a  venue,  and  a 
change,  the      wards  the  pbiniiff  would  bring  it  back  again,  the 
cakes  to  bring  "  Hiuft  be,  ^jrf  aliqudm  evident iam  de  muteria  in  exitu,  ii 
venue  back,      county  where  the  a ^ ion  was  brought,     Sajk,  699, 

muft  give  evi-  ^ 

dence  of  fome 

matter  io  that 

couoiy.  ^, 


^iile  to  plead. 


Rule  to  Plead. 

IAKE  oiu,  on  a  piece  of  common  paper,  for  your 
rLjIcE,  thus: 

Johnf^n  V  Sprait,  >  Rulcs  10  plead. 

Dttm  V,  Ray.        }  A,  Jf.  attorney, 

ih  Novemttfr  i  784. 
ikh  lake  10  ihe  clerk  of  the  niles  in  SymoAd'*s  Inn\ 

him  for  cHch  rule  is,  lod.  he  enters  this  in  a  book 
t  lot  that  purpofe:  ihe  rule  expires  in  four  days  ex* 
htf  of  the  dny  it  is  given  ;  and  Sunday f  or  diny- holiday 
^hich  I  fit  cu4irt  does  hot  (it,  is  to  be  accounted  a  day 
bin  ihe  laid  nile  (except  it  happens  to  be  on  the  Uft 
)  ;  if  ii  is  given  on  the  •*  purificaUon^^  that  is  no 
.  R.  Trin^i  Geo.  2.  t,  5  Geo,  2.  M.  10  G.  3.  It 
F  be  givtn  any  time  in  term,  or  within  four  days^****"^ 

Where  defendant  wants  time  to  plead,  he  may  take   \    lt>4/ 
a  judge's  fun^mons,  ferve  plaintiff's  attorney  wiih  ftHowtotppijr 
y,  and  auend  thereon;  but  he  will  be  bound  down  to  °'''*™^" 
ns  **  pUgdfng  iffuahly%    rejoining  ^ratis^  and   taking 
h^rt  n&tfce  *J  irsai,^*  (if  (he  plaintiff  is  in  time  to  pro- 
i  to  I  rial  J  "  if  not  only  pleading  iJfnahlyV 

f  four  terms  arc  elapfed  after  declaration  delivered,  ^f^oy*"*"^*" 
defemliint  muft  have  a  whole  term's  notice  to  p'^ad,  ^'^'jJ^'^^j^J^.^ 
ih  the  caufe  has  been  Hayed  by  injundion  or  privi- to  tM  given* 

Vo  prevtfnt  i  I  convenience,  the  clerk  of  the  rules  will 
fpt  a  rule  rt)  ^ilead  on  the  ejfoign  day;  but  it  cannot 
ciUered  only  a&  of  the  firft  day  of  term. 

Demand  of  Plea. 

fTIlEN  fpccial  or  common  bail  is  filed  by  the  de* 
V  fcndani,  there  mud  be  a  plea  demanded  in  writ- 
,  of  de1en'ian['i.  attorney,  before  the  plaintiff  can  fign 
jmehl ;  alihout^h  notice  to  plead  be  indorfed  on  the 
larationi  1  k^'iUi,  134.  and  fuch  demand  mud  be  de- 
rcd  tiuenty-four  hours  before  judgment  can  be  fi^^ned 
default :  and  if  judgment  figned  before  fuch  demand 
f<e,  it  will  be  fet  afide  with  colls,  fo  ruled  in  £.  *r. 

L  The 


TymtMd  of  The  demand  of  a  plea,  wilf  he  in  this  form :  " 

^^^^  <*  y.  Roe.     The  plaintiff  demands  a  plea  in  this  cAujt 

•«  jMvr*/,  ^c.   A*  K.  plaintijp.s  attorney  :"  and  lobe 
livered  to  ihe  defendant's  aiiorney. 

If  a  declaralion  be  filed  de  bene  effe^  and  notice  g 
tQ  the  defendant  thereqf^  in  that  cafe>  if  the  dtfen 
does  not  file  common  bail  within  the  eight  days« 
plaintiff  files  it  for  himy  there  is  no  jiecef&ty  to  dem 
plea  before  iigning  judgment. 
Demtod  of  The  demand  of  plea  i$  a  waiver  of  bail,  therefon 

S!?^"^^*^      fore  demand  is  made,  take  care  that  bail  is  putio, 

\ ,  ^^oJ  '  *  It  is  neceflfary  in  this  court  againftprifonersy  ciih 
I'  'infT*"^^  cjiftody  of  the  marlfaal  or  any  other  gaol,  attomi 
iboen.  ^       other  perfons  privilegedy  before  judgment  can  be  £i£i 

Imparlance. 

jC'MF'ARLANCE  or  imparl ancet  is  a  defireorpei 
in  court  of  a  day  to  confider»  or  advife,  what  ai 
the  defendant  (hall  make  to  the  adion  of  the  plaii 
aHid  it  feems  to  have  arifen  from  a  notion  of  n:figk>n 
tioned  in  St.  Matbew,  c.  v.  ver.  25 .  in  obedience  to 
precept  in  the  Gofpely  **  ^^^  w//i^  tbine  adw 
*«  quickly  f  wbiljt  tbou  art  in  the  way  with  bimV 
.  looked  upon  the  plaintiff  at  the  time  of  declarii^, 
in  his  way  towards  judgment;  and  therefohCy  fine 
defendant  was  ordered  by  the  precepts  of  religion  to 
vvith  hfhily  that  there  was  a  neceflity  to  give  him  tin 
that  purpofe ;  this  imparlance  was  entered  when  tht 
was  general,  becaufe  the  defendant  did  not  know  h^ 
agree  with  the  plaintiff  till  he  had  heard  his  full  dcxi 
and  therefore  then  the  defendant  might  have  agreed 
him  in  the  country,  whllfl  he  was  in  the  way»  accc 
to  the  letter  in  the  text,  in  which  cafe  there  was  nc 
of  ^  Ubtrtas  loquendi  to  be  entered  upon  ihe  rc^l* 
it  may  be  obfeived  that  this  gofpel  precept  has  a 
reference  to  the  Roman  law  of  the  Twelve  Tables, ' 
-  cxprefsly  dlreded  the  plaintiff  and  defendant  to  ma 
the  matter  whilft  they  were  in  the  way,  or  going  i 
praiiorj  in  via  rem  uti  pacunt  orato^ 


^atebifufi  for  mt$. 

*'  It  11  ordtfed  that  a  fpecial  imparlance  ftiall  Hot  be 
allovveci  the  defendant,  without  the  leave  of  this  court 
firrt  obtaint^d.'*     /J  J?.  5  yinn. 

\t  ihe  writ  l>e  returnable  before  the  laft  return  of  dnf 
m,  and  ihe  d«:claratii>n  fiai  fifed  and  notice  given  fout 
i  fxcliifive  hefare  the  end  ej  fucb  term^  the  «  defcndatU 
nirtltti  to  ,111  tmprlance.  R.  Trin.  2I  Ccp,  3. 
i  the  writ  be  returnable  on  the  Uft  day  of  iecm»  the 
erndani  b  of  couffe  inriiled  to  iin  Jmi>arlaixe  ^  but 
fl  plead  m  lour  days  of  the  next  term,  provided  a  ruU 
pivtn  either  in  town  or  cpgntry. 
3n  a  dccfaraiioo  delivered  of  Hillary^  ihete  may  b< 
imparlance  to  Trinity  (ernri)  if  defendant  has  not 
idcd  before  \  for  it  ia  the  ct>urfe  of  the  court*  to  giv0 
Mrlance  nr  declaration  till  the  day  of  pleading.  | 
rr.  322*  IlftcbfT  V.  kich^rdfon.  If  a  writ  be  return* 
e  in  one  tt^rm^  and  the  declaration  it  tiot  delivered  be* 
I  the  tilui^n  day  of  the  fecond  teriti>  the  defendant  \$ 
obihged  10  plead  in  the  fame  teripjr  but  is  iatitled  to 
imparEance*  i 

ithin  'whdt  time  defendant  is  to  pleads  *txhtrt 
there  have  ^ecn  no  proceedi/fgs^  for  font 
terms  ^  in  iam  or  equity. 

F  four  terms  are  eUpfed^  ftftcr  the  declaration  is  dc* 
reds  f  he  defendant  (hail  have  a  whole  termS  notice  td 
rd,  bcJore  indgment  can  be  entered  againft  him>  Un* 
the  ciniTe  ha?  been  ftaycd  by  itijunftion  or  privilege. 
\n  R.  Tr.  5^6  Gro.  2.  In  this  cafe  yoii  give  notice 
lefendant,  or  his  attorney,  before  the  cflbigtl  of  ibe 
n  thai  yf3u  intend  to  proceed,  «•  by  gii/ing  a  rule  t^ 

[he  like  rute  to  reply,  hejoin,  tjc. 

Searching  for  Ptea^ 
^O  be  fe.irchcd  for  at  the  ck^k  of  th^  papers  It* 

Symcftd'i-Inn^  who  keeps  two  booktf  by  the  plain*  « 
b  name;  if  you  find  no  plea  there*  fearcli  wiih  the 
k  n(  the  judgnneiits,  at  the  Kin^^s-BeMb  office,  who 
^s  the  general  ifltuc  book  ;  •  and  if  there  is  no  plea» 
judgment  ;  the  form  of  which  fe^.Undcr  title  Judg- 
r  by  Default. 


(»i66) 
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^aft  hx  S^rtnirnt. 


^ 


JPJeas  in.  AbeU^menl. 

iicxiik  ilii/  TJ^ORMERLY  the  thiIcs  to  f»kid  rriti  «^^iif  </dp,  d 
JP  rtic<x>urfeof  «the  -coyrt  was  to  alfow  ii>c  /^ifjH 
duy€  only,  for  picas  in  abatement;  bvH  as  to  p^cis* 
cbict  it  wii« fufficient  jf  they  came  in  m  atiy  <imtr  li«i<ii« 
jtjd.gmefrt  fignecL  in  Trim.  Term  €  <?^.  2.  the  *»me  lar 
pleading  ^as  fliortneJ  to  /pi«^  Jay  ft  myd  tie  prcjvifion «« 
nude  ioT  miy  difimdion  -between  the  cwo  iotts  of  p««; 
bust  a  cafe  canne  before  the  -court,  where  the  firfc«« 
given  life  1^  '9f  Mny^  ^icti^xp>rei1  the  i  i^i,  *«J«* 
jodgnient  trcrngfigned,  the  ^eifcrdmt  on  tht  i(iih  f^^ 
M  fSe€  inMhi^mmti  iKtwrthftaodiTTi;  wh;ch,  thepiiinl 
£g«ied  tiis  jddgment.  Atid  ^rr  Cttr.  he  had  a  f^lrt  ib* 
do.  Wlhilftthe  -eigbfJayt  nle  fvtidf  the  pltimiff  «» 
notoUK^dto  Tegatd  a  fyleain  aba^tfment,  ihat^itd^ 
come  in  withtn  *he  four  Jays  ;  'bm  in  uft  (1  gn  his  jtici^:ms( 
in  i€  <l»erc  Mras  «>o  plea  *i  aH.  i"*.  fV^i^.  iteg,  36?.  I 
Uiy**  ^i'  «.  ^Co/;  i«  f&irc  T/;wf\  5  24.  Now  vfaa 
wc  flvoriefied  die  general  dnac  of'  pieadmgf  cm  tt  ^h 
imagined  «rc  irteiided  4o  «n?aT^  k  a«  to  dB^tonei! 
Thejr  AilfAand  tipon  the  AnSt  Toteof  the  coum*^ 
nuift  come  in  within  the  /w/r  4%^,  arxJ  cannot  bt  « 
cdved  after,  :as  pleas  in  <2hiefiiifly.  ^S'ir.  1191.  ^mi^ 
ct  difty  day  on  ^^hicli  the  cwart  <kti  net  jk^  is  ta  be  « 
counf^]  iis  'tmt  of  tlie  /0«r  ^j)t#  (urJefs  it  hapf)cm  4o  ^ 
ibe  laft  day).     R £.  5.  ifr». 

Pleas  in  abatcmcni  toxA  be  pk^ded  in  /fl»r  Jrf^ii 

the  declaratkw  l>e  dcKvcrcd  befere  the  kit/c^  <rfrff  < 

term,     f  tVilf.  23.    Defendaiit  pk^lcd  after  yW  ^ 

were  expired  in  abatonent,  and  ow»rt  fct  it  aficie,    /W 

A  plea  in  abatement  caonot  be  pleadad  bdt>re  I  he  k 

fendaiHt  appears,    becanfe  he  does  fW5t  anfwer  to  4 

C*l  68  )   pw»cfs  of  the  court,  wh5ch  forroerlf  was  «  mtimfd  n 

^    read  at  the  bar.     \k  he  appeared  the  counter  read  ihe  «l 

to  the  court  i«  his  prefencc,  and  he  wa??  to  plead  in  ^a 

i/^/,  unle6  fpeciat  leave  wa«  gven  hy  tlie  court ;  becnil 

'  the  perfon  coming  in  by  prooeft  oF  the  courtt  ou^t  i 

,'  to  have  titne  to  dday  the  plaintiff.     Cilh,  52* 

If  the  declaration  be  delivered  ^jter  tcrm^  €%r  fo  1* 
•  in  the  term*  that  the  defcodaot  is  not  bound  to  pkaJ  1 


Ctfinctbe 
tpjie«rtncc. 


,  ^Uaf^  m  aftatemtnt 

ill  fhstt  lerm  J  t^  defendam  may  withiti-  the  ftrff  /irtr 
r^  (m<K>§vc  ol>  the  next  lerm]^,  plead  Aay  plea  in  abate* 
i«m»  or  u>  the  juriUiStien  of  the  eourf^  '^  ^  ^^^  firr" 
dmg  Urm  \  but  >f  iVieh  plea  be  not  deUvercd  oc  left  i» 
le  cfiice  in  lime  (whether  a  rule  ^  plead  ^e  gWeit  or 
>»}  fuch  j^ltH  is  not  ta  be  .receivedi.     R.  £!  5  Jw/^, 

And  beksre  fw€b  plea  be  pleaded,  ihe  deetiration  muff  B«Ijr*iioa 
\  i*kt»  ofH  i){  the  efSce*.  ©r  ^he  plaintiff  naay  fign  j.udg-  "i*«fcbe  t»kti» 
efTi.     i?.  r.  x^W.y  M.  wG€$.  2u  *'"*^ 

As  pleas  irvabaienaem  enter  noi  imo>  the  nocrits  ©f  ttc  rbi^  Uj4 
141  fe^  hut  are  djkitOfyy.  the  law   ha6>  laid  ihe  foil e wing,  down  Tof 
•flriBicrrs  en  them:  liK  by  4  &  f^^nm  <r.  >6.  «;*  •^^''^^  jl!*^^"* 

/^firy  ^'ra  fiaH  Bt  received^  unUf^  tbf  pavty^  by  nffr-^ 

davit  J  pr/yi^  $be  ^ruib' thereof ^  off  jbev^  pant:  prolniklt 

matter  la  hmduce  tb£  court  i9  hilitvt  that  it  if  truet.**  2i^ 
kut  aa  pita  ity  aiatement  fiioll  hr  reeehtd  e^'ter  a  tre- 
4mdeei  &i/jitjtp  for  %h^n  they  would  be  vt  mfnitmo'.  ^ 
t^d.  41,  5^.  Thai  ihey  ane  (•  te  flkadifd  be  fore  ww- 
triiiHfff  fxtept  where  tfee  decfaFaticn-  '»  del.vered  Hm  ^ 

it.  4.  Th^t  wben  i^ue  is  jomed  en  rhem>  \f  fenmi 
pi  nil  tht  tJeFefidant>  the  jed'^raent  ffiaH  be  peren^pf^ovj. 
Sbaw.  42.  6  Mod.  t36i  a  ^H'K  367.  jwirfihcitefofe  >lJe 
nj  f)ught  ro  aflefs  Hie  dama^es^  and  the  judgment  ftaJI 
r  foad  retufefretr  becan-fe  ^e  defeird'anb  cHiis&ig  1H»>  ptrfc 
le  vhok  wetgkt  mi  Ei«  caufe  vfoii  thi&  fCue,.  xvhere  be 
ii|;ht  ha;t^e  had  a  pfeai  b  chiefs  b  an  admittance  diatb  be 
td  no  other  defence.      \0 Mod^  iiz*  Str,  ^^^2, 

On  a  pka  in  al>atement  n&  advantage  cam  he  tal^sfiF 
»r  errors  in  ihe  dect»r»i.k)n  ;  for  nbthmg*  bti-t  the  writ: 
th«;n  in  f]uef^ien»  and  nethifl^  elfe  is  phtaded  to^.  Ckrtk^ 
72.  3  /^ft*.  jyi.  . 

In  pkafi  in  abaiemeTtt  wKicfr  fcbte  to  tbe pecfow^  fBcFC 

no  ntrtiTliy  off  laying  a  vtnufr  ^o^  aR  fitchi  pFeaa  ave  16 
c  rriMl  uheve  ilie  afiion-  i»  faid^  i^a/I.  4^  i^  14. 
#rM,  30:^.      12  Affl^^  125.  195. 

If  the  dtfcftdant  emits-  to  plead  a  mlfncnnr  rt  his  mtmr^ 
r  may  be  ulcerr  m  execisttOs  by  his^  wrostg  name.    Sir^ 

A  pka  ifr  abAtemcnl  m»(l  be  figncd  by^  cenftref^  imdl 
W  wiih  the  cterkof  the  papers;  anct  wi^boiu  aaaS-> 
■fit  2Qftcici  tc»  k  jvidgMBl  ma}  be  I^Bcd. 
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IF  the  dtftndant  pleads  in  abateniene  of  hts  Srmi 
or  Cbriftian  namv,  the  plaintiff  may  have  -4  lumnaoo 

Hfw  to  enter » ''"*"^   his  declaration*    upon  payment  of  cMls,  wY 

f^jiiMr^hilU.  favesthc  entry  of  a  caffctur  hilUt  but  if  the  plan 
thinks  proper  to  enter  up  a  eajfaur  t^dU^  then  ti  t 
be  done  thus:  get  a  roll,  enter  a  memoranduni  of 
term  the  declaration  is  delivered^  and  ihe  plea  at  the  \ 

J"*^.^  thereof;  (then  fay)  And  thereupon  the  Idid  T,  W,  f 
*^  ^  '  that  he  cannot  deny  the  faid  except  tons  o\  the  f«vd  J 
above 'by  his  plea  taken  to  his'faid  b'll,  but  admits 
fame  true;  therefore  it  is  confidered  by  ihe  conn 
our  faid  lord  the  king  here,  that  the  faid  bill  of  the 
y,  IV.  be  quafhed,  fcfr. 

The  roll  is  to  be  taken  to  the  clerk  of  the  judgm 
and  docketed,  pay  j^d*  per  (heet,  and  the  mafter  m 
the  caffctur  billdfi  tberesttf  when  the  entries  are  ] 
for;  take  fame  to  fVeJimin/ier  to  the  clerk  of  trcafury 

•  file  it  J  then  you  may  proceed  anew. 

Oyer. 

f)fF.R  of  a  deed,  ?i  when  a  man  brinacs  an  aflion  u 
a  deed,  bond,  \^c.  and  the  defendant  appears 
prays  that  he  may  hear  the  bond*  tV.  it  ^vherewvth  h 
charged,  read  to  him*  and  the  Jamt  thrill  be  aIioM't< 
him. 

Formerly  the  pradice  was  to  demand  oyer  of  the 
ginal;  but  Lord  MttmJitU  has  faid  ihai  tudi  ciern 
was  ufcd  merely  for  ikUy,  and  was  not  warran»ed  by 
rule  ofr  principle  of  jurtice,  For  I  hat  it  was  inci^mJ 
on  the  court  to  make  their  proceedircs  as  little  diUr^ 
opprefllve,  and  cjipenfivc  as  pofiVblct  and  il^ai  i\ 
thenceforth  the  plaintiffs  might  proceed  as  if  fucJi 
mard  of  oyer  had  not  been  made.     D^u^L  Rt^,  %\  5, 

If  the  plaintiff  in  his  declaration  feis  tonh  4  prefer 
4»ria  of  any  deed,  wriiinj;,  leiters  of  adni^niltfivtiop, 
the  like,  the  defendant  may  pray,  oyer,  and  murt  ha> 
copy  thereof  delivered  to  him,  payinii  for  ibe  fame  a 
the  ra«p  of  4«/,  per  (heet,  and  alfo  for  (he  flamps  cwd } 
^ave  fiiib  time  $9  plead  after  the  dtlhfrj^  as  he  had  « 
he  demanded  9yer,  Sir.  705.  ^o  Iktwife  if  the  dele 
aDt,  in  bis  plea,  make  a  prafert  of  any  deed,  Wr, 
plaintiff  raay  pray  oyer,  %x4  (hall  have  a  ccpy  at  the  I 


Cxjo) 


Ltei  and  ihe  fame  lime  to  rieply  as  he  hod  flt  the  timt 
F  demapciing  oyer.     2V.  on  R.  T.  5  6^  6  Geo.  3. 

II  o)  er  h  grimed  of  any  inArumem  or  record*  and  k  u 
I  fufth,  although  the  party  was  entitled  to  fuch  oyef> 
a  he  (hiW  be  thereby  entitled  to  take  the  whole  inftru* 
cnt  4s  piiTt  oJ  his  advciiary*^  plea.     Dougl  /^^^.  459. 

Derrutml  of  oyer  was  anciently  made  in  court ;  but 
}w  11  IS  made  by  one  attorney  of  the  other.  McJ^ 
a.  28.  1 

"he  demand  )  A.  B.  again/I  C.  D,  the  defendauU  dt^ 

ot  ifX^T,      J    mandf  oyer  and  copy  of  the  writing  obliges  \ 
ry  in    the  declaration  mentioned,   and  0/  tie  condition 
fereiff,     2cur%i  i^c, 

*  P/eas  in  Bar. 

rHEY  are  to  be  pleaded  within  the  tinoe  mentioned 
in  p.  115;  and  the  general  iffue^  is  either  to  be 
n|ron'^d  on  a  treble  penny  paper^  and  delivered  to  plain- 
ifF's  attorneyi  or  entered  in  the  general  ifTue  book*  with 
t\e  clerk  ot'ibe  judgments.     Pay  him  6dS 

^*  It  is  ordered, 'that  in  all  caulcs  depending  in  this 
^  court,  the  defendant's  attorney  ihall  receive  and  pay 
'  ior  a  copy  of  the  declaration,  whether  the  fame  he 
*  dtrlivered  by  the  plaintiflF's  attorney,  or  left  in  the 
^  of&ce,  beftHe  the  defendant  be  admitted  to  plead.^* 
t  M.  10  GtQ.  2»  .  .  , 

If  defendant  pleads  fpecially,  it  is  to  be  engroflfed  and 
ilcd  with  I  he  clerk  of  the  papers,  and  to  be  figned  by 
ourifel  (except  the  following),  cowtptruit  ad  di^m  to  a 
»ai}  bond,  fm  ojfault  demefne^  plene  adminiJJravitf  by  an 
Xfcutor  or  admifiiftrator^  reins  per  dijcentf  tnil  tiel  rr- 
XfTtl,  per  minasf  folvit  ad  diim^  ne  unquej  4X4cutor,  infra 
riatem^ 

The  defendant,  by  leave  of  the  court,  may  plead  aa 
many  pleas  as  he  (hall  think  neceflary.  Stat,  4.  Anu^ 
'.19.  .  ^^ 

*'  It  is  ordered  by  the  court.  That  no  Jpecial  flea  or 
'  demurrers  in  iaw^  in  any  caufe  here  in  court  now  de- 
"  pending,  or  hereafter  to  be  prAfecuted,  fliall  be  re* 
^'  ceived  by  the  clerks  of  the  papeh  of  this  court,  b^* 
^  fore  iuch  pleas  or  demuTFers  in  law,  ihall  be  fignad 

"  wiUi 
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S(mentmttnt* 

*<  with  the  proper  hand  of  fome  counfcl  in  that  bdai 
«  retained."^  JR.  T.  i8  Car.  a. 

-<*  That  no  attorney  deliver  or  receive  any  fpccial  pie 
*<  to.  be  put  into  the  office  of  the  cWrk  of  the  pipes 
**  or  a  copy  of  fuch  plea,  before  that  fach  plea  iWH 
«  put  into  the  office  of  the  cl^rk  of  the  papers,  andtli 
«  fuch  copy  (hall  be  made  by  the  clerk  of  the  papcfi! 

(^X*J%\       *  If  yo"  plead  double,  a  brief  mud  be  given  to  cob 
^       i     ^   fel,  naming  your  plea  for  that  purpofe^  which  he  fip 
of  courfe;  pay  him  los.  6d.  carrying  it  to  the  dtrki 
the  rules,'  with  your  pkta,  who  will  draw  it  up. 

iV.  B.  If  you  are  not  in  time,  file  your  plea  firft,  il 
ferve  the  copy  of  the  rule  after  on  the  attorney. 

If  defendant  cannot  be  ready  to  plead  by  the  time  t1 
rule  expires,  he  may  apply  to  a  judge  for  a  fummomf 
time ;  a  copy  of  which  is  to  be  ferved  on  the  ptaintil 
attorney)  attend  the  judge,  and  he  will  make  anon! 
(but  amongd  fair  pra^tfer?^  a  con  fen  t  is  generally  p* 
cured,  and  it  muft  he  upon  terms,  if  the  plaintiff  is 
time  to  try  his  caule  **  tf  pleading  iffuahlyy  rejml 
«*  gratis i  and  taking  Jbort  notice  of  trial  for  the  iafl  j 
«<  tings  in  term  or  after t''^  >^h  the  cafe  happens ;  but  it 
to  be  remembered,  that  no  plea  but  an  iffuahle  one^  a 
after  %n  order  obtained,  be  pleaded }  therefore  a  reem 
in  SL  former  a^ion  will  not  be  a  proper  plea  after  anoiJ 
obtained,     a  Bur.  78^. 

Of  amendiTig  Declarations^^  and  other  PU^ 
ings. 

FoRMERi^Y  the  fuirors  were  much  perpfexcd  by  wf 
of  error,  brought  upon  very  flight  and  trivial  grounds, 
mir-fpeltings^  and  other  rriiftakes  of  clerks,  all  whi 
might  he  amended  at  the  common  kw,  whi>ft  ^^ 
proceedings  were  in  papei".  1  Burr.  222  For  il» 
were  then  conftdered  only  in  perij  and  therefore  fubj« 
only  to  the  coniroul  of  the  courts}  but  when  oncei 
record  was  made  up,  ir  was  formerly  held,  that  by  t 
common  law  no  >mendment  could  be  permitted,  ub1( 
within  the  very  term  in  which  the  judicial afik  fo  recor 
«d  was  done :  for,  during  th^  termi  the  record  isini! 


bread  Cff  the  court;  but  afterwards  it  admitted  #i>f  DO 
ilteraticn.  Co,  Lit.  260,  Now  thecouitsare  moreli- 
bcraU  andy  where  juAice  requires  it,  will  allow  of 
unerrdiTienth  at  any  time  while  ihe  fuit  is  depending>  not* 
prithAanding  the  record  be  made  up»  and  the  term  paft; 
ind  the  court  uill  always  take  care  that  if  one  parly  ob- 
tains leave  lo  ampTld,  the  othei  will  not  be  prejudicei 
BOi  delayed  thereby.     2  Burr.  756. 

By  lule  Micb.  l654^/.  13.  the  plahitiflF  may  amend 
ik  dtcIaraiion»  paying  cods,  or  giving  an  imparlance, 
u  the  plaintifT's  eUdion,  by  the  order  of  court,  or  of  a 
udge,  ^fter  it  is  entered,  if  the  amendment  be  but  a 
mall  matter  that  it  doth  not  deface  the  roll. 

A  declaration  may  be  amended  in  matter  of  fonrif  a^ 
cr  a  general  iflue  pleaded^  and  before  entry,  witliout 
Mying  cofts  or  giving  an  imparlance  ;  but  if  amended  ia 
tibilance,  the  plaintiff  mufl  pay  cofis»  or  give  an  im« 
variance;  and  It  the  amendment  be  in  fubftance  2Sxtt  % 
special  plea  pltaded,  the  plaintiff  muft  pay  coftsy  though 
A  had  rather  give  an  imparlance.  And  in  all  cafes  <£ 
tmendmen^  after  pJea  pleaded,  the  defendant  has  libertjr 

0  plead  again,  and  has  two  days  for  that  piurpofe  after 
he  amendment  made  and  payment  of  coils.  N»  on  R,  M» 
\o^Geo.  2.  If  a  rule  to  plead  be  entered  the  fame  tef f« 
he  amendment  is  made  (before  fuch  amendnoent)  it  if 
ufBcicnty  otherwife  a  new  rule  to  plead  muft  be  enter- 
d.    UiJ. 

The  plaintiff  after  plea  pleaded,  or  after  the  end  p^ 
be  lecojid  termi  (hall  not  add  a  new  count  to  his  deda* 
ation,  under  pretence  of  amending  his  declaratioa. 

Replication  was  amended  after  verdid,  by  ip(ertifi|; 
be  wurds  ♦*  a/td  /A#  4^fendant  does  fo  Ukewife  :''^  at 
be  end  of  the  replication!  in(lead  of,  ^.  Cowp.  Rep^ 

A  bill  Off  the  file  may  be  fimended  at  any  time  before 
tea  pleaded,  during  the  term  of  which  it  is,  but  not  alt- 
awards  without  leave  of  the  coun. .  AT.  on  R,  M,  le 
ffo.  2.  Heclaraiion  qui  tarn  for  u&ry,  •  mjiy.be  amende 
i  Ivy  altering  the  date  of  a  note  after  ifTue  joined,  while 
Ij  is  in  paper.    -2  Bvrr,  1098. 

1  So  the  court  will  give  leave  for  a  plaintifF  to  withdraw 
\k  replica tii^ii^  and  rcfj^ly  de  nQVQ^  \^hich  is  ia  the  nature 
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imttoal  ^tWf. 

df  an  amencbneDU  and  to  prevent  the  defacing  and  o) 
tentting  the  roll,  fix  terms  after  the  r^ plicatioD  deH?a 

K  on  entry  to  avoid  a  fine,  the  demtfe  is  hid  h^ 
tbe  intry  inftead  9f  ajUr^xxA  plaintiff  wonM  be  barred  i 
fnit  to- bring  a  new  ejedment ;  it  may  be  altered,  oo.p 
tag  coAs>  though  oppofed.  Dne  ▼.  Filiington.  4  BurA^ 

The  term  in  cje&nent  being  near  expiring,  it  1 
iamended  without  any  confent    2  Sir.  127a. 

If  plaintiff  declares  as  executor,  on  a  promtfe  to 
teftator,  and  the  ftatute  of  limitations  pleaded,  ^ni  i 
joined,  plaintiff  may  on-  motion  amend,  by  laying 

Eroraife  as  made  to  himfelf,  on"  payment  of  cofts,  am 
erty  of  defendant  to  plead  de  novo.    Str.  890. 

After  argument  on  demurrer  and  before  the  court  | 
judgment,  leave  was  given  to  amend*    Str.  954. 

And  I  have  known  the  ifiue-roll  amended  by  a  jod 
order  after  filed,  in  point  of  fubftance. 

The  amendmenta  may  be  made  by  a  judge's  c 
More  iflfue  Entered  on  record,  to  obtain  which,  you  1 
firft  have  a  fummons,  and  ferve  it  on  the  attome] 
defendant. 

Pleas  and  repKcations  may  alfo  be  amended  in  the  I 
matinen 

Mutual  Debts. 

T  common  law,  if  the  plaintiff  was  more  iwk 
to  the  defendant,  than  the  defeiniant  was  inch 
10  him,  yet  the  delendant  had  no  method  to  flti 
balance.  He  could  only  go  into  a  court  of  equtt 
doing  of  what  is  moil  clearly  juft  and  right  to  bed 

(♦        ^\    and  in  order  to  prevent  *  fuch  ci pence,  hyfiai,2 
*75/   '2.C.  ^2.  iliscnaSed,  **  7 bat  where  there   are  m 
S^vUfcroff.     "  ^'*^^  hetwen  the  plaintiff  and  defendant^  and  if  i 
**  party  fuey   or  he   fued  as  executor  cr  adminijb 
<*  where  there  are  mutual  debts  between  the  teftai 
*<  inteftate,  one  debt  may  befet  againft  the  other ^  and 
■  *     *<  matter  may  be  given  in  evidence  upontbe  general  iff\ 
•'  pleaded  in  bar,  as  the  nature  of  the  cafe  requires^f^ 
^**  the  time  of  his  pleading  the  general  iffue,  where  an} 
**  debt  of  the  plaintiffs  his  teflator  or  inteflate^  is  int 
f  •  to  be  infified  on  in  evidence',  notice Jb all  be  given  ofthi 
.'-  ^  «  /i 


A^ 


ticularfum  &r  debt,  Jo  intended  to  be  infifledun^  andtiffon 
tvbai  afcr,unt  it^  becmme  due^  or  otberivifft  fucb  matiet*  , 

jhaU  mi  U  allowed  in  evidence  upon  fucb  general  iffueP 
%  Gm.    2.    r.  24.  cnads,  <<  Tbeit  mutual  debts  may  bi  Mutadddita 
fei  MgainH  cacb  other ^  eitber  by  pleading  in  bar,  cr  giving  '^y  be  4c*  oij 
in  evtd*  nee  on  the  general  iffue^  in  the  manner  as  in  $ba 
2  Geo    2.   r.    2a.  mentioned 9  n^witbjlanding  tbat  fuch    ^ 
debts  are  deemed  in  law  to  be  of  a  different  naturef 
unit  ft  in  cafe  where  either  of  the  faid  debts  fhall  accrue  oaiert  oi  booi^ 
by  reafgn  of  a  pehahy  contained  in  any  bond  or  fpeciahy  ;  *^*V2  ** 
«Tiil   in   all  cifcs  where  either  the  debt  for  which  the  ^^•^"- 
a^i*in  bath  been,  or  fhall  be  brought ^  or  the  debt  intemd-^ 
ed  ia  be  Jet  againfl  the  fame  hath  accrued,  ^r  ftall  accrui 
by  reafon  of  any  fucb  penalty,  the  debt  intended  to  be  f^ 
off  (bail  be  pleaded  in  bar  ;  in  which  plea  fliail  be  fhewn 
hi^w  much  it  truly  and  jiiflly  due  on  either  fide  \  and  ill 
cafe  the  pbifittiFihall  recover  in  any  Rich  adion  or  ftiir« 
jutlgmtni  ihall  be  entered  for  no  more  than  (hall  ap-» 
pear  to  be  truly  and  juftly  due  to  the  plaintiff,  after  one 
debt  beiTif;  fet  agaii^ft  the  other  as  atorefaid;  mad^perpe* 
ttJiiJ,"  1 4  Geo  2.  r.  34.  21  Cf#.  2.  c,  33*  246^0.  2.^«28. 
By  %  Gfo  2.  r.30.  **  Where  it  Jball  appear  to  the  ctfim^  Mmrna^gMm 
miff^nersj  tbat  there  has  been  mutual  credit  given  /a  ^w^'^en  •  b*i^ 
the  lankru^t  and  any  other  per  Jon,  or  mutual  debts  be^  ^^  periuS! 
tween  th^  bankrupt  and  any  other  perfoh^  ett  any  time  how  ta  he  ^ 
be/urr  f-jcb  ptrfon  became  bankrupt,  the  commijjioners  or  «t 
the  iffftznees  of  the  bankrupt' f  ejlate^  #  (bail  Jiateibe  ac-    f^  £  J^\ 
ffinnt  hetifjeen  tbemt  and  one  debt  may  be  fet  againfl  ano* 
tbrry  and  what  Jhall  appear  to  be  due  ^m  the  ballance^ 
'  end  m  rrer€  Jball  be  claimed  or  paid  on  either  fide  ** 
In  replevin,  the  avowant  juftified  un^r  a  dilUefa  for  c»imat fetor 
bt ;  ilic    plaintiff  at  n//f  prius  infiftcdy  that  there  wat  ia  repicm. 
^u^l  to  him  than  ihe  rent  amounted  toi  and  Dennifon 

kii  the  evidence;  Upon  a  motion  for  a  new  trial,  J 

r  coiifi  htU  that  2  G  2.  did  not  ettehd  to  the  Cane  of 
d'tliefs,  fur  ih:»t  IS  not  an  adion,  but  a  remedy  without 

hty  Itkcwife  declared,  that   it  did  not  extend   to 
iirvtr  »vd  liie  like  a^aionsof  wrong.     Bull.  177. 
Where  i!it  debt  is  of  an  eqni*l  fum,  there  the  aSionit 

;   tin    if  it  be  tor  a   Icfs  fum  than  for  what  th« 

]%  brought,  the  defendant  ^niift  pray  to  have  it  fet 

I    BulL  175. 
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T\v0caiifcsth'c(f 
af  feme  fiMlDg^ 
plaiotiff  took  K 
vfiididt  foe  his 
^holt  film,  and 
bcid  that  he 
mi^ht  ftill  mattr 
s  let  o^  and, 
a-ftcr  enter  ^ 


rnvTbatiadfionr 

there  may  be  s 

let-off. 

a:  Bull;  «^  ^r»: 

b  %  Burr,  8ia, 

c  Bull.  7;. 

4  Ibid,  177, 


Atvd  wliere  the  debt  is  of  equal  Uxm  with  l&rp^iiBti 
Jemand^  it  is  ta  be  pleaded^  tn  bar    to  hu  a^tcm; 
where  the  defendam^dcroaini  ex  creeds  the  plaimff'i 
muil  be  given  ta  evidence  ypoa   ibe   general  \Sau 
notice  ef  tet-oil. 

,  And  if  the  defendafit^'s  demand  doe&  not  coimrervail 
flamttff*s»  heihould  move  tbe  couit  wbercm  the  ft£l 
i»  depending  for  leave  la  pey  f©  mwch  nxiney  into  co< 
a»wich  his  own  demand  wjy  be  fyfiklifnt  to  fafkk^i 
plaintiSV  .  Defendant  pteadtd  the  gen«raV  ifF«*e»  1 
forgd  to  give  notice  at  vbe  iaiiie  time  of  a  fet-f^ff^ 
Qpon  motion  in  tin^».  the  couff  gave  leave  t»  wirM 
the  plea>  in  ordeF  ta  delivei;  il  again  wirh*  -^  bocic 
f Cl-off*    Say,  Rep.  3 1 6^ 

The  notice  oifel-ofF  ftoiiM  c©mam  r/rftff»ri[)r;  fof 
kgidature  deCgned   tbern  to   be   it)   rhe   n^tuie  q1  c 
$dion9^  and  therefore  tbey  ihouUI  have  that  ceriair 
that  the  plaintiff  may  be  able  10  make  a  pioper  dc: 

A  fet-oflT  redodng  the  plaintifF's  deiimnil  tiridcp  ^ 
docs  nor  affefi  ihe  jurifdiSion  eif  the  fsperioi  co4tftv 
ITrV/.  48^.  fo  frhat  if  plaintiff  recovers  u.  danaag^s>  hen 
bavect^fts.    Str.  \l^\^ 

^  To  an  aSion  on  a  procnifrOTy  notCr  the  pfaintiff  • 
z  verdia  for  the  whole  fum;  die  defctrdant  ha^ 
fame  fittings^  an-  adion^  ag^iuft  ihe  pf^nhfiT  ht 
poundsy  t^  whicll  there  v(^as  a  potice  10  f«t  ofiT  ilit  1 
of  hand;  court  held  t^at  fiorwt:hftaKifiin^^  ihr  vef< 
the  note  of  hand  miglifrbe  fct  cB^,  for  rf  at  the  time  mi 
9£iion  brotlgbt^  there  arenrmtual  demand^^  rheyt  by 
ftatute^  may  be  fet  off*  and  jiiffice  may  be  done  by  c« 
ing  a  remittUuron.  the  firft  cecof d  a^  to  r<^im)ch.  2  A 
1229^ 

Debt  upon  a  fifnpTe  contraS  may  he  fei  eff  agpi« 
rpecialiy  debt ',.  »  fimple  contract  acainU  a  debt  upei 
annuity  bond  *»,  nMHual  debts  between  the  icfla*or, 
execmor^.  without   fail  %    fimfi'e   contra^  ag.iinll    ' 
upon  a  Icafe  for  non-payment  of  nnt  **,  and  al> 
where  the  demand*  a-Ke  ot  the  tame  nainre^  n^y  be 
©ff,-and  a  jurfgment  in   K,  B.  rvt:yy  be  fet   off  ag»« 
judgment  in  C.  i^  3  ^<f'^>  596.  but  notice  of  fci-off  f 
Bot  be  given  bydeiendant,  in   anaOian  for  motrc 
and  received  to  plaintiff's  ure>  whers  defend^ini  h 
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or  piiptits  Momp  into  cimTt 

mTsSfhi^  wHuk^defiaa«id>(e«ce|>t  what  be  Tetainedlbr  lait 
iMMir  ami  fe^vice.)    4  Burr,  2134.      , 

Bui  ^ci)t  <j4i€  *o  a  man  in  «ghi  of  hk  wife,  in  an  ^B^on  U  m}^^  ^Tn  « 
jainll  hin)*  <m  hisouoi  hond,  cmnoi  be  fct  ^s  nor  ^et-oft'^'amttrc  be 
HI  aptrnaiiy   ypon  a*iid€8  df -agpc^menu  though  for-'PJJ^*=^°^«'«i« 
iie<]  ^9  i^oi  ilmpie  <3ontrad  ibr  cloatiis  40  a  -bail-bond  Ve  BuIL  jj^ 
ST  can  iheitc  be  a  fot-oflF  in  fCfJevin^  though  tfae  -diftrei!^  ^  •'^'^- 
(K  lalfcen  foe  r«iii  *,  nor  can  a  bo»d   t)€  fetoff  at<hc|]'^^ 
MC  of  aJTJgi^^s  of  a  baniujupt^  (o  a|i  adioo  by  ihemt  Sot 
»ds  fold  iirjJddiyered.     g  WdJf,  155.' 

A  ikbi  bariod  by  ^tticeof  lunitatiofv,  cannot  he  fet  a  Bebt  barrwl*y 
F;  if  pleaded^  the  flaj^i iff  may  reply  4he  ftat^te^  ^^^^*'"l'^otlirai^■- 
^J\^  in  fivuience  plaintiff  may  objed  to  it.    £*//.  1 76. l**^^""""*  *"' 

A  4k.ttrklaf>t  jn^,   after  pleadii^  tbc  -genera!   iffu^,  I4»y  ^fter  ^)k* 
ovc   to   Withdraw   i^  and  pleiad  anew  %vidi  aietoff.^^fi^'^*^^^'  ^^^«t 

•«  A  judi^mem  in  the  King's  Beach  may  be  let  on  11^  4mmw, 
leCo^nmoFt   Pleasi  and  the  baUanoe^  due  to  plaintifi^   ^^17  81 
rdeic4  to  b£  p^id,  upon  flnotica.     3  /^V/i  396.  ^\-ti 


Of  payir^  Mow;  snh>  Courts 


3««ignif  lit  lit 

iet-off  igainft 
one  La  C  ^. 


rlllS  i^raOke  waa  introduced  for  .the  falce  of  giving  a 
pafiy  \^\yo  never  had  i<  in  his  power  toroiakea 
sidcr,  or  f)«^gieded  to  make  one)  an  opportunity  of 
li&fymg  the  debt  for  which  the  a&ion  had  been  <K>tn- 
lescedf  and  Jikewiie  to  deliver  hi^  from  the  necd&tj 
fprovmg  tlve  tender^  if  he  had  ttiade  one. 

Klone^'  may  be  i>aid  inito  court  in  all  afikms  where  ihr  -j„  ^>,«  ^^vio. 
im  J4:njrtnd£d  is  a  fum  certain*  or  capabie  of  being  afcer-  moncv  mty  6c 
i.y  mcfie  compiftation*  «^ithoui  leaving  any  fort  of  P**"^ *^"  *^'**^* 
iivicuiTn  10  be  cxeicifed  by  the  jury:  it  i«  right  and  rea- 
Kiublc  to  admit  the  defendant  to  pay  the  fnoney  into 
Min,  and  have  fo  mtich  of  tJK  plaintiff's  demand  upoit 
im  llaick  oui  of  (he  declaration  ;  and  thai  if  the  piaintiff 
iU  not  accept  11,  he  flial  pr<x:ecd  at  his  peril. 

In  2d,ions  on  the  cafe  upon  iMiUhitatus  cffumfftt^  where 
lerc  \%  a  quantum  meruit ^  Sir.  379  ;  debt  for  rent,  covc- 
int  for  iion-pLivment  of  rent*  Bdimes  198^  and  not  re- 
iirin^,  5^/L  596;  covenant  in  a  fum  certain^  as  xi/. 
IT  oat  dfcfling  cofflf  2  Barnes  229.;  5/.  for  advanced 

r<ot 


•    • 


or^KittCttg  |l^(»U{i  into  Court 

fCBt  for  ploughing  meadow  ground,  2  Black.  Rrp  8 
replevin*  where  defendant  awows  for  rent  in  a^: 
Salk,  596.5  eje^meni  for  rent.  Sir.  576.  Stat.  4  G* 
^.18;;  non-payment  oi  mdrtgage-m'iTtcy^  Sir,  413  ;  i 
a  charter-parfy  of  affreig ktment,  w  l^  e  r c  the"  hreacbfi 
only  for  freight  and  demurrage^  2  Burr,  hid.;  tf 
for  goods  not  being  ponderous*  the  plainiiff  has  bct« 
dered  to  Ihew  caufc  why  he  fllonfJ  not  accept  1] 
Barnet  lOO. ;  trover  f6f  money,  1  'SVr,  142.;  f roT><^ 

Cji-q\  fpecific  chattel^  of  an  afcertained  m  quantity  and  qiu 
/i''^  and  Qhattended  with  any  circiimftancts  iHii  can  tjh 
thedahfiageff  above  its  real  value,  bat  thwi  its  red 
afcertained  value  muft  be  the folj  n^afy re  of  the  <lan^ 
3  Bum  1344.;  debt  for  5/.  for  killing  a  hare,  Str*  n 
iw  penalties  on  ihc  gAme  laws,  beingj'tn  aSion  pop 
^  ^  RtacL  1052. ;  upon  a  poljcy  of  ajfurancff  Stat,  19 

1 .  2.  r.  37.y]  7. ;  may  be  brought  into  court  upon  the  c 

mon  rul^  of  courfe ;  htit  in  covenant  upon  a  charter  p 
mnd  tro^r,  and  debt  for  a  penafty^  the  court  mu 
fpecialty  moved  upon  an  affidavit  ot  the  U^tsi  ihec 
%'  y»t\\  noi  give  the  defendant  liberiy   to  bring  money 

cotirt  on  fome  of  the  coum»,  and  liemur  to  iKc 
Pra^.  Reg,  C.  P.  256.;  for  ihereafon  of  mjkine^  ihe 
lor  bringing  money  into  court,  is  to  prevent  vciai 
and  make  an  end  of  the  caufe. 

Formerly  ihe  defendant,  in  an  at'^ion  of  deT»f  r 
bond,  who  had  obtained  the  common  nile,  mufl  I 
brought  the  whole  penalty  into  court  ^  hm  now  this  h 
ihip  is  remidied  by  jiat,  4  Ann,  c  16,  f  13.  whcre*i 
is  enaQjed,  *•  That  if  pending  an  a6^mn  npnn  a  h 
•*  with  condition  to  be  void  upon  payment  r^'  a  lefs  f 
«  the  defendant  fhati  bring  into  coart  a!|  ihe  princ 
**  money,  and  iniercll  due,  and  corts ;  the  faid  mc 
.  "  ihall  be  tiiken  lo  be  a  full  fatisfaction  of  the  faidb. 
•«  and  (hall  difcharge  defendant.*' 

This  aft  of  parliament  reforms  in  fome  tnllanre! 
erroneous  courit  of  proceeding  in  ihc  courts  of  Ijwr 
equity  which  oitght  never  to  have  prevailed  ,  and  \\\ 
the  courts  themfclves  might  and  ought  to  have  rtmcti 
hut  did  not.  Therefore  it  (hould  not  only  h:ive  the  r 
liberal  conflruQion,  but  the  conns  (H]t>ht  to  exc 
(heir  own  authority  to  extend  the  f[  iiic  and  reafoi 


Crtflft-'M^Ion  of 


Of  papim  0iionip  into  €oaxv 
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is  parliamentary  interpofition,  for  the  cafier^  fpccdiert 
id  better  zdvaDcement  of  juftice,  to  cafes  not  mention- 
in  the  ad.  'E  his  a&  means,  that  in  cafes  of  pcndties 
^  way  of  feciiTity»  the  clear  filial  juAice  of  the  cafe 
llouJd  be  an^ined  in  courts  of  iaw,  as  well  as  equity. 
The  condition  of  a  bond  was  to  pay  40/.  by  5/.  per 
num.  An  aOion  was  broughtf  and  on  nation  the 
an  gave  Itherty  to  bring  into  court  the  arrears  on  pay-* 
f  m  oi  co^s.  2  Afr.  814.  And  it  has  fince  been  heldy  thai 
yin^  all  pad  inflallments  with  intereft  and  cofts  is  fuf- 
:ieni ;  and  money  not  yet  due  was  ordered  to  be  paid 
the  parly  wh*^  brought  it  in.  Sir.  958.  9nd  the  court 
;ld,  thill  it  is  but  reafonable  thev  (houtd  take  care  not 
prejudice  the  piaintifFy  who  will  have  a  legal  advaii-^  •       ' 

ge  by  ftgning  judgment  j  therefore  ordered  him  to  fign 
I  jud^menL)  but  not  to  take  out  eiecution^  until  the 
iVmcnts  became  due,     S/r.  957. 

This,  in  vacation  time,  may  be  done  by  fummons.  ^   - 

Leave  to  ple:Ld  bankruptcy  to  the  firft  count,  and  toe 
ing  money  into  court  oil  the^common  rule,  and  plead 
c  geiterat  itfue  on  the  other,  was  given.     Barnes  350. 
If  one  defendant  fuffers  judgment  to  go  by  defauttr  ^ 

id  the  fccond  is  outlawed,  the  third  ihall  not  bring  mo-* 
fy  into  court,     2  Black.  Rep.  1029. 
JyiVmcnt  was  arreted,  and  confcquently  no  cofts  on  Y^^^^Z^- 

i      %  i        1  i  J        ji  ^     t  L.-     judgment,  pb  ra- 

ther i\i\€t  but  the  court  ordered  the  money  brought  in  tiff  ordered  m 

be  paid  to  the  pfaintiffl     Barnes  284*  ukcihemon«f 

A^iont  m  the  cafe  for  immoderaielf  driving  a  ^''"^  |"^  h  ^ftiont 

aift't  and  for  conjrquential  damages,  Str.  87.;  t r ejpa f s  tnonej  car^ao^b^ 

r  the    mefne  profits  in  ejtdment.     2   Wils.  115.  for  p*W  inw  comi. 

Upidatiom^  Sti\  906,  debt  upon  a  bond  to  a  Jberiff condi'^ 

mfd  for  ihf  g^oJ  behaviour  of  bis  bailiff;  and  inter  aiia^ 

r  paying  motfy  colleffed  fon  the  Jheriffs  eafe\  upon  a 

nd  for  the  pfrfQrmance  of  a  collateral  agreement  \  upon  .      \ 

counter  h^nd  \  trefpaff  for  taking  goods ;  replevin ^ 
here  it  is  not  for  rent,  money  cannot  be  brought  into 
JWft. 

The  original  defendant  obtained  judgment  of  nonprofs,    f*T  8  r^J 
id  ihen  brought  debt  on  that  judgment  for  ^^^  ^ofts,. ^^^^^^    ^^  ^ 
\  M'hich  he  had  judgment  by  default  ^  #  and  afterwards  jadgmcm  qb- 
Pought  another  h£llon  of  debt  on  the  laft  judgment,  and  »*»n«d ««  ^a 
|oed  judgmcDt:  which  laft  judgment , the  original  plain-  f^^H„^. 

tin  jEieci,  tXEcititv 
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Of  )K){>tntt  iSSoneit  into  Court 

«»iFtl>Trt&e  tiff*  moved  to  fet a{rde>  on  bringing  into  coirrt  ihc  J 
*^.J^;^f^f\and  coft»of  the  fccond  judffment.  On  ihewine  c» 
the  court  tbbught  that  he  hirafelf  had  i^ivert  tht  i 
provocation,  and  had  been  guilty  of  the  fir tl  bche*, 
difcharged  lule  without  cofts>  dircflin^  exfcuiton  to  f! 
as  the  raoirey  on  the  former  judg.Tient  w^m  paid 
court»  in  order  to  difcountenance  fuch  opprefUve  proo 
ifigs*     2  Black.  Rep.  7B5.     Simpfon  \\  Sfsne. 

OflFer  is  the  fame  as  if  the  money  had  adually  I 
broiight  into  court*     3  Bam  1361. 

Money  may  be  brought  into  court  in  debt  for  in 
unity,  3  Burr,  137^.  but  where  a  hond  is  sifen  f 
grols  fum>  abfolutely  at  a  day  certain,  viz^  April  1 
and  an  agreement  \n  January  1758  was  entered 
ikat  the  money  Jbould  be  payable  by  tftflallmenftt 
provifothat  the  fums  agreed  to  be  tal^en  by  in^Allnn 
fhould  be  pun^ually  and  regularly  paid  by  dc^endan 
and  upon  the  v^fry  r/ziyx  fpecified  in  the  detea7,ina 
making  the  refpeSive  payments,  otherwise  to  be  ■ 
yet  where  defendant  made  two  payments  good,  ^n 
gle3ed  one,  the  count  would  not  allow  him  m  bring 
^m  and  cods  into  court.  '^  Burr,  1375.  Atrer  n 
©r  iffbe  joined,  plaintiff  may  have  the  money  do t  of  c 
and  cods  to' the  time  of  paying  in»  he  p^yjng  dele 
lobfequent  cofts. 

By  rule  5  Jac.  i.  20x.  for  every  i  on/,  to  he  pi 
the  chief  clerk  for  keeping  the  money,  if  under  loJ 
flxillings,  and  fo  according  to  that  rate  for  every  g; 
©r  lefler  fum. 

Cur,  gave  leave  to  withdraw  the  general  ilTue  in 
lo  bring  money  into  court,  and  replead  itj  not  del 
she  plaintiff.     Str.  i^^i* 

In  ordej"  to  pay  the  money  into  court  upon  af 
where  there  can  be  no  doubt  but  that  you  may  p5 
fame  in  ;  give  inftruSions  to  #  connfcl  for  that  pii 
with  lO/.  6rf.  indorfing  thereon,  *«  plcafe  to  mtni 
7.1.  5/.  into  courts*  and  on  his  figiiin^  it,  carry  it  i< 
Heberden,  pay  the  money  to  him,  who  wiij  give  n  re 
snd  take  two  (hillings,  then  carry  brief  and  recc  pt  1 
clerk  of  the  roles,  who  will  draw  up  rule,  pay  fiv< 
lings,  ferve  a  copy  on  plaintiff's  attoniey,  with  s 
pointment  for  the  mader  to  tax  ih^  cods,  and|  i 


m^  motiej  lato 
tfnurE. 


or  pupinu  IRonep  into  Court. 

me  rimet  deliver  your  plea;  if  plaintiff  accepts  the  ^  pliitrtlffmc- 
oncy  in  full  aifchar^e  of  his  fuit,  he  muft  hrfvc  colb  to  !^^*g^;  ^°*  *" 
e  time  the  money  is  paid  into  court.  N.  B.  It  is  the 
tGnefs  of  rhe  defendant  to  procure  an  appointment^  and 
e  plaintkiF  is  not  bound  to  take  any  notice  of  the  rule, 
ilcl's  the  defendant  doeSf  who  will  mark  the. cods  on  the 
le  when  taxed.  If  the  plaintiff  does  not  accept  the 
:>ney  wirh  cofts,  he  may  take  the  money  out  of  court  % 

Y  uking  an  office  copy  of  the  rule  with  him  to  Mr. 
fberdm)  in  part  of  his  demand*  and  proceed  to  trial ; 
on  the  trial,  he  does  not  recover  a  grea4e^  fum  than 
e  money  paid  into  court»  he  will  be  nonfuued»  and  muft 
y  coils  to  the  defendant. 

If  the  cofts  are  not  paid,  or  the  defendant  does  not  If 'he  cofii  ^rt 
occcd  on  the  rule,  plaintiff  may  deliver   the  iffue,  and  ^^  ^^^^'"' 
itice  of  trial,  and  take  a  verdiA  for  i/.  though  he  does 
X  make  out  his  demand  fo  much  as  defendant  has  paid 
►    Sir,  1 220* 

In  njfmmpftt  the  defendant  brought  8/.  into  court  in  the  irtfcecofture 
ual  terms  or   paying  cofts    to  that  time;  the  plaintiff  J^' P^^** °" 
&k  it  out,  anti  taxed  his  cofts,  and  ferved  the  defendant's  i^o^I^^trtTthe*^ 
torney  ;  and  they  not  being  paid*  went.on  to  trial,  and  pUJDtirFmtir^  g^ 
itained   a  vcrdia  for  7/.  18/.     The  defendant  >nft(led^J/^"*^^*™^^^^ 
at  he  fhould  have  no  cofts  for  his  fuhfequent  proceedings,  meat, 
ire   tt  appeal  td   that    he  was  overpaid  ;  but  the  court 
rid  I  that  as  to  I  he  cods  it  was  to  be  confi^ered  as  if  no 
mion  had  been  m^de,  jhe defendant  not  having  fulfilled 
e  terms  of  her  own  rule,  in  which  cafe  it  is  not  ufual  to 
ant  an  attachment ;  but  the  #  plaintiff  goes  on,  it  beint; 
liy  a  conditinnal  rule.     They  faid  they  would  make  him 
low,  upon  the  execution,  the  8/.   he  had  taken  out  of 
un,  and  ordered  him  th^  poft^a  to  tax  his  whole  cofts. 
r.  1220. 

There  may  be  circumftances  arife,  that  nx>ney  may  be  !"  ^'i*'  ^*^** 
ltd  into  court  without  being  fuhjea  to  cofts ;  as  where  a  lutk  to  p^ 
liniiff  kept  out  of  the  way  to  prevent  a  tender^  and««^i- 
ton  fummon^  before  a  judge  to  pay  debt  and  cofts,  his 
torney  pretended  he  had  other  demands,  and  fo  refufed 
name  the  fum,  which  obliged  defendant  to  pay  money 
tocourti  and  apply  to  the  cotTift  that  fo  much  of  the 
le  as  related  to  cofts  might  be  difctiarged,  with  cofts  of 
tt  application,  the  court  looked  upon  thefe  ptbqeedings 
M  to 
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to  be  oppreflivey  and  difchirged  rfie  ruk,  bat  ntt 
cofts  of  the  application,     i  Burr,  57 S 

The  payment  of  moBey  into  goot  t  is  m  »ckno*ldf 
rnent  of  being  liable  to  the  a(ftion.    5  Burr.  2640, 

f         Tinder. 

^Tr\ENbKR  comes  from  the  Frencb  ttndrff  in  lA 
JL  offcrrff  and  in  a  leeal  fenfe  cienotes  as  mtichi 
carefully  to  oflFcr,  or  circumfpcSly  lo  erdeavour  ihepij 
fbrmance  of  any  thing  belonging  to  us  ;  as  to  ttn<*fT 
is  to  oflFer  it  at  the  time  and  place  ivhere  and  whdH 
ought  to  be  paid ;  and  it  is  an  a3  done  to  fafe  il 
penalty  of  a  bond»  and  of  money  for  rent,  or  cooti 
before  diftrefs  or  adion  brought,  h  may  be  midi 
purfesy  or  bags,  without  (hewing,  or  itWmg  tk 
for  it  is  the  receiver's  bufinefs  to  put  it  outy  audi 
Co.  Lit.  ao8.  tf.;  and  it  muft  be  by  ofTerifig  the 
the  plaintiff,  and  not  holding  them  nniier  his  an|i 
74.  And  every  tender  at  the  common  law,  or  whi 
given  by  (latute,  muft  be  •  made  ^r/irr  ibe  'lAtnt 
ouL    Brown's  Tend.  9.  See  2 1  Jac.  i .  c\  1 6,  /  5, 

There  is  a  difference  jn  pleading  a  tender  in  an  ifi 
of  debt,  and  in  an  a€tion  on  the  caTc;  in  debti 
damages  are  but  i>eceffary,  fo  that  in  pleadipg  a  ifl 
to  fuch  adion,  '*  the  defendant  muft  pray  fudgment  ^\ 
*«  damages  ;**  but  in^  ajfumpjit,  the  damages  are  priDOf 
and  he  is  to  plead,  "  Jemper  faratus^^  with  a  frtjeH^ 
in  curiay  and  «•  pray  judgment  de  ulterhrihus 
Salk.  612.  3  Salk.  344. 

If  a  tender  at  the  day,  of  corn,  or  of  any  otbcr  p* 
of  a   perifbaMe  kind,  be  pi  vded  with   a  refural,  llli 
is   no   need   lo  plead    •<  uncore  prtjl,^*     9  Rep,  ycs 
InJI.  207. 

Wherever  the  debt,  or  duty  arifes,  at   the  timerf 
contrad,  and  is  not  dtfchargcd  by  a  tender  and  refufil^ 
is   not  enough   for  the  party  who  pleach  ihe  tender, 
|>lcad  a  tender  and  refufal,  and  uncore  prif}\  but  he 
alfo   plead  «*  touts   temps  pfift^     SaiL  6zi.     13 
152.    Cartb.  413. 

F.verj'  rcquifite,  which  is  in  a  particidar  cafe 
to  the  validity  of  a  tender,  muft  in  pteading  tuch 
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Cttaet  .     ' 

«  (hewn  to  have  been  complied  with  f  ctfc  the  plcfa  ijT 
lor  good.    Stilk,  624. 

Tender  DfA6ckf  maft  be  at  the  Uft  part  of  the  day  it  Ttader  of  no^it. 
•o  be  accepted,  Str,  777.  »nd  the  ulual   hours  muft  be 
et  forth.    Ibid   832. 

Time  was  given  by  a  jodge^s  order  to  pleads  on  fhe* 
Jiiai  terms.  This  pixler  was  iiot  obiained  till  afcer  thd 
Dtfr  days  rule  fof  pleading  was  expired.  Before  xh€ 
Irm)  and  within  ihe  time  allowed  by  the  judge *5ordcr# 
be  detendani   pleaded  a  plea  of  tender,  which  plea  was  ^ 

iritkd  af  of  the  preceding  terrt^     Afpinali  moved  to  fei  '  *^ 

[afide^  and  for  leave  10  fign  judgment,     ff^infi,  for  de**  I 

Manly  faidy  that  it  was  a  fair  honeft  plea,  in  its  own 
itifre;  and  that  it  was  within  timet  nor  after  impart 
WCtr  but  9fi  of  the  l^ft  teriti,  arid  ah  i{t»aWe  plea  within 
ht  #  nneaning  of  the  judge's  order.  Though  he  acknow% 
rfged  that  a  plea  in  abatement  (though  ih  ftridnefs 
ideed  HTuabte)  would  not  be  fo';  becaufe  it  tended  io- 
day  the  plaintiff.  The  court  incurred  etiiirdy  in 
*ai  ff^iHn  had  urged  ifi  fuppoit  of  the  regularity  of  thd  • 

lea.     1  Burr,  59.  .     *  ^  a 

A  right  to  damagesi  on  accotint  of  nOft-payitient  of  a  f^^  ^emni 
iHif)  or  non-performance  of  a  duty,  may^  after  beitrj^  tnd  ufuTai, 
iken  away  by  a  tender  and  rdiifali  be  revived  again  by 
demand^  fubfequent  to  tht  tender  and  refufal ;  a  new  v 

MHe  of  aftion  arifes  from  the  non-payment  or  the  non- 
frfbrmance  therfDf»  upon  fuch  demand,  5  Bat.  Jiff, 
t  BfwivnL  71.;  arid  therefore  the  p'aitiiiff  may  replf 
Ith  fubfequent  demand,  tfnd  reftifal  by  the  defetidanti 
^hichj  if  proved,  plaititiff  muft- have  a  vefdift.    If  upon  1 

tender  pleaded  the  plaitltiff  will  not  receive  the  moneys      I       * 
m^XAke  iffue  upon  the  tetidcr,  and  if   is  found  againft  .' 

im,  the  money  is  loft  forever.    Co,  Lit,  26j.    Hob^  •, 

00.     Ld*  Ray.  642. 

Fff  the  plaintiff  take  iftue  on  the  teritfet  on?y^  he  rtiay  Iff^l^l"!^'^^^ 
W  take  the  money  out  of  court,  for  by  taking  it,  he  6^^ h^ 'mniuli' 
■if  not  admk  the  fame  to  be  rip^hi ;  and  if  he  take  the  take  mm^j  out 
■wey  ouf,  and  nneans  to  conTefs  the  tender,  he   n^^y  °^"^'^'^ 
Ibteed  forftlrrhtrr  damages,  on  the  general  iffue.  p^Ltt^Um  ^t- 

'*  aer*lifru«  forTuftbcf  Cimiuri* 

t««  Tender  of  amends,  miay  be  made  by  judivesof  tb^Jendtf  by 
f-'^eaac^  within  a  monih  after  notice  given  of  an  aSionJ'''*^***' 
^  Ma  •*  inttndcd 
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«f  intaided  to  1)e  brought  agaififttbecnfi^  any  thirty  M 
^  ty  .them  in  the«Kec^t4on  <if  ^he'ri  cAc€»  iiid  mi)  aif 
^  (lead  the  fame  whJa  Not  GmAiyj  and  any  ocber  ^ 
^  M^kh  leave  of  the  court ;  ajid  ifi  cafe  they  i^aUiK|iif 
^  to.aiake  (uch  tetider,  they  niay,  hetore  illtfe  joM 
^  pay  money  inio  oourtt**  24.  Geo.  a.  ^ ,  44^/24.  fc 
ibre  a  juftice  b  allowed  10  pay  money  icito  cmUf  oi  tf 
a£kion  of  falfe  hnprjibnraent^  it  muft  appear  iha  het 
Ue4  as  a  j-iifticef  for  Ibme  misbehaviour  to  hn  dSm 
2  £^Ki.  ;^^/u  J59. 

#  The  <le£endant  may^  to  a  tfefpafs  fusre  ^ktfti 
Jregitf  plead  a  difdaimer^  and  that  the  trcff  a1^  wislf 
oedigence^  or  kwolufiiary,  and  letider of  fiHRci^rnt  mm 
before  adioii  brought ;  whereupoiit  oron  ibineoftiiAb 
}fae  plaintiff  fliall  be  enforced  to  join  iOue.    ^^i'.  21^ 

Tender  may  be  made  before  ai^knit  for  any  ciDbv6 
a&done  by  a  perlbo  'who  hasdiAraiiicd  for  reni  jii% 
<lue,  II  ^e$.  2.  £,  19.  /.  20.;  likewiie  10  diilftmingir 
money  juilly  due  for  the  relief  of  the  poor.    tiGt*^^ 

€.  38.  /    10. 

A  tender  in  any  money  coined  at  (he  Af«nf  p  upon  wliick 
there  is  the  king's  ftimpt  is  gobd ;  for  all  fucK  moitf 
is  good  inprdportion  to  its  valuet  without  a  proclimtucii 
^Ik  446.  <kmh.  387. 

To  an  avowry  for  damage  feafant  in  replevin,  fcndef 
muft  be  pleaded  to  have  been  made  before  impoiidtuc- 
for  it  is  not  withia  thtftatMte  of  J^*  i.  which  focsflwf 
to  trefpafsf  where  teiider  of  amends  may  be  pieicMi*^ 
have  beto  made  sx  any  time  before  a^^ton  brocg^ 
Lutw.  1596. 

To  an  avowry  for  rent,  the  (slaintiff  may  plead  s  ic»^ 
and  refufaly  without  bringing  the  flM>ney  mio  court,  ^ 
catife  if  the  diftrefii  were  not  rightfully  Ukent  ihe  6^ 
<iant  muft  aiifwerthe  plaiatiff  his  damages.    fiici/.te 

But  if  the  diArds  were  rightfully  taken,  the  pl^x' 
eannot  plead  tender  of  rent  and  cofts,  in  bar  of  an  tf««i] 
for  rent  in  itny  cafey  unlefs  the  diflreifs  was  mide  of  com 
giafist  iic.  growing  on  the  premifes  ;  and  then  facli  if^ 
is  given  by  1 1  Gt§.  a*  c.  ig.  /  9. 

Atfl* 


\ 


llbitHntnt 

A  icmTff  f»f  a  hank  note  »  moiKjr  b  nor  llfi&tj  fpeal* 

ypff  a  j;ood  remfer  ;  btH  if  the  tenderer  offer  to  get  money 

fev  the  imte,  this  makes  it  a  gooci  tender,     f^.  Ca/»  Mn 

5 1 9.  Ssme  deSrinr  by  Lard  MansfieU  at  CuilihalL     BiU 

16    Gf*.  3. 

On  a  p)ca  of  tenJeft  iF  the  monej  be  not  pak)  inta 
courts  rhe  pUmrtfT  may  figW  judgment,  f/r.  638.  Mr. 
ffeherden  is  to  receWe  k»  and  write  a  receipt  tit  the 
stargin  of  the  ptea»  which  is  to  be  41  figaed  by  cotuxfelj. 
mmA  fiM  with  rhe  ckrk  of  the  papers. 

If  iherc  is  a  plea  €>r  tender  aa  to  part,  imi  r^n  affwmpfit 
ts  to  the  refiduey  and  the  iflftie  on  the  tender  being  found 
4or  the  defendants  rhe  bahmce  proved  is  under  40!f»  yer 
the  defencfants  though  wUhin  the  Jiirifdidioit  of  the 
eount J  court  of  MtdiUfex^  u  not  tfititkd  to  cofts.  23 
G#«.  2.  #.35.  /  19.  Nor  if  the  debt  ia  reduced  aoder 
j\fii.  by  a  let-off.    D^a^.  431.  432*  « 


Eaok  nott  aa 
gog4  luMifi. 


Ff  to*  money 

C187) 


Defttid'ttit  \ 
Dot  pic&d  ooa 
sflumpfif  ctt  tit 
the  conjitt,  tad 
X  tcodci  «1  l» 


Ahaiemint. 

AND  the  faid  Aftiry  m  her  ow»  proper  pcrfon  comc»  Comt»re 
and  prays  judgment  of  the  bitt  aforefaid  of  the  fatd  ^|f/,^^ 
Jthn^  becaufe  ftie  fays  that  fhe  now  ie^  and  before  the 
exHibir'rag  the  (aid  bill  of  the  faid  Jobitf  was  and  ever 
Knee  hath  been,    covert  and   married  to  one  WHUtim 
Mwrh  I  hen,  and  ftiU  her  huiband*  to  wit>  at  LonJdm  afore-^  i 

iiaid,  in   the  p<irifti  and  ward  ak>refa'td»  and  thb  the  faid 
Mary  n  ready   to  verify;    wherefore  becattfo  the  faid      * 
t^iiiiam  lidTrh  is  not  named  in  the  faid  bi^T»  the  faid 
Mary  prays  Judgment  of  the  biU  aforefaid>  and  that  the 
fome  may.  be  quafhed,  &r. 

And  J^bn  Shwf^  againft  whom  the  eriginat  writ  hath  ^^J^  ^^^ 
been  iflFucd,  by  the  nanae  of  Thomas  Stout^  in  his  prof>er  chriftiiI"ii»Trfr 
per fon  comes  and  pleads'' that  he  was  baptized  by  the  to  «wirfti&nt»f 
name  of  7»Aa,  to  wit>  at  Heffminjltr  aferefaidw  and  by  ^^t^^ 
\^t  name  of  7a^  hath  always  hitherto  fincc  his  baprifm 
been  catled  and  known;  wirhottt  this»  that  the  fitid  J^n 
aow  is,  or  at  the  tinrte  of  ftting  forth  of  the  faid  original 
"^rit  o(  the  faid  Jamei  was,  or  ever  before  had  beeit^  or 
4^er  iince  hath  been  called  by  the  chrtflian  name  of 
Tfoma/^  or  by  the  faid  writ  ia  above  fttppofed  ^  and  thia 


c 


188) 


%f)atmtm, 

he  the  faid  John  is  ready  to  verify :  wherefore  he  pruTi 
judgment  of  th^  fajd  writs  and  that  the  fame  mav  in 
quaflied,  idc,  J   M 

»  ilie  defendant  is  \o  deliver  his  plea  in  writing  on 
paper  (damped  wiih  ^  treble  penpy  (tamp)  to  the  pliia- 
tiff*^  aitorney. 

James  Letch  f  plamufif. 
In  the  King**  Bench  and 

!  JoJbn  Ss$uti  fued  by  ihc  nan^e  r  f 

♦  Tb$mas  Sioui-  deter  Ci  i, 

,  Aftdtvk.  jj,^  Sl^ui,  of  fcfr,  niealman,  the  dcfendi  .t 

in  this  caufe,  aiaketb  oath  and  faith*  Thai  the  plea  har^ 
anoei^e^  is  true  in  fuhftance»  and  matter  of  fa£L 
I  Sworn,  Wr.  J^bttStf^uL 

Tq  be  fworn  before  a  judg^»  and  ingrofied  on  a  trcbk 
,  {J?t-penny  ftainpt  paper,  and  annexed  to  the  plea. 

S"<>?'m^^^^      And   the   (M  James  fays.  That  not  with  ftanding  i^j 

'^rinthefur-  thing  by  the  faid  John  above  in  pleading  allet1ged>  rSe 

»amc  thatde-  faid  bill  oHght   not  lo  be  quaihed,  hecaufe  he  fayM  fha 

^wn'  «  well  ^^^  ^^'^  .7^*'''  ^^  ^^^  ^'"^«  ^^  ^^^  exhibiting  the  biiU 
\j  cnr  aime  at  the  faid  jj^/jiv//,  aod  hf  fore,  was  called  and  known  as  wfl 
Mother.  by  the  nam^of  H9dy  a<  hy  the  name  of  0</^jf9  as  by  \^ 

I  (ai^  bill  is  above  fupppfed ;  and  this  he   prays    tr^j  be 

.  inquired  of  by  the  couniry,  ^c  y.  hL 

f  And  the  faid  Jobi»  in  his  pwp  perfon  connes  and  defew^ 

I  ^iVad^^*'^       ^^^  wrong  and    mjury,  when,  tsff.  and   prays  judgmcit 

'  iMcmeBt.       f*^  the  ^ill  afqrefaidj  becaufe  he  fays.  That  the  afortfayJ 

Ifuppofed  prpmifes  aad  under taliings  in  the  laid  de^'araiiiK 
fneniionedf^  if  any   H^ere  niade^  were  and  each  of  thtra 
.  yr.s  niade  by  the  faid  John  Mead  and   Jakfi   0Tip^t 

I  Charles  RokerU  and  Michael  Tew,  jointly,  and    not  ^j 

I   *  the  fa^»d  John  Meadior\\y^  which  faid  JobnlViifon.,  Chjria 

I  R9bertsi  and  Mj^kael  Tt.tij  are   ftiil  alive  ;  to  wnj  ihe 

(aid  JtibnWiIfi^>  in  the  iflandof  J  he  i^ 

CharUs  Roberts f  late  at  LiverpQul^  in  the  county  ^ 
iiansa/}etr,  but  iiow.  on  a  voyage  at  fea*  and  the  {$stl 
Michael  Tifw^  \r\  Livirpoal  aforefaid ,  and  this  t^c  fj«i 
J.9bn  Mead  is  ready  to  verify ;  wherefore,  het^j^e  iht 
faid  J^n  Wilfop',  Cfyarjes  RoberUy  4h  and  Micbael  Tru 
are  not  named  in  the  Haid  writ,  the  (niAJ^bn  Mf^i 
prays  judgment  of  the  faid  bi^ll,  and  thai  the  fame  itmJ 
1  he  qualhed,  £5*^.  W*  B^ 


fi?S^) 


If  a '  plea  hi  abaiement  is.  to  he  plettdti  it)  an  adion 
^pou^ht  by  original,  l^idt  my  new  Inflr*  Cltr.  in  C.  jf* 
or  pKrccdemi.     321  /«  323* 

General  IJfues. 

rl"^F.  general  iffuc,  ©r  general  plea  is^  iwhat  traverfes> 
thwari$f  and  denies  at  once  the  whole  declaration' 
vichoui  offering  any  fpecial  nutter  whereby  to  evade  it ; 
IS  in  treTpafs  either  vi  et  armis^  or  on  the  cafe  mn 
:ulp4thilis%  not  guilty ;  in  debt  upon  contrad»  ml  diht^ 
be  owes  nothirg  ;  in  debt  on  bond^  non  ifi  failum%  it  is 
Dot  his  deed,  or  on  an  affumpftty  non  affumpftt^  ht  made 
no  fuch  premise.  Or  in  a  real  adion,  nul  tort^  tio 
vrong  done  ;  nul  deffeifin^  no  difleifin  ;  and  in  a  writ  of 
righty  the  mife  or  imie  i«f  that  the  tenant  has  more  right 
to  hold»  than  the  <iemandanr  has  to  demand.  Thefe 
pleas  are  called  the  genera)  iflue,  becaufe  by  importing  an 
abfolute  and  general  denial  of  what  is  alledged  in  the  de- 
filara  lion,  they  amount  at  once  to  an  iflue,  by  which  it 
is  meant  a  HQl  affirmed  on  one  fide>  and  denied  on  the 
other.  -       •      .. 

>.  No  general  iflue  need  be  (igned  by  counfel,  but  it  is  to 
be  ingrofled  and  delivered  on  a  treble  penny  dampt  paper, 
or  may  be  entered  in  the  boolj  with  the  clerk  of  the  judg- 
ments, pay  6d. 

AtkI  the  faid  Jahn^  by  R,  C.  his  attorney,  comes  and 
defends  the  wrong  and  injury,  when,  tiff,  and  fays,  that 
he  did  not  undertake  and  promife,  in  manner  and  form 
as  the  faid  A.  B.  hath  above  thereof  complained  againil 
liim,  and  of  this  he  puts  himfelf  upon  the  country^  £*fr. 

And  the  faid  John,  by  R.  C.  his  attorney,  comes  and 

defends  the  wrong  and  injury,    when,  Crfr.  «  and  fays» 

that  he  ought  not  to  be  charged  with  the  faid  debt,  by 

*  virtue  of  the  faid  writing  obligatory,   becaufe  he  faith, 

>  that  the  faid  writing  obligatory  is  not  his  deed ;  and  of 

this  he  puts  himfelf  upon  the  country,  tfc. 

And  faysy  that  he  ought  not  to  be  charged  with  the 
payment  of  the  faid  debt,  by  virtue  of  the  faid  indenture* 
becaufe  he  fajth,  that  the  faid  indenture  is  not  his  deed  , 
#Qd  of  this  he  puts  himfelf  upon  the  country,  C:fr. 

And 


Ccaerii  l^uA 


I^$$    sffum^JiK 


(.190) 


TO  an  ziHtmti  on 


1 


<5eneral  SKTuejEt. 


1 


^i7  dthit.  And  fays,  that  he  ^ocs  not  owe  to  the  faid  fibintiff  th* 

faid  lOo/.  or  any  part  thereof,  in  manner  and  kirm  a*  il^ 
faid  Richard  haih  above  thereof  compUined  p^mA  hini  • 
and  of  this  he  puts  hinDfelf  upon  the  country^  ^i^. 

j^iidehiit9A       That  he  doth  not  owe  to  our  faid  lord  the  kmc- 

fiti  i^MtaioD.  to  the  faid  Richard t  who  fues  as  aforefaid,  the  l^aid  i 

or  any  part  thereof,  in  manner  and  form  as  the  faid 
Richard  hath  above  thereot  complained  againft  hun  ;  and 
of  this  he  puts  himfelt  upon  the  country,  lie, 

M»  »/»«^>^       That  the  faid  A.  B.  in  his  life  time  did  not  irndfrtiVc 

ytncxccttior,  ^^^  promife,  in  manner  and  form  as  the  faid  Richard 

hath  above  thereof  complained  againft  him ;  ^nd  of  ihii 

he  puts  himfelf  upon  the  country,  i^r. 

piei  to  taiai-      That  he  doth  not  detain  from  the  faid  Richard  the  (tH 


tin  m 


indenture  of  leafe,   in    manner,  and  form   as  the  imi* 
Richard  hath  above  thereof  complained   againft  him; 
and  of  thii  he  puts  himfelf  upon  the  country*  &c. 

That  he  is  not  guiliy  of  the  trefpaft  aforefaid  above 
laid  to  his  charge,  in  manner  and  form  as  th^  M 
Richard  hath  above  thereof  complained  againfl  him;  aid 
of  this  he  puts  himfelf  upon  the  country,  tic. 

That  he  is  not  guilty  of  the  trefpafs  and  afTatilt  it 
manner  and  form  as  the  faid  Richard  hath  above  thereof 
complained  againft  him  ;  and  of  this  he  puts  himfelf  up* 
on  the  country,  £ffr. 

•  That  he  is  not  fjnilty  of  the  premifes  above  h\d  to  bit 
charge,  in  manner  and  form  as  the  faid  HUburd  hafli^ 
above  thereof  complained  againft  him;  and  ot  this  bt' 
puts  himfelf  upon  the  country,  y<. 

And  the  faid  John^  by  J.  S,,  his  atforne y,  com^s  tM 
defends  the  wrong  and  injury,  when,  tic.  and  fays,  iba 
TobeingroflTed  j^g  jjj  j,qj  promife  and  undertake,  in  manner  and  ffirm 
piptrrandneed  ^^  *^^   ^^^^  Benjamin   hath   above   thereof    complaind 
itot br figned     againft  him;  and  of  this  he  puts  himfelf  upoit  die  coun- 
try, iic. 

•   Benjamin  Phifp'jtt  Plainhffi 
In  the  King's  Bench.  ami 

jfihn  ShrarSi  DtfcnHant. 
Take  notice  that  the  above  defendant  wiU   at  ilie  iimI 
..  of  this  caufe  give  in  evidence,  and  infill,  th-ii  the  piain- 
t^rft^^&cT*     ^iff  before,  and  at  the   tim^  of  the  comiiKr, cement  of 
this  fuil,  was,  and  flill  is  indebted   unto  the  taid  defen- 
dant, 


Kot  guilty  ia 
trefpaLTi. 


KoE  gTiilty  in 
trefpifb  tii4 


Jtft^t  guilty  in 


N9M  a]f^9p^t 
and  2.  Ttit 


l»y  counkJ^ 


Notice  of  fet- 
ofF  for  work 


stit,  in  the  fum  of  2oo/.  for  the  ufe  and  Jiire  of  diveis 
orfeSf  mares,  and  geldings,  by  him  the  faid  defendant 
ti  4o  hire  to  the  (aid*  plamtiff,  and  at  his  req«itft«  and 
>r  the  carriage  of  divers  goods,  warest  and.merchan- 
izes,  of  the  (aid  ptamtiff,  at  his  like  requefl,  in  divers 
raggonSf  carts,  aiid  other  carriages  of  the  faid  detend- 
M,  and  at  his  like  requeft ;  and  for  the  work^  and  la- 
our  of  the  laid  defendant  by  him  and  his  fervant^,  with 
is  horfes,  carts,  waggons,  and  other  carriages  done 
lid  performed  for  the  fak!  plaintUF,  and  at  his  hke  <fe- 
oeft ;  and  alfo  tor  the  work  and  labour^  care  and  diH« 
nee  of  the  faid  defendant,  by  him  before  then  done 
pd  performed  for  the  faid  plaintiff,  and  at  his  like  i«« 
tieft;  and  alio  for  money  paid,  laid  out,  and  expended 
f  the  defendant  for  the  (aid  plaintiflF,  ^nd  at  his  like  re- 
ueft ;  and  for  money  by  the  faid  defendant  before  thea 
ini  and  advanced  to  the  faid  plaintiff,  and  at  hts  like  re- 
Heft  ;  and  for  money  by  the  faid  plaintiff,  before  then 
ad  and  received  to  and  for  the  ufe  of  the  fisiid  defendant, 
ad  for  divers  goods,  wares,  and  *  merchandizes  by  the 
ud  defendant  before  that  time  fold  and  delivered  to  the 
lid  plaintiff,  and  at  his  requefl ;  and  for  money  due 
rid  owing  from  the  faid  plaintiff  to  the  faid  defendant 
pon  an  account  ftated  between  them ;  which  taid  Turn 
f  aoo/.  is  ftill  due  and  owing  from  the  faid  plaintiff  to 
be  faid  defendant,  and  out  of  which  fum,  he  the  faid 
efendant  will  at  the  trial  of  this  caufe,  (et  off  a^^^llow 
lie  faid  pUiniiff,  fo.  much  againft  any  demands  of  the 
lid  plaintiff^  to  be  proved  at  the  faid  trial,  as  wiH  be 
nfficicnt  to  fati^fy  fuch  demand,  purfuant  to  the  ilatute 
I  fuch  cafife  made  and  provided.  Dated  the  1 1  th  day  of 
i^imber  1783.  Your's,  iSc 
Po  Mr.  A  B.  Plains  J.  S. Defendant'a 

tiff*s  Attorney.  Attorney, 

a  the  King's  Bench. 

Edward  Wills,  Plaintift 
Between  and 

Le$nard  Hitlf  Defendant. 

Take  notice,  That  the  above  defendant  will,  at  the 
fW  of  this  caufe,  give  in  evidence  and  infift,  that  he  the 
lid  defendant  heretofore,  to  wit,  in  this  prefent  Trinity 
irm,  in  the  twenty-th^d  yeir  of  the  reigti  of  our  lord 

the 


To  ht  deli*Bfv. 

'Cd  to  the  p.SSMk' 

tifTt  mtlorney, 

to  b«  |vovedjpK 
the  m^l,  t^/ijc 
produce Ji  ttfi  m. 
xrebie  id. 


r«5«) 


cff  on  a  jnf\pi. 
mtm  ja  tie 


Cm) 


K.  B.  Put  tlie  ff^^  now  king,  in  ihc  court  of  our  faid  lord  the  king,  hp 
2J  •/•-//'    fore  the  king  himfetf  (the  ftid  cowrt  then  and  fti«  bdig 
holden  at  J^^fiminfltry  in-  the  county  of  MMUj'tx)  If 
biH,  without  the  writ  of  our  laid  lord  the  kings  and  if 
the  confideratiou  and  judgment  of  the  fame  court,  ifOi^ 
vered  agatnft  the  above  named  plaintiff  41/.  10/.  vhsdl 
in  and  by  the  faid  court,  were  then  and  there  adjodgal 
to  the  faid  defendant,  for  his  damages  which  be  bad  if* 
tained,  as  weH  by  reafon  of  the  not  perR*nntng  ccrtii 
promifes  and  undertakings  then  lately  made  by  the  tt 
plaintiff  to  the  faid  defendant,  and  whereof  he  ihcll 
plaintiff  was  convid«d,  as  (or  bis  cofts  and  xrhargcst 
htm  about  his  fuitsn  that  behalf  expended,  as  by  the 
cord  and  proceedings  thereof,  remaining  in  the  faidc« 
of  #  our  faid  lord  the  king,  before  the  king  himrelt,j 
wit,  at  Wfflmmfler  aforefaid,  more  fully  appears;  wig 
feid  judgment  is  ftill  in  full  force  and  efPeft,  not  reverr 
fntisfied,  or  otherwife  vacated;  and  that  under  and 
virtue  of  the  faid  judgment,  he  the. faid  plaintiff.  I 
and  at  the  time  of  the  commencement  of  this  fuit, 
and  ftill  is,  indebted  to  the  faid  defendant  in  a  large  fiM 
of  money,   to  wit,    in  the  fiim  of  41/.  lOr.  reco* 
thereby;-  and  out  of  which  faid  fum  of  money  be 
faid  defendant  will  at  the  faid  trial,  fet  off  and  aliovl 
the  faid  plaintifF,  fo  much  thereof  agatnft  any  demaad 
him  the  faid  plaintiff,  to  be  provetl  at  the  faid  trial, 
will  BjLfufficient  to  fatisfy  and  difchargc  fuch  dei 
accoiding  to  the  foriri  of  the  ftatute  in  fuch  cafe 
and  provided.     Dated^  Crfr. 

Special  Pleas. 

of  Umiutioris.    £\  and  defends  the  wrong  and  injury,  when,  tyr 

Tobeingroffed  f™^  That  ^he  did  not  undertake  and  promife,  in  ma 

J^nyl^lll filed  <»nd  fornTas  the  faid  Richard  hath  above  thereof  c«i 

with  the  cterk   plained  a  g^in  ft  him;  and  of  this  he  puts  himfetf  of 

«rtlit|Mpcf<.    ,he  country,  £2fr.     And  for  further  plea  in  this  bchi 

the  fa'd  John^  by  leave  of  the  court  here,  for  ibis  ^ 

pofe  firft  had  and  obtained,  according  to  the  form  of 

ftatute  in  fuch  cafe  made  and  provided*  fays,  that 

faid  RUbard  ought  not  to  have  or  maintain  his  atorcil 

a^ 


Glon  thereof  againft  him  the  faid  JqIti,  becaufe  he  laillit 

t)iit  ihe  laid  i€veral  caufes  of  adion«  in  the  laid  dech- 

iition  mentioned^  did  notf  nor  did,  any  of  them  accrue 

y  rhe  faid  pUintifff  at  any  time  within  the  fpace  of  (ix         * 

e«fs  fitut  bttorc  the  exhibiting  ihe  bill  of  the  faid  -    .. 

rdi    ;ind    this   the   faid  John   is   ready   to  verif)r.  * 

rt^fore  he  prays  judgment^  if  the  faid  Richard  ought 
D  have  or  nuintain  bis  aforebid  adiion  thereof  againft 
im,  ^c  J.  M. 

'  And  the  faid  Ricbsrdf  as  to  the  faid  plea  of  the  faid  (    IQa) 
^^n^  by  him  fecondly  above  pleaded  in  bar,  fays,  that  Jt^^^ 
c  ought  not  to  be  barred  from  having  or  maintaining 
is  aforefaid  ^^ion  thereof  againd  him,  becaufe  he  fays^ 
lat  the  faid  JobndiAt  within  fix  years  next  before  the' 
thibuing  the  bill  of  him  the  faid  Ricbardt  to  wit,  on 
day  o!  in  the  year  of  our  Lord 

t  at  Wtjiminfter  aforefaid,  undertake  and  promifef 
I    maiiner  and  torm  as  the  faid  Richard  faaih  above 
lereof  com  plained  againfl  him;  and  this  he  pray  i  may /^^  H-.^^;,  ^e. 
t  inquifed  of  by  the  country.     And  the  faid  ^oiw  doth  plication  ttc 
ie  like,  ^c.     1  hereforc,  as  well  to  try  this  ifliie^  as  the  ^^''^ww^^Ci 
lid  other  ifTue  above  joined,  let  a  jury  thereupon  come  Keren^wd/o^ 
tlore  out  lord  the  king  at  Wefiminjltri  on,  I3c.  twelve,  covafei'i  bukl 
fr.  by  whom,  iSc,  and  who  neither,  lie.  to  recognize^ 
fc.  becaufe  as  well,  Wnw 

And  ihc  f:jiii  Jo^/i,  by  R.  P.  his  attorney,  comes  and  piett*rr«t-or 
rfends  i^e  wmngand  injury,  when,  lie,  and  (ays,  that  fc'. "»«5T '«ot» 
.e  faid   Rirb*ird  ought  not  to  have  his  aforefaid  «aion  J^J^^^** 

1^    mamiaired  againft  him,  becaufe  he  fays»  that  recdndL 
lit  the  bid  Ricbardt  at   the  time  of  the  exhibiting  the 
ill  of    the  faid  Richard  againft  the  faid  John,  and  be-  • 

ire,  that  is  lo  iay«  on  the  ift  day  of  Jpne,  in  the  year 
Four  Lord  1 782,  at  Wefiminftcr  aforelaid,  in  ihe  coun-  • 
^  of  Middkjt,^^  was  and  ftill  is  indebted  to  the  faid  John 
I  more  mrmty  than  the  money  due  and  owing  from  the 
id  yd^n  to  the  faid  Rifhard,  upon  or  by  virtue  of  the 
Til  promircs  and  underukings  in  the  faid  declaration 

onecl  (ihat  is  to  fay),  in  the  fum  of  100/.  of  lawful 

Ely  o(  (intii  Brilain,  for  fo  inuch  money  of  the  faid  ^ 

,   by  the  faid  Jobti  to  the  faid  Richard,  and  at  hit 
leciiil  iollmce  and  rtqueft,  before  that  time  lent  and  ad-.  ' 
inccd  i  <«nd  in  the  further  fum  of  xoo/.  of  like  law. 

ful 


J 


1 


.1 


j^ptcfal  pifa#. 

f^V  wnMKj,  tat  IV  nmch  moner  before  thu  Am  fS^ 
h'\i  o^,  and  cxpemlcci  bf  the  UuA  J^f^  to  aini  Mr  it 
ttfe  of  the  faki  Rkhrdr  and  at  hu  ^ckil  pnli^Kt  »d 
requeft;  acd  in  the  hifther  (um  <xf  looA  of  lake  btH, 
V  '357  "^oncy^  fw  inoney  #  by  the  ^ak^  Rkhard  befert  ihit  »fiC 
had  and  received,  to  and  for  the  ul>  of  thtfanljik 
And  the  faid  Ji^w  fkirfher  fajs,  that  the  faid  fr»tri[  liMii 
ef  money  fa  due  and  owing  fronn  the  fakj  Rtfbarii  t#ii 
feid  Jcbh^  as  aforefaU,  exceed  ibe  danTagcs  in::  ;"tf  ^ 
•he  fa  id  Richitrdp  by  reafisn  of  the  not  perfui  : 
fiid  feveral  pronnifes  and  undeftaking^^  t^i  ihc  Uki 
ill  the  faid  declaration  mentioned  ;  ami  that  om  oi 
feveral  fiinw  of  money,  he  the  faid  J^bn  n  wiitinj, 
bearby  offers  to  fet  off  and  allow  to  the  **id  Rtdardt 
wnaeh  money  a»  the  damages  fuftatrted  by  the  faid  HkM 
%y  reafon  of  the  not  performing  of  the  faid  feverti 
aiifes  and  undertakings  of  him  the  f^id  Job/tt  men 
io  the  faid  dechiration  of  the  faid  Rhberd^  ^nfinunt 
andthb  the  {t\AJohn^\^  ready  to  Tenfy*  Wherefet 
prays  judgnnrent»  if  the  faid  Richard  ought  to  hm 
afiarefaid.  aSioii  thereof  mainlained  agalntl  himt  ^'' 

%  M^fia 

lfcpBei*»«i.  And  the  faid*  RUtarit  fayr.  That  hct  by  reafoBof 

thing  by  the  faid  John  above  in  pleadijig  aHedgd^P 

not  to  be  barred  from  having  and  mamraimng  hisifa 

faid  aSion  thereof  againfl  the  faid  Jobn^  becaufe  he  fit 

that  he  the  faid  Richard  was  not>  nor  is  rndrbted  to  I 

(^id  John   in  matmer  and  form  as  the  f^ki  Jtybn  h»\ 

his  aforefaid    plea  above  alledged;    and    I  hit  the  i 

Richard  prays  may  be  inquired  of  by  the  coiKitrj;  i 

the   faid  John  doth  the  hke,  E^r.     Therefore   »  «•' 

try  this  iffue,  as  the  faid  other  iffue  above  joind  I* 

jury  thereupon  conK  on,  Wr 

atitfaftioB  And  the  faid  Jobm  by  &  V.  hts  attArney,  comei 

Sbl^of  OwT'  ^«f^"^'  the  wrong  an*injwy,  when,  ^c    and  !tp> 

^raiftSi  the  faid  Richard  ought  not  to  have  or  mavrttatnbiiii 

faid  aSion  thereof  againd  him»  trecinrfe  he  hjh 

after  the  making  of  the  feveral  promHe?  ami  undcrtJ 

if!  the  faid  declaration  nrentioned.  to  wit^  on  the  I 

mf  May,  in  the  year  of  our  Lord  1784*  at  /.5W»« 

•  feid,  inthepaiifh  and  ward  aforefaid ,  the  faid  7:' 

^IQO/  ^  luid  there  delivered  to  the  faid  Rkhard  oite  hogi 


poau(t$  and  undecf  aking6  in  ihe  fakidecfaNition  menCMm- 

[It  and  which  faidiK^ihead^f  fugar  4hc  faid  Rkburid  ohoi 

there  acccfKed  and  leoeived*  in  iuU  (atisfaSion  and 

hargecf  che  faid  federal  proaiiiesin  the  raKl<ieclarafMMi 

liiomd^  and  this  he  the  fatd  J^hn  is  ready  io4^fify) 

efore  he  prays  judgment,  if  tkit  faid  /^iV^^irJ  «ugbt 

have  or  Maiguaiu  hit  aforefaid  aAion  ibereof  againft 

£».  T  M. 

And  the  (aid  J^kiarS  as  to  the  faid  p1eat>f  the  faid  fobrh^(^cL. 
him  above  pleaded  in  bar^  fays.  That  he»  by  rtafoa  ^tttceiQ. 
any  thiog  by  the  faid  J^bn  above  in  his  aforefaid  plea 
jged,'  ought  not  to  be  barred  from  having  and  main- 
ling  hie  aforefaid  adion  thereof  againft  hun,  l>ecaufe  * 
tefting  that  the  faid  Joim  did  not  deliver  <o  him  die 
Riebard  the  (aid  hogihead  of  iogai  in  the  laid  j^lea 
,nned,in  fiM  fatisfadien  and  dirdiar^  of  alU  or  any. 
either  of  the  faid  pnooMfet  and  undertakings  in  the  fail    , 
laratkm  mentioned;  NeveribeUfs^  for  replication  ni 
is  behalf  the  faid  Ricbard  fays,  that  he  did  tiot  recei^tt 
'•accept  the  <aid  hogihead  of  fugar*  in  full  fatisfadion  or 
~  "argeof  die  faid  promifesin  the  faid  declaration  above  ^ 

ionedf  or  of  any  or  of  either  of  them,  in  mamier  and   ' 
as  the  laid  Rkb4trdhk\h  above  in  his  aforefaid  pka  in 
t  behalf  altedged ;  and  «hrs  the  faid  Jobn  prays  tnay  be 
itred  of  by  the  country^  and  the  faid  Ricbard  ^h  ihe 
,  iic.     Therefore,  Wr.    , 
And  the  faid  T.  by  A,  B.  his  attorney,  comes  and  de-  pin  «fr  ee^v^cr 
the  wrong  and  injury,  when,  fcff.:  and  as  to  *^c^?^^^Z?^^*^ 
ieverol  promiles  and^irldcrtakings  in  the  faid  dectara- ^^^^J^  "' 
memioned,  except  sis  to  4/.  and  4/.  parcel  of  the  faid  <fa»dodar4M«. 
Ifums  of  money  in  the  faid  <ieclarat ion  mentioned^ 
the  faid  T.  fays.  That  he  4\d  not  undertake  and  pro- 
iife,  in  manner  and  form  as  the  faid  J.  hath  above  ihtreof 
implained  #  againft  him,  and  of  this  hefHKs  hiroldf  upon 
country  ;  And  as  to  4/.  and  4/.  parcrl  of  the  faid  fe ve-   f^  f  n  tj  \ 
iams  of  fnoney  in  the  faid  declaration  mentioned,  jy.  b.  ^j{  C 
e  the  ffid  T.  fays.  That,  the  faid   J,  ought  not   toAowtlie  ^i^e^ 
B»e  or  maimain  his  aforefaid  adion  in  this  behalf  againft:  ^J^^*  ^  *^ 
the  bid  T.  to  recover  any  further  dri^iages  than 
(aid  4/.  and  4f.  becaufe  he  fays.  That  he  the  faid  7*. 
the  time^  making  the  faid  promiies  and  undertake 


J 


i 


Jhpttfid  Jt^tAit- 

itip  in  the  faic]  declaration  menUoned ;  as  to  the  fM  ^ 
Mid  4/.  always  hitherto  was*  and  ftiU  is>  ready  to  pay  • 
Uie  faidj.  the  Taid  Aim  of  4/.  and  4r.;  and  the  Taidf^ 
before  the  exhibiting  the  bill  of  the  faid  J.  to  wit,  m 
th€  22d  day  of  Jfpril,  in  the  faid  year  of  our  Lord  i78|f 
»iy  (fc.  in  the  faid  county^  tendered  and  offered  to  ff 
to  the  faid  J.  the- faid  4/.  and  4/.  f  which  faid  4/,  and  4II 
Ke  the  faid  J,  then  and  there  wholly  refufed<  to  rocdil 
from  the  faid  7\ ;  and  the  faid  T.  now  brings  the  (aid  ^ 
and  4/  here  into  court,  ready  to  be  paid  to  the  faid  % 
if  he  the  faid  J  will  accept  the  fame;  and  this  he  I 
ready  to  verify ;  wherefore  he  prays  judgment,  if  4 
Cud  J.  ought  to  have  or  maintain^  hia  aforefaid  a6 
thereof  againil  him,  to  recover  any  more  or  greater 
aaagea  than  the  faid  4/.  and  4/.  in  this  behalf,  ^c,  J, 
RepficatioB.  And  the  faid  J,  as  to  the  faid  plea  of  the  M  T. 

*^  J«»*>«ff«  him  »bove  pleaded,  as  to  the  laid  4/.  and  4/.  parol 
mfmmijst!        ^  ^^^  feveral  Aime  of  money  in  the  faid  dedarats 
mentioned,  i^ys.  That  he,  by  reafon  of  any  thing  a 
that  plea  aliedged,  ought  not  to  be  barred  from  ha 
aad  maintaining  his  aforefaid  adion  thereof  againft 
the  fatd  T.  to  recover  his  fiiH  damages  in  this  bd 
'  *  becattf<^  he  fays,  that  the  faid  T,  did  not  tender  or 
to  pay  to  the  faid  J.  the  faid  4/.  and  4/    in  manner 
form  as  the  faid  T*  hath  above  in  pleading  air 
mhI  this  he  prays  may  be  enquired  of  by  the  o 
and  the  faid  T.  doth  the  like,  iic.     Theretore,  i^c, 

(^IQ8^  *  7^^  ^ff^^  '^  ^^  '^  ^^^  alClmpflt,  and  Mi  tberwd  rfil 
Ifch  uiat^'  ^*  ^  Under f  fay:  And  hereupon  the  faid  plaintiff  iief^ 
accepJuicmo.  I y  takes  and  accepts  out  of  court  here  the  fiikid  V-^^f^l 
acy,  jndgoet  fo  tendered  and  paid  into  courr  asaforefaid;  iheftbrtM 
'^  ^'^^Jj;;^-^  as-io  the  faid  4/.  aiid  4/  the  faid  plaintiff  is  fatisfielil 
^^^  and  as  to  the  trial  of  the  ifluc  atiove  joined  between  thi^ 

Crries  aforefaid,  let  a*  jury  thereupon  come  before  ai^ 
^  the  king  at  Wefiminflcr^  on  nert  iM 

twelve,  Wr.  by  whom*  fc^r.  and  vkl| 
are  neither,  6jfr.  becatife  as  well,  ^.  the  fame  dsylJj 
given  to  the  parties. aforefaid,  at  the  fame  place 
N,  E.  This  iflue  is  made  up  at  the  clerk  of  the  papsHf 
PIcuofbH  Becaufe  i^e  fays,  that  he  the  faid  defendanr,  at  tM^ 

^<7-  time  of  the  making  the  faid  feveral  promiies  and  mdtf*' 

taitAop  itt  the  faid  dedacation  moatiaacd^  wm  under  dtf 


maftrcplf 
Ifaai, 


e  oF  2i'  years*  to  wir,  of  the  age  of  t?  yearSf  and  no  ' 

?re,  to  wit,  sit  London  aforefaidr  in»  Csfr.  and  this  he  i8^ 
idy  to  veriiy,  wherefore*  £^r.  B,  L, 

And  the  iaid  Roger y  by  %  S.  his  attorney,  comes  and  PJ««^«f  »]'«*«' 
fends  the  wrong  and  injury,  when,  w  and  lays,  thaf  jnc, /»,  incak, 
t  (aid  C  ought  not  to  have  or  maintain  his  aforefaid 
^ion  thereof  agamft  him,  bccaufc,  he  fays,  that  here* 
fore,  to  wh,  in  Trinity  term,  in  the  24th  year  of  the 
Ign  of  his  prefent  majeflyr  tirat  the  faid  C  impleaded 
t  faid  R^gerf  in  the  tourt  of  our  lord  the  king*  of  the 
nch  at  WeftminJUrt  in  ihc  county  of  MiddtefeXf  be-  ' 

re  Alexander  lord  Lougbhorougbf  and  his  companions^ 
en  his  majefty's  jufticcs  of  the  bench,  in  a  plea  of  tref« 
fs  on  the  csfe»  on  promiles,  to  the  damage  of  the 
d  C.  of  M  on  occiafion  ^f  the  not  performing  the  \ 

ry  fame  identical  prpmilies  and  undertakings  in  the  faid 
clararion  mentioned,  and  ftich  proceedings  were  fheie- 
pon  Kfli4  iti  the  ftiid  cpprt  of  the  bench  aforefaid ;  that 
lerwmfdsT^lo  wir,  in  thai  very  fame  Trinity  term,  in 
e  24rh  year  afarrtwdj -the-Wd^Jiy  the^conftderation  - 
d  judgment  of  the  faid  court  of  the  bench,*  recovered 
againft  the  faid  R,  in  that  plea,  60/.  for  his  damages  ("^100^ 
Inch  he  had  fuftatned,  on  occafion  of  the  not  perform-  ^  ^ ^^ 
g  the  faid  promifes  and  undertakings,  in  the  faid  de* 
iration  mentioned,  and  wheieof  the  faid  Roger  was 
mvided,  as  by  the  record,  and  proceedings  thereof,  Ye« 
sining  in  the  faid  court  of  the  bench  aforefaid,  at  ft^V)?- 
mfler  aforefaid,  more  fully  appears ;  which  faid  jitdg« 
ent  dill  remains  in  its  full  force,  flrengih  and  effeSr 
^  in  the  le»ft  vacated,  fet  afide,  paid  off,  annulled,  fa-^ 
ified  or  difcharged ;  and  this  he  is  ready  to  verify  \sf 
e  faid  record ,  wherefore  he  prays  judgment,  if  the  faid  ,, 

,  ought  to  have  his  aforefaid  a£tion  thereof  maintained 
;ainft  him,  ^c:  %  Morgan. 

Andy  the  faid  J,  and  W,  by  /.  T.  their  attorney,  come  The  liisr  pif* 
id  defend  the  wrong  and  injury,  when,  €^f .  arnd  fay»  '^^cove  T'^"* 
lat  the  faid  W.  ought  not  to  have  his  aforefaid  adion  deir^^*  " 
ferfof  maintained  againft  them,  becaufe  they  fay,  that 
ke  faid  IV.  heretofore,  to  wit,  in  term,  in 

le  year  of  the  reign  of  his  prefent  Ma- 

ftyt  impleaded  the  faid  J^  and  B^.  in  his  Majefty*i 

court 


I* 


court  hcfbfe  Alexander  lord  Lougbbtougb  tnd  liis  Kxm^ 
y,  |Kiniot)s»   then  his  MajeftyV  Jufticoi  of  the  Btnch,  a 

IVefiMinfter^  in  a  certain  plea  of  debt»  for  Sooi.  of  ahI 
r  *  upon  the  iaid  idemical  writing  obligatory^  in  ihe  M  6i* 

claration  memianed,  and  fuch  proceedings  n^rc  iherc^a 
had.  in  the  faid  court  of  the  bench>  in  thiit  pieit  that 
the  faid  IV.  afterwards^  to  witf  in  that  very  hmt  ttfix% 
in  the  year  aforefaid,  by  the  coftfidciatiQi 

•nd  jndgnient  of  that  court,  recovered  in  the  Uid  pkif 
againd  the  laid  J,  and  IV.  his  debC  aforefaid^  andilb  5I 
which  in  the  laid  Court  of  the  Bench»  in  that  pIcMy  wen 
adjudged  to  hira»  as  well  for  his  damages  which  he  hd 
furiainedy  on  occafion  of  the  detaining  of  ihe  iaid  debt, 
as  for  his  cofls  and  charges  by  him  laid  out  about  hi&  ((■< 
hi  that  behalf^  whereof  the  faid  J.  and  H^.  were  coo< 
vided,  as  by  the  record,  and  proceedings  thereot»  ill 

(*200^  remaining  in  rhfc  faid  Court  of  the  Bench  at  41  Wrfimimp^ 
'  afofeUfdy  more  fully  and  at  Urge  appearf*  which  fut 
judgiTiem  Oiil  I'emains  in  its  full  tbrce,  ftrengih,  aod  ti^ 
fed,  not  in  the  lead  fattsfied  or  di(charge<j ;  ami  thi 
they  the  faid  J.  and  IV.  are  ready  to  vet ity,  by  the  ivi 
record:  wherefore  they  pray  judgment  if  the  UidJI' 
ought  to  have  his  aforeiaid  adion  thereof  mamrasno 
againft  them,  ^f'r.  7.  Mm'pn^ 

Non  ajfumpfu.  And  for  further  plea,  by  leave  of  ih 
court,  &r.  lays,  that  the  laid  6\  hath  fully  adminiftero 
all  and  Angular  the  goods  and  chatties,  which  wcrec 
the  faid  W.  at  the  time  of  his  denth,  which  have  evf 
cocne  to  her  hands  to  be  adminiflered,  to  wii»  at  hmk 
afbrefaid,  in,  ^r.  and  that  (he  the  faid  S,  hath  not,  m 
had  (he  on  the  day  of  exhibiting  the  aforefald  bttl  of  th 
(aid  T.  or  at  any  time  afterwards,  any  goods  01  chaitif 
which  were  of  the  faid  l/V.  at  the  time  of  his  death*  \ 
the  hands  of  the  faid  S.  to  be  adminiftered,  s^nd  thi>»  }i 
wherefoie,  (sTr.  And  for  further  plea  in  thi^  hthaif,  ih 
(aid  S.  by  leave  of  the  court  here  for  this  puT|¥>refir 
had  and  obtained,  according  to  the  form  ot  the  lUtvi 
in  that  cafe  made  and  provided,  fays,  that  the  faid  \ 
ought  not  to  have  or  to  nrmintain  his  aforefriid  a3ifl 
thereof  againft  her,  becaufe  (he  fays  that  one  B,  B.  hcfi 
tofore  (that  is  to    fay)  in  Hubatlmae   term,    in  t1i 

IwcfUtei 


^€-wity  and  • 
jQc^^faest  out* 


rentieth  year  of  the  reign  of  out  lord  the  noW  kiDg^  ifl 
e  court  of  our  lord  the  king,  before  the  king  himfelFf 
e  faid  court,  then,  and  ftill,  being  held  ;^t  IVeflminfter 
ihe  faid  county,  by  the  confideration  and  judgnnent  of 
c  faid  court,  recovered  againl)  the  faid  S.  as  well  a 
rtain  debt  of  too/,  as  alfo  6y^  for  his  damages  which 
^  had  fuftained,    as    well  by  reafon  of  the  detaining 

the  faid  debt,  as  for  his  coils  and  charges  by  him 
out  his  fuit  in  that  behalf  expended,  to  be  levied  of  ^ 

e  goods  and  chatties  \«hich  were  of  the  faid  W,  at  the 
ne  of  his  death,  in  her  hands  to  be  adminidered  if  (he 
MiMb  much  in  her  hand$  to  be  adminidered,  and  if  (he 
id  .-not.  fo  ir.uch  in  her  hands  to  be  adminiftered,  then 
e  #  damages  aforefaid  ^  be  levied  of  the  proper  goods  f^nr\  -r  \ 
d  chatties  of  the  faid  iJ.  whereof  the  faid  S,  was  con-  >  ^  / 
9ed  as  by  the  record,  and  the  proceedings  thereof,  re- 
aiPiing  in  the  faid  court  of  our  faid  lord  the  king,  be« 
re  the  king  himfelf,  at  Wejlmhjler  aforefaid,  more 
lly  appears;  which  faid* judgment  ftill  remains  in  its 
II  force  and  effeft,  not  paid  off,  fatisfied,  difchargcd^ 
made  void  ;  and  which  faid  judgment,  fo  had  and  ob« 
ined,  was  fo  had  and  obtained  for  a  true  and  juft  debt 

fifty  ppunds,  due  and  owing  to  the  faid  B,  from  the 
4  W,  at  the  time  of  his  death :  and  the  faid  ^.  further 
)%y  that  (he  hath  fully  adminiftered  all  and  fingular  the 
ods  and  chatties  which  were  of  the  faid  W,  at  the  time 

his  death,  which  have  ever  come  to  or  been  in  her 
nds  to  be  adminiftered,  (except  goods  and  chatties  to 
e  value  of  5/.)  to  wit,  at  London  aforefaid,  in,  ^c.  and 
It  the  f^iid  S.  hath  not,  nor  at  the  time  of  the  exhibit^ 
J  the  bill  of  the  faid  T.  or  at  any  other  time  fincef 
iherto  had  any  goods  or  chatties,  which  were  of  the  \ 

d  W.  ar  the  time  of  his  death,  in  the  hands  ot  her  the 
d  S.  to  be  adminiftered,  (ixcept  the  faid  goods  and 
Wtles  to  the  value  of  5/  )  and  which  are  not  fufficient 
Satisfy  and  difcharge  the  faid  judgment,  in  form  afore- 
d  recovered  againft  the  faid  1^.  as  adminiftratrix  at 
»refaid,  and  which  are  liable  to  the  payment  and  dif* 
krge  of  the  faid  judgment,  and  are  bound  thereto,  and 
arged  therewith,  and  this  (he  is  ready  to  verify } 
bcieiore^  {^r.  W.  fiaUwin. 

N  Sayt 
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jreet  to  the  merits)  then  the  court  will  gW«  leave  to 
plead  it.         ' 

Replication^  '  Rejoinder^     Surrejoinder^    ad 
Surrebutter. 

ON  all  fpccial  rulet. given  by  the  roafter,  as  \ort^y 
rejoin^  furrejoirij  rebut^  plead  in  bar,  join  in  dtmurttrx 
inter  the  iffue  or  demurrer^  on  the  part  of  the  defewlaoti 
the  party  who  is  to  do  the  ^Qi  \%  xo  be  ferved  with  aco 
py  of  the  rule,  and  hath  four  days  titney  exclufivcy  &]ta 
the  fervice  of  the  rule  to  reply^  &c.  and  if  judgment  b 
figned)  or  other  proceedings  had  within  that  tinKf  lb 
fame  will  be  fet  afide.     N,  on  R.  Trin.  i  Geo',  a. 

Sunday^  or  any  holiday  on  which  the  court  does  no 
fit,  if  it  be  not  the  lafi  four  days,  is  to  be  accounted 
day  within  thofe  rules. 

To  compel  the  party  to  reply t  &c.  get  a  rule  fromtl 
mailer  entered  on  the  back  of  your  la]|  proceeding!  «£ 
plea,  replication,  &c.  take  fame  to  the  clerk  of  the  (tie 
whofc  clerk  enters  itf  pay  ,i/.  lod.  then  ferve  cof 
on  common  paper  on  plaintiff's  attorney »  naming  il 
caufe,  thus:  "  I^oe  v.  Roe,  Saturday,  next  after,  & 
«*  to  reply,  entered,  U  the  replication^  ^c.  is  not  fill 
or  delivered,  as  the  cafe  happens  (if  fpecial  at  the  de 
of  the  papers,  if  to  a  general  plea,  t6  the  attorney)  th 
when  rule  is  expired^  fign  judgment  of  nonpros ;\ 
which  fee  title  nonpros,  and  N.  B.  No  deniand  isnecelTir 
as  the  fervice  of  the  rule  is  deemed  a  demand  of  it  (elf. 

If  no  proceedings  have  been  had  for  four  terms  (c 
clufive)  then  there  muft  be  a  whole  term's  rule  given 
reply,  Wr.  unlefs  the  caufe  hath  been  ftaid  by  iDJunSi 
or  privilege,  and  that  muft  be  given  before  the  effoigndi 
•  Rule  to  reply,  rejoin>  ^e.  may  be  given  at  any  time 
term  time^  or  after  the  end  of  terra. 

"*" Paper  Books. 

PAPER  Books  are  the  iffues  in  law  upon  fpccial  pk 
iiigs,  made  up  by  the  clerk  of  the  papers,  who  is 
officer  for  that  purppfe.  And  fuch  clerk,  iti  all  copic 
pleas  and  paper  books  by  them  made  up,  (hall  fubfcriix 
fuch  paper  books,  the  names  of  the  counfel  who  h 
figned  fuch  plea,  as  well  on  the  behalf  of  the  plaintiii 
of  the  defendant,  R.  £.  i6  C.  2.  1 


r 


paper  23oolt)Bf. 

But  the  attornies  of  this  court  make  up  the  iffuc  and 
I'tmurrer  books  in    ihe   following  cafes,  t//z.  every  i flue  i 

tlai  may  be  given  on  ihc  bookfide,  not  guilty  to  a  new  [* 

t^Jftgnnunt,  thenar   of  fon  frank  tenement^  comferuit  ad  '        \ 

^itm  to  a  iheriflf's  bond.     A^i//  tiel  record  lo  an  a6iion  of  -    [ 

ft  bi  on  a  judgment.  A  general  demurrer  to  a  declaration* 
In  covenant  where  the  defendant  in  his  bar  concludeth  to 
the  country.  Every  f  ecial  non  eft  Ja^um  ^very  Jon 
iffauU  demefrie^  ar>d  hkewife  all  iffues  and  demurrers^ 
L(|>on  writs  of  error ^  fci  fa,  and  audita  querela^  and  all 
repleaders^  or  other  things  formerly  entered  of  record. 
^\  on  R,  I'rin,  ic  W,  3. 

^uefdays  and  Fridays  are  called  fpecial  paper  days,  bc- 
Aufe  the  court  goes  into  the  paper  before  they  enter  upon 
notions. 

In  all  fpecial  pleadings  where  the  plaintifF  takes  iflue  In  wbit  .cafet  % 

ipon   the  defendant's  pleading,  or  traverfeth  the  fame,  ^^^^^^^'f  ^♦^^^ 

)T  demurrs  fo  as  defendant  is  not  let  in  to  alledge  any  new  w*itb!>ur  ^mng  ^*  ^^ 

natter,  there  the  plaintiff  may  make  up  the  paper  book  tnil^  to  rejoin.  ^^Q  • 

nthout  giving  a  rule  with  the  feqondary  to  rejoin,  other-  ""fcT' 

^ife  a  rule  muft  be  given.  •  ^  •'  rm^ 

If  a  fpecial  plea  be  left  in  the  ofice,  that  is,  fuch  a  How  to  mt^c  ^t^I^ 

ne  asplaintiff  can  take  iffue  on,  make  a  copy  of  7our  de-  *P  P*P*^'  *^^  -^^.Jl 

laration  o;i  unftampt  paper,  and  caciy  it  to  the  clerk  of 

be   papers,  who  will,  if  the  replication  be  of  courfcf  v^^ 

raw  fame  and  make  up  your  paper  book  forthwith  ;  and  ^-^1^ 

ive  this  rule  thereon,  "  Unlefs  *tbe  defendant  receives  this    f%  ^  -.  zri  ^^  \ 

paper  Booif  and  returns  ♦  t  be  fame  on  (naming  the  d^iy)    \    X^Uy  '■"••J 

to  be  inr oiled,  let  a  writ  te  made^'*  which  \s  four  daytf 
Kclufive  of  the   day   you  deliver  if,  pay  him  Zd.  per  ""t'^i 

leet  for  the  whole   book,  and  4^.  per  Iheet  for  all  the  \.. 

leadings  fubfequent  to  the  declaration,  befides  ftamps»  m  ^r 

hich  book  you  keep  a  copy  of,  and  deliver  to  defen-  '  ••* 

int's  attorney;  if  bis  plea  concludes  to  tbe  country 9  and  !r  ,^*^ 

le  plaintiff  joins  iffue  thereon,  you  may  give  notice  of   .  ^  r2^ 

ial  on  the  back  of  the  papei  book  ;  but  if  he  does  not  f  J? 

lurn  it  in  t^me,  and  pay  for  fame,  fign  judgment   the  r^*"^ 

me  as  if  no  plea  had  been  delivered,  and  execute  an  in- 
iiiry;  the  fame  notice  which  was  given  for  the  tiial 
all  ferve  for  the  inquiry ;  but  give  notice  that  fuch  in- 
liry  is  to  be  executed  on  fuch  a  day,  at  fuch  an  hour 
ui  pli^ej  as  for  inftance^  <<  at  tba  GutJdball  of  tbe  city 


•^•> 


*<  •/'London^  between  the  hours  of  lo  and  12  in  tbej§re* 

ftyitg  for  the  («  HQon,^^     If  he  return   the  p»ptr  b<K)k  anci  pay  >o»i8i, 

ww«i,  ^^  iheet  for  the  pleadings  on  his  part,  viz,  pUay  rejoin* 

der^  fcfr.  and  4^.  per  (hcet  for  the  plaintiff's  entries,  wz, 

declaration f  replication^  ^c.  you  then  procetd  to  tiialat 

in  other  ca^es. 

Howta  proceed      If  it  is  not  an  iffiic  on  which  you  can  go  to  trial,  t^ra, 

OQ  »  piet  of  t    an  i0\,g  ^j^  g  ^jji  (f'^i  record 9  on  a  plea  of  a  judgment  rcco- 

l«^gmen  rec#  ^^^.^j^  ^^j  ^j^^  defendant  returns  ihe  boiik  witliout  Ihik* 

ing  out  any  of  the  pleadings,  gel  the  noailer  to  give  011  the 

paper  book  **  a  rule  to  produce  the  tecordt^  enter  it  wiih 

the  clerk  of   the  rulis,  pay    i/,    iCi^.  a  copy  of  which  it 

.    ferved  on  defendant's  attorney  ;  this  done,  enter  all  th« 

proceedings  on  the  roltexa£^)y  as  they  are  in  the  paper 

book:  fiT{\  entering ,  the  terntf  ihcn  warrants  of  atttrwif 

for  plaintiff' Ans\  defendant^  memorandum^  fcfr.  docket  lame, 

dnd  carry  it  to  the  treasury  chamber,  and  file  it ;  the  day 

mentioned  in  the  ru!e  for  defendant  to  produce  the  rtcoid, 

go  loWejlminjler  bcfpeak  the  roll  at   the  treaiury  to  be 

brought  into  court,  and  give  paper  book  to  one  of  the- 

cryers,  who  will  call  defendant  three  times  <<  to  prsJm 

-^  V    <<  the  recordy  or  he  will  be  condemned,^*     P;?y  in  the  whole 

V    %^Tj    4^  ^d.     In  the  afternoon,  if  theadion  be  incaie,  •  fijgi- 

judgment  upon  a  tiehle  penny  paper,  pay  6d  give  notice 

of  inquiry,  and    proceed  to  execution.     But  if  it  js  !• 

mThemtftcr    debt,  fign  judgment  on   a  double  half  crown,  «  befpeiki 

X^i};t''/i^!^r*4  ^^^  ''^"  ^^  ^^'  ^^y'""  ^^^  '"  Carey^ftreet,  to  be  brought; 
>ou  in  term,     to  *he  mafter's,  and  he  will  tax  the  cods  and  mark  thea|l 

on  the  roll,  I'ten  fue  out  execution. 

Howtoprocced      If  defendant   reiuins   ihc   paper  book,    and  indorfei 

->fdert:n:!antre-  (hereon  «  that  be  has  /truck  out  the  rejfinder^^  (whidt 

bookVan/de-^  ^^  ^^J  ^^>)  ^"^  *^^^  *  demurrer  in  the  office,  carry  pape' 

inwrs  to  the  re-  book  to  the  clcrk  of  the  papers  to  have  the  demurrer  «ni 

j»Ucaiioa«  Joinder  added  thereto,  deliver  the  book  again  tothett^ 

lorney  (which  is  now  called    the  demurrer  bock)  andh* 

*muft  return  the  fame  in  <*  twrnty^four  bours^^^  pyic(| 

for  the  entries  as  before,  or  fign  judgment,  which  \^ii^ 

as  if  no  plea  had  been  pleaded.     But  if  he  return  the  book 

in  time,  and  pay  for  fame,  enter  on   your  roll  the  terfl^ 

warrants  of  attorney,  and  the  memorandum  as  farasih^ 

raufe  of  aQion^  take  it  to  the  clerk  of  the  judgmcnrst  ^ 

willeiHer  it^  then  give  ^  brief  tpcoMiifeU  wiib  ipftruftioK 


tomoTtfor  a  eonfilium,  (ihai  is)  a  d^^  appoinled  to  argue  ^^^"j^f^'^t 
ihecemurrtr,  whith  is  figncd  only  hy  him,  pay  lOs.  6d.  mcii"  the te^rm 
uktyour  toll  to  the  ckrk  vi  the  papers,  who  will  mark  tnd  No.  of  mc 
II**  rr«'J."  pav  IS.  id.  and  he  wilfi'ign  his  initials  R.  A.  «;«"  f  ''^  P"^ 
cmcounitrb  bnct;  go  to  ihe  cicik  ot  ihe  ruits,  give  him  clerk  of  the  pa- 
briet,  and  he  will  d:aw  up  the  ru!c,  pay  hin>  4^.  ihen  r^-  pers,  to  (hew 
lurn  toilie  clcfk  ofihc  papers,  and  he  will  ict  down  the  .-^^"^.^JfJ^^  ^^ 
ciuft,  pay  I  J.     The  rule  tor  ihe  csnfiliMm  need  not  be  \^^  judgment 
ftr%cd  unlefs  when  it's  for  argument,  but  amongft  fair  office. 
fradifersit  is  cxpeQed;  make  tour  copies  of  ihe  demurrer  ..     ^^  rocced 
books  for  the  judges  (no  (lamps,)  two  of  which  are  to  be  to  Argument  oa 
delivered   by  the  plaintiff   two  days  before  the  day  of  ar-  dcmnrrcr. 
guincnt>  viz»  one  to  the  chief  ju/i ice,  and  the  other  to  ihe  Plaintiff  to  dc- 
Jtuior  judge ;  and  if  defendant  has  hot  left  his,  before  eight  liver  two  books. 
in  the  evenine  (two  days   before  arffumenr)  deliver  the  pefendant  to 

,  *\  ^  t        '    J  111  I  deliver  two,  or 

Other  two  lo  the  two  other  judges,  pay  the  clerks  each  2s.  plaintiff  may 
and  in  this  cafe  defendant  is  not  to  be  heard,  make  one  for  him. 
copy  #  for   yourfelfj  and,  write   thereo»  ** /o  move  Jor   f*2o8^ 
*«  judgment,'^  give  him  one  guinea.  On  the  day  of  argu-  ^^  unCoxL 
ment  attend  the  court,  and  pay  the  criers  four  fliilhngs.  fei. 
In  the  evening  go  to  tl?e  clerk  of  the  rules,  draw  up  your  Draw  up  rule 
rulefcr  judgment,  and  if  the  aftion  be  in  cafe,  lake  k- ^' J'^6"*«°*» 
trrizle  penny  flampt  papert  enter  thereon  the  memoran- 
dum, and  carry  it  tor  the  clerk  of  the  judgments,  who  will 
fgn judgment  thereon,  pay  him  6d,   then  give  notice  of 
executing  a  writ  of  enquiry,  and  proceed  therein  as  under  if  in  debt  figa 
till  judgment  by  default.     If  the  adion  be  in  debt,  give  a  judgment  oa  4 
rufc  for  judgment,  which  expires  in  four  days,  then  ftamp'*^®**^^*  *''  ^  ' 
the  rule  with  a  double  half  crown,  and  proceed  10  tax  the 
cofts,  firft  befpeak  your  roll  from  the  treafury,  //  carried 
in,  to  be  at  the  mafler'^,  if  not,  enter  all  the  proceedings 
thereon  yourfelf,  and  the  mafter  will  mark  your  roll,  pay 
41.  bag  bearer  i/.  6d,  then  take  out  an  execution. 

The  defendant  may  ftrike  out  all  the  fpecial  pleadings  DefendtJit m»T 
if  hepUafes,  and  plead  the  general  iiTue,  which  is  often  ftrike  out aiuh^ 
done  where  there  has  been  no  rule  to  ftand  by  the  plea  pl^diBRR,  an4 
ftrvcd,  or  when  the  term  is  fo  far  gone  as  pUinliff  cannot  ^41*^^^'.*^  ^*'**^" 
give  notice  of  trial ;  in  that  cafe  yoa  proceed   by  making 
up  the  iffue,  and  giving  notice  of  trial. 

Where  the  plaintiff,  upon  any  pleading  of  the  defen-  where  pialrhfT 
dant,.  tenders  an  iffue,  and  the  paper  book  is  made  up  and  tentier*  an  KTue 
dcliveied  with  notice  of  trial,  and  the  defendant  ftrikes  out  ?"  "^^^^"I^^^V** 
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Ac  JlmiUier^  and  returns  the  book  with  a  dcmurrcfi  if 
judgmept  be  given  for  the  plaintiff  on  the  dennir  eri  ih! 
fame  noijce  which  was  given  tor  the  trial  of  the  ifluc  oa 
the  paper  book,  (hall  fervc  for  executing  the  wiit  of  in- 
quiry, N.  on  i^.  //.  i  Geo.  !.  but  then  the  pkinil 
ought  to  give  notice  of  the  hour,  and  place  of  exccuiinj, 
the  inquiry.     . 

A  general  demurrer  cannot  be  waived,  but  a  fpecialooe 
may. 

Upon  the  delivery  of  any  paper  book,  wherein  an  iffte 
i«  joined,  and  notice  of  trial-  given  on  the  back  of  ibe 
hc<ik,  if  the  fame  be  afterwards  waived,  and  •  the  gcncnl 
iflue  given,  the  notice  which  was  given  for  the  rriil 
of  the  fpecial  iflue,  (hall  ferve  for  notice  of  the  general 
iflToe. 

IT  a  paper  book  be  made  up  and  delivered  in  term  tinKi 
or  withm  four  days  exclufive  after  the  term,  with  a  rule 
given  thereon,  by  the  clerk  of  the  papers,  for  bringing 
the  fame  book  to  be  mrolled,  and  defendant's  attornef 
doth  not  within  four  days  after  the  delivery  thereof,  biinf 
back  the  book,  and  join  with  the  plaintiff  in  the  fpeciu 
itfue  or  demurrer  made  up,  or  waive  his  fpecial  plea,  aiJ 
give  the  general  ifTueor  demurrer  to  any  fpecial  iffuetflh 
dered,  and  pay  for  entering  the  pleadings  on  his  part, 
judgment  may  be  figned  and  entered,  as  it  no  plea  \d 
been  pleaded,  N,  •«  R»  Trin.  i  Geo,  2. 

But  where  a  plea  is  not  put  in  in  time,  fo  that  a  ptpefl 
book  may  be  made  and  delivered  in  term,  or  within  foot 
days  after ;  yet  if  it  be  made  up  and  delivered  within  eigiit 
days  after  the  term,  defendant's  attorney  (hall  be  ohligJ 
to  take  it,  and  return  it  again  in  four  days  after  the  (l^ 
livery,  or  judgment  may  be  figned.     Ihid, 

If  a  plea  be  pleaded  in  ierm»  or  in  time  after  thi 
term,  and  the  paper  book  is  not  made  up  and  dclivertd 
within  eight  days  exclufive  after  term,  if  it  be  « 
i (Ibe  to  be  tried  in  London  or  Middlejex^  or  a  demurrcti 
tlie  other  party  is  not  bound  to  deliver  back  the  book  t| 
within  the  firft  four  days  of  the  next  term;  but  ifitk^ 
an  iCTue  to  be  tried  at  the  aflizes,  the  defendant's  atior* 
ney  (hall  deliver  it  back  within  four  days  after  dcliverjt 
and  pay  for  etitering  his  part,  and  join  in  the  fpecisl  iffuci 
tr  give  the  general  itTuej  and  uke  notice  of  trir.l|  or  eUe; 


Caio) 


the  plaintiff's  attorney  may  fign  judgment  by  defauU»  as 
if  the  defendant  bad  not  pleaded.  But  in  all  cafesy  if  the 
plaintiff's  attorney  accept  the  book  after  the  limited 
lime,  he  cannot  fign  judgment,  ibid.  On  a  rule  to.  return 
the  paper  book  on  a  particular  day,  it  muft  be  returned 
on  the  evening  of  the  fourth  day,  or  plaintiff  may  fign 

*  judgment,  and  if  it  be  tcmiered  in  the  morning  of  the 
Jth  day  the  plaintiff  need   not   accept  it.     Dougl.  Rep. 

All  fpecial  caufes  fet  down  by  the  clerk  of  the  papers  Wbentofce 
tobe  argued,  are  to  be  entered  at  leafl  four  days  exclufive  ^^  <tem«r- 
of  theday  of  argument,  of  which  notice  is  forthwith  to  J^^   ^^^ 
be  given  la  the  attoiney  or  agent  on  the  other  fide  ;  and 
All  iuch  caufes  are  to  be  argued  in  the  order  they  ftand 
etiicrcd,  and  are  not  to  be  adjourned  by  content  or  other- 
wife,  jinlefs^  the  court  fhal'  for  reafonable  caufe,  verified 
by  affidavit,  upon  application  to  be  made  by  either  ot  the 
J»rties,  their  attorney  or  agent  (at  le?ft  two  days  before 
the  day  of  argument)  othtrwife  order;    and   all   fuch 
caufes  remaining,  undetermined  at  the  end  of  any  termt 
ihall,  witiiout  any  new  entry,  be  continued  in  the  book 
kept  by  the  clerk  of  the  papers,  to  come  on  the  next 
term,  in  the  order  they  ftand.     Mich,  1756. 

"  That  in  every  cafe  where  the  plaintiff  (h^II  conclude  Where  ikt 
'«  to  the  country  upon  the  defendant's  plea,  andthall  P^«"^«ffy^, 
"  give  notice  of  trial  of  the  iffue  upon  the  paper  book,  t^umuJ^^ 
^  and  thereupon  the  defendant  to  hinder  (he  trial  of  th^  iendanc  dr- 
^  iffue  (hall  demur  in  law,'  upon  the  replicatioti  or  plea  *""*'''»  **«  ^^^ 
''  of  the  plaintiff,  and  the  plaintiff  (hall  join  in  fuch  de-  ^^^"^"^ 
^  murrcr,    and  thereupon   (hall  obtain  judgment,    the 

*  attorney  for   the  defendant  (hall  be  obliged  to  accept 

*  of  notice  of  executing  a  writ  of  inquiry  of  damages 

*  from  the  time  of  notice  of  trial  given  upon  the  paper 
»  book  as  aforefaid."     R.  Hil.  8  Geo,  1. 

It  is  faid  in  R.  Trin,  i  Geo,  2.     If  the  paper  book  be  When  tht  tult 
rf  an  iffue  in  fad,  the  four  days  for  keeping  the  book,  i*  ^}^f^^' 

.J  ii-  •ir"'j  ^°.rt-       .     days  loclofivc- 

rre  accownted  exclufive ;  it   of  a  demurrer,  or  iffue  in  Md  whca  ci- 
iw,  the  four  days  are  inclufive,  '    ciu&re. 


Dimurrcrs. 


(*»ll) 


(*»■») 


On  « ireoenl 
^cmurr^r  the 
piHintidT's  at- 
turiuy  may 

np  book, 


*  Demurrers. 

DEMURRER^  in  law,  b  a  kind  of  paore  or  Hop, 
put  to  the  procettling  of  any  action,  opoD  fome 
diHicuit  point  which  mud  be  determined  by  the  ccmrtf 
before  any  further  progrefs  cair  be  had  in  it.  In  eveij 
a^ion»  the  coniroverfy  is  either  as  to  fa^,  or  as  to  law; 
the  firft,  decided  by  the  jury ;  the  fecond,  by  the 
judges.  If  the  pUiniiff's  declaration  be  iniufficient  la 
law,  as  by  not  affigning  any  fuiGcient  trefpais*  then  the 
defendant  demurs  to  it ;  if  on  the  other  hand  the  d^ 
fendanc's  plea  be  invalid,  the  plaintiflFmay  demur  inlaw 
to  the  plta»  and  fo  on  in  eveiy  other  part  of  the  proceed- 
ing, and  to  try  the  iiTue  the  other  party  joins  in  oe- 
muner.  For  this  purpoie  a  demurrer  book  is  madeupt 
containing  all  the  proceedings  at  lengthf  which  are  ii' 
rer wards  entered  on  record,  and  copies  t hereof i  cslleJ 
demurrer  books,  are  delivered  to  the  judges  two  days  b^ 
fore  the  day  of  arguments 

They  sltc  t'lther  general  or  fpecial ',  general f  where  «a 
particular  caufe  is  alledged ;  Jpecial^  when  the  particubr 
objedion  is  pointed  out,  and  infided  upon  as  the  caufe 
of  demurrer;  and  that  as  a  general  demurrer  confef&h 
all  fuch  matters  of  fa£i  as  are  fufficientiy  pleaded,  ibbe 
that  demurs  fpecially,  can  take  no  advantage  of  any  other 
matter  of  form  than  what  is  esfftreflfed  therein  ;  bat  be 
may  of  any  other  matter  of  fubftance.  Co.  Lit.  ii.  m 
C9.  88. 

A  man  who  demurs  generally  fhall  take  idvx nta^  c^ 
alf  matters  which  are  requifite  to  fhew  a  good  right  oi 
title  in  the  plaintiff.     Plow.  Com.  66.  a  Uoh  301. 

If  defendant  demurs  generally  to  the  whole  declartti- 
OHt  and  one  count  is  good  and  may  be  joined,  thert 
muft  be  judgment  for  the  plaintiff,     i  IVils,  248. 

4&  If  a  man  demurs  for  form,  he  mufl  (hew  fpeciaHj 
the  caufes  of  demurrer.     2  RolL  330. 

Defendant  cannot  demur  to  a  declaration,  becaufe  it 
fays  he  was  fummoned^  inftead  of  attacbed,  without  praj* 
ing  oyer,     i  Burr.  189, 

IF  there  be  a  general  demurrer  to  the  declaratiofi,  the 
plaintiff  may  apply  to  a  judge  for  a  fummons  for  leave 
to  amend  i  if  not*  be  may  proceed  to  join  in  demurrer, 


^emutrrffjBi. 

iful  vnAt  op  the  dtmurrer  book  himfetfy  a  copy  of 
wr.Kh  he  14  to  otiiver  lo  defendant's  attorney,  charge  4^. 
«ff  (facet  acd  ciut\,  and  it  not  paid  for  on  deroai  d,  figa 
judgflfltnt.  Tr.  12.  H\  3.  A  general  dftnurrtr  muft  be 
f:»td  bi  ccunj-li  or  pUiriiff  may  fign  jtidgment;  it  the 
pUinifi  joins  m  demurrer,  he  may  pioceed  by  moving  fof 
3  iinctitum  tor  arguments  the  fame  as  on  a  fpecial  one. 

Ii  the  defendant  be  bcund  by  rule  oi  court,  or  oider  of 
ijuitgc.  to  plead  an  ifluable  plea,  and  take  notice  of 
tmty  and  accordingly  he  pleads  an  ifluable  p1ea«  and  the 
pUintiff  replies,  he  may  notwithftanding  demur  to  the' 
repiicatioD.    Sity.  Rep,  88. 

Michaelmas  Term,  in,  ^r. 

ImJm,  (ft.)  Be  it   remembered,  that  on  Wedn^fday  k  genera!^* 
Kit  after  "the  morrow  of  All  Souls^  in  this  fame  leim,  ^^^^^^ 
before  cor  k>rd  the  king  at  WefimlnfieVi  comes  A,  B.  by  murer  i«  10 
IT.  ha  attorney,  and  brings  into  the  court  of  our  faid  ^?|^^"^*'"" 
krd  the  king,  before  the  king  himlelf,  now  here,  his.*"*" 
oerutn  biU.againll  C   D.  being  in  the  cuftody  of  the 
iDaifiial  of  the  Marjbalfea  of  our  lord  the  now  king,  be- 
iorethe  king  himfelf,  of  a  ple«  of  trefpafaon  the  cafe^ 
tod  there  are  pledges  for  the  profecution,  to  wit,  Jebn 
Dtt  and  Richard  Roe,  tvhich  faid  bill  follows  in  thefe 
Yords,  to  wit,  London  (Js.J  (to  the  end  of  the  declarati* 
oojruit,  i^c. 

And  the  laid  C.  by  J.  T^Wxs  attorney,  comes  and  de- 
fends the  wrong  and  injury,  when,  i^c,  and  faith.  That 
the  faid  declaration,  and  the  matter  therein  containedt 
ve  not  fufficient  in  the  law  for  the  faid  A  to  have  or 
maintain  his  faid  afiion  againft  the  faid  C.  to  which  faid 
dfclaration  the  faid  C.  m  haih  no  need,  nor  is  he  obliged  /^^  _  ^\ 
bjthe  law  of  the  land  to  anfwer ;  wherefore,  (or  want  N  3/ 
efafuflBcient  declaration  in  this  behalf,  the  faid  C  prays 
jodgmnir,  and  that  the  faid  A,  m^y  be  barred  front 
hiving  and  maintaining  his  aforelaid  a£lion  thereof 
ipinft  him,  ^c.  J  M. 

And  the  faid  A,  fays  that  the  declaratr  n  aforefaid,  and  Joinder, 
ite  matters  therein  contained,  are  fufficient  in  Inw  for 
tiiffaid^T  to  have  his  aforefaid  aSion  thereof  mainiained 
aptinft  the  faid  C.  which  faid  declaration,  and  the  mat- 
t«riherein  contained,  the  laid  A.  is  ready  to  vtr'^  and 
pfo?c  as  ^he  court  (hall  award,- and  becaufe  the  faid  C. 
bih  oot  aofwered  the  f^id  declars(tion>  the  faid  A  prays 

jodgmei^t 


pigment t  and  his  damages  by  occaffon  thereof  to  kiJ 

jndged  to  him*  ^c. ;  but  becauf'e  the  court  oi  oui  lai 

lord  the  king  now  here  is  not  yet  adviTtd  what  jutigmti 

to  give  of  and  concerning  the  premifes,  a  day  ji  given  i 

the  laid  parlies,  that  they  be  before  the  lord  the  king i 

fVeJimin/fer,  on    .  next,  after  lotd 

their  judgment   thereon,  for  that  the  court  of  our  In 

lord  the  king  ftow  here  is  not  yet  ad vi feci  i hereof,  ^r. 

D«m«rcer  to  s      And  the  faid  yf.  as  to  the  laid  plea  of   the  faid  C  h 

^^'  him  above  pleaded  fays,  that  the  plea  atorelaid,  in  rmi 

ner  and  form  as  the  fame  it  above  pleaded,  and  the  mM 

ters  therein  c^ontained,  are  not  fufficieni  in  la^forll 

faid  C  to  bar  the  faid  A.  from  having  or  maintaining  b 

afore  faid  aQion  thereof  againft  him  the  Utd  C  and  tii 

the  faid  A,  is  not  under  any  neceffity,  nor  is  he  bow 

by  the  law  of  the  land  in  any  manner  to  anfwcr  ibercK 

«nd  this  he  is  ready  to  verify;  wherefore  for  warn  of 

fufficient  plea  in  this  behalf,  the  faid  A»  piays  jcdgnicr- 

'  and  his  damages  by  reaibn  of  the  premifes  to  be  acljd|t 

to  hiiti,  yr. 

^f*""^^         And  the  faid  C.  as  to  the  faid  plea  of  the  faid/fc 

rep  catioa.  j^j^  above  ill  reply  pleaded  to  the  faid  plea  of  the  faid  ( 

and  the  matter  therein  contained,  are  not  fufficiem  i 

(*2  T^^  'aw  for  the  faid  A.  to  have  or  #  maintain  his  aforctaj 
''^  aSion  thereof  againft  him  the  (aid  C,  and  that  he  li 
faid  C.  Ts.not  under  any  neceflky,  nor  is  he  bound  bytb 
law  of  the  land  in  any  manner  to  anfwer  the  lame,  a 
this  he  the  faid  C.  is  ready  to  verify;  wherefore,  as  bl 
fore,  he  prays  judgment,  and  that  the  hid  A.  ma?  h 
barred  from  having  or  maintaining  his  aforefaid  aSio 
thereof  againft  him,  Wr.  And  for  caufes  of  demurrer  i 
law,  according  to  the  form  of  the  ftatuie  in  ihat  ^ 
made  and  provided,  the  faid  C  fels  down  ani  fhe»s  I 
the  court  here  the  following  caafee,  to  wit,  (here  ii 
forth  the  caufes.) 

How  to  make  up  Demurrer  Book  on  a  fpectA 

Demurrer. 

-Deliver  a  copy  of  the  declaration  to  the  clerk  of  A 

papers,  who  makes  up  the  paper  book,  ^ni  gives  a  w 

day  rule, in  the  mairgin  to  receive  and  reiurn  the  book* 

id,  pefflieet         If  defendant's  attorney  return  the  book   in  ^xnc»t^ 

Za^^T^  ^ff    P*y^  ^^^  *^*  ^^^^^  ^^^  proceedings  on  the  roll,  and  ff 

^^**'^'*  '  C€td  asin  page  207.  * 


Iftbefeit  itt 

iHue  as  to  pan  ^ 
anci  demurrer 
to  the  other 
part,  you  msy 
•try  the  UToc 
firft. 


If  plaintiff  re- 
fules  to  '}cm  la 
de.TittrrjCr,  hov 
to  compel  hiiD, 

If  judgment  fi^r 
plaintiff,  how 
to  proceed 


General  Ce- 
murrcr  cannot 
be  waived,  but 
a  fpecial  o«e 
may. 


^emurtcrjflf. 

If  (here  is  an  ifliie  as  to  party  and  a  demurrer  as  to  the 
thcr  part,  you  may  try  your  caufc  before  you  argue  de- 
lurrer,  or  argue  the  demurrer  before  trial;  in  the  latter 
afe,  enter  aU  the  proceedings  on  the  roll  as  are  in  the 
aper  book,  and  proceed  to  argument  the  fame  as  if  there 
fts  no  liTue  in  faS,  as  that  is  to  be  tried  afterwards 

If  plaintiff  refufes  to  join  in  demurrer,  get  a  rule  from 
he  mafter  for  that  purpofe,  enter  it  with  the  clerk  of 
he  rulesy  and  fcrve  it ;  if  he  does  not  join  in  demurrer 
lefore'the  rule  is  oat,  /ign  a  nonpros. 

If  judgment  is  given  on  demurrer  for  the  plainiifF,  and 
he  aSion  is  for  damages,,  fign  judgment  on  treble  penny 
iampt  paper,  and  give  notice  of  executing  enquiry; 
Hit  if  in  debt,  a  rule  for  judgment  muft  be  given,  as  in 
•age  2q8.  , 

•  You  cannot  waive  a  general  demurrer,  and  plead  the 
general  iffue ;  but  a  fpecial  one  may  be  v^aived,  and  ge- 
leral  iffue  may  be  pleaded,  and  notice  of  fet-off  given  at 
be  fame  time.     Sir^  906. 

The  demurrer  books  are  to  be  delivered  to  the  jud^s 
mly  two  days  before  argument,  formeily  was  four  days, 
^ide  rule,  E.  2.  Jac.^. 

When  the  Book  may  be  made  up  by  the  De^ 
fendant. 

IT  is  ordered,  **  That  if  any  plaintiff  here  in  court  Wh^re  the  de- 

*  (hall  demur  in  law  to  any  plea,  rejoinder,  or  rebutter,  f«<i*nt'«  kt^^r. 
^  by  any  defendant  here  in  court  exhibited,  and  fuch  the  plafmlffT 

*  defendant  joins  in  fuch  demurrer  in  law ;  that  then  demur  npon 

'•  the  attorney  for  the  p'ainiiff  (hall  enter  of  record  fuch  '**^^-    ^'  ^' 

*  demurrer  in  law,  and  in  default  thereof,  upon  a  rule 
^  given  by  the  fecondary  of  this  court  for  entering  of 
^  fuch  demurrer  in  law,  the  attorney  for  the  defendant 
^  Ihall  enter  of  record  fuch  demurrer.** 

If  the  plaintiff  demurs  or  takes  iffue  on  the  defendant's 
lea,  rejoinder  or  rebutter,  and  the  defendant  joins  there- 
b,  and.  the  plaintiff  will  not  make  up  the  book  and  en- 
ter it  on  record,  the  defendant  may,  purfuant  to  this 
role,  maJie  up  the  book  and  enter  it ;  and  when  he  has 
made  up  the  book  he  muff  deliver  it  to  th^  plaintiff,  and 
pay  him  for  the  entry  of  his  the  defendant's  pleadings,  be- 

caufc 


t 


! .        V  catife  the  plaintiff  may  perhaps  enter  the  i(Tjf ,  as  k  \m 

a  right  to  do  at  any  time  before  the  cxpi  anon  of  tN 

itLpcrflieet,     above-mentioned  rule  given  by  the  fecomiiin>  whkh  fi* 

*  ought  to  be  ferved  on  the  plaintiff  at  ibe  ''ame  irme  ili 

1  book  is  delivered  to  him    If  the  p'aintiff  dof  mi  mcr  rii 

',  iflue,  the  defendant  may,  at  theexpiraticn  of  ibe  ruk;  bd 

,  .  .    then  the  plaintiff  ought   to  return  to  the  clcfci^dint  tb 

money  he  received  f  om  him  for  the  cntn  on  biip  n. 

CT.xG')        ♦When  the  book  is  made  up,  the  dr  Fendant  ikr 
*  *^  ■  y    to  the  mailer,  who  indorfes  thereon  the  iolfowinf:  n 
J  •*  Unlefs  the  plaintiff  enters    the    iffue   on    record  a 

,\  '  «  *  next  after  ,  let  the  fame  be  tntct« 

\  '  ^  on  the  pnrt  of  the  defendant  ;'*  get  it  entered  iitb 

clerk  of  the  rules. 

Jjue, 

EVERY  clerk  or  attorney  of  the  Ring's  Bench  wm 
according  to  the  ancient  rules  of  ihc  court,  mJ 
np  iffucs  in  the  following  cafes,  viz.  1  very  ilTuc  tfcl 
may  be  given  on  the  book  fide  in  the  office. 
No/  z^fl^y  to  a  new  afffgnment  in  trtjpafi* 
'  Tfi  the  Bar  offon  frank  tenement, 

Comperuit  ad  diem  to  a  bail  bond. 
Nut  tie!  record  to  an  aSion  of  debt  on  judgment. 
In  covenant  where  the  defendant  tendersran  iffue  lO  t) 
country. 

Every  fpecial  non  eji  faBum  \  fon  aJfauH  defnff^. 
All  i(fues  and  demurrers  i\pon  every  writ  of  im 
*.  •  fiff^  facias,  and  audita  querela, 

'  JIl  repleaders^  or  other  things  fofrafrly  entered  of  rt 

^  ^  cord,  R,  I  a.  fV.  3. 

Of  making  up  the  iffue  on  a  genera!  pica  of  jw»  t^ 
fimpjit;  or  not  guilty,  ifc.  where  the  lieclaration  ai 
p!ea  are  of  the  fame  term. 

Trinity  term,  in  the  24th  year  of  the  reign  of  b 

George^, 

TbeMdty         London,!  Be  it  remembered,  that  on  Fridty  next  aft 

to  wit.  3    the  morrow  of  the  holy  Tnnttj  in  this  (4a 

term,  before  our  lord  the  king,  at  Wtjlminfler^  coid 

John  Denn^  by  Richard  Pack,  his  attorney,  aud  briw 

into  the  court  of  our  faid  lord  the  king,  before  thcka 

"himfclf,  now  here,  his  certain  bill  ggaitill  RkbArdFfn^ 

kcia 


being  tn  ll^e  cuftody  of  the  marfhal  of  tlie  Morjbalfm  of 
the  lord  •  ihc  now  king,  before  ihc  king   himlelt,  of  a     Aj  r^) 
plea  of  trefpafs  on   the  cale  *,  and  there  arc  pledges  for^^  ' 

th^  profecuiion,  to  wit,  'John  Dae  and  Richard  Roe^  which  i«.  *|J  ^/^^ 
W  bill  follows  in  thele  words,  lo  wit,  London  (Js)  John  (fay  fo)  irtipdi 
P^/f,  complains  (to  the  end  of  the  declaration,}  iuii,  ISc  V^^^^^^ 
fhen  on  a  new  line  enter  the  plea.  ^^ 

And  the  (aid  Richard,  by   4.  B,  his  attorney,  comes  pkt. 
md  defends  the  wrong  and  injury,  when,  isfr.  and  fays, 
ftiat  he    did  not  undertake  and    promife  in  manner  and 
^m  as    the^faiil  Jshn    hath  above  thereof  complained  t 

igainft  him,  and  of  this  he  puts  himfelf  upon  the  country  ; 
tod  the  faid  John  Denn  doth  the  like,  ^c.  Therefore, 
let  a  jury  thereupon  come  before  our  lord  the  king,  at 
^eftminfier^  on«  next  after 

twelve,  i£c,  by  whom,  Wr.  and  who  neither,  ISc,  becaufe  c  The  hit  daf 
l«  well,  £«fr.  the  fame  day  is  given  lo  the  parties  afore-  ^^  theurm,  if 
Wd,  at  the  fame  place.  y?^'  f'f^.  '* 

*  '  tried  the  fitiingt 

■y_  after;  iuo 

nam  to  make  up  Iffiie  where  the  Declaration  T'^'t  ^'^ 

J    r^7  ^    ^     i-rr  cr*  a»y oflhe  term. 

ana  Jriea  are  of  different  Terms.  'f '« 'fae  couo- 

TRlNlTr  term,  in  the  21ft  year  of  the  reign  of  king  ©ftcn^,  *    *^ 
George  3. 

,  Middle/ex,   7    Be  it  remembered,  that  in  EaJIer  term 

:       *o  wit,       }   •  laft  paft,  before  our  lord  the  king,  at  a  The  term  the 

W^flminjier,   canie  John  Denn,'  by  Richard  Pack,   his  ^**"^^'^  *« 

Ittorney,  and  brought  into  the  ccurfoToor  faid  lord  the  ^^* 

ling,  before  the  king  himfelf,   then  there,  his  certain 

N   againft  Richard  Fenn,  being  in    the  cuftody  of  the 

Pf»»Aal  of  the  Marjhalfea  of  our  lord  the  now  king,  be-  ' 

fere  the  king  himielf,  of  a ^ plea  of  trefpafs  and  affaull, 

ijw  there  are  pledges  for  the  profecuiion,  to  wit,  John 

P*'  and  Richard  Roe,  which  faid  bill   follows  in   thefc 

gords,  to  wit,    (to  the  end  ot  the  declaration,)  fuit, 

^*  And  now  at  this  day  (that  is  to  fay,)  on  Friday  next    (*2  1  8) 
.^er  the  morrow  of  the  holy  Trinitj  %  until  which  qay  i„pari^..e 
l^^^vA  Rrcbard,  had  leaye   to   imparl  to  the  faid  bill,  a  The  em  dtf 
^  then  to  anfwer  the  fame,  fsfr.  at  which  day  before  ""^^^  ^/"'  '•' 
g»r  faid   lord    the  kin|,  at   IV.JiminJler,  comes  as  well  u'^^tc  ;/"= 
fw  laid  Jobn^  by.  bis  faid  attorney,  as  the  faid  Richard^ 
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Sffttt 

by  if.  B.  his  attof ney  ;  and  the  faid  Richard  defends  iht 
wrong  andinjuryy  when*  CsTr.  and  Tuvsv  that  be  is  no! 
guilty  of  the  preroifes  above  laid  to  his  chargej  in  mamvi 
and  form  as  the  laid  J9bn  hath  above  theTtrol  compUiM 
•gainft  him>  and  of  this  he  puts  himfek  yp  m  the  cow 
tryy  and  the  faid  John  doth  the  likej  &c  therebre  kti 
jury  thereupon  come,  ^c,  (as  in  the  other.) 

Enter  only  one  imparlance,  if  the  plea  be  of  tvo  fli 
three  terms  fubfeqiient  to  the  declaration,  ^s  for  infl 
tleclaraiion  of  Michaelmas  term,  24  G.  3   pita  of  £- 
•  nd  you  iry  the  caufe  of  Trinity  ;  imparl  over  to  the  &H 
day  of  Trinity,  and   make  up  your  /^i/^as  of  that  icrni 
as  the  want  of  •a  continuance  day  cannot  be  aiHgndra 
error  after  verdiS.     Fide  flat,  ofjeof. 
^htrtAtn         Where  ihereare  two  or  more  ijfues  taken  upon  the  <fe 
preiwoeraioref^^j^j^^,^  plca,  then  after   the  tender  of  the  latt  T 
<*  and  of  this  he  puts  himfelf  upon  the  cmniry,  am 
«  faid  plaintiff  doth  the  Jike,^*  add  ihis,  **  Therefore  1 
«  well  to  try  this  iffue  as  the  faid  other  tffw  above  jooj 
«'  ed>  let  a  jury  thereupon  come  before  our  lord  \ht  kii{ 
«<  QixWeftminflery  on  next  after  Iwclilt 

««  £^f.  by  whomi  fefr.  and  who  neither,  £^r,  to  reco«:mtf 
«<  Wr.  becaufe  as  well,  Wr.  ihe  fame  day  is  given  taUi 
■<  parties  aforefaid,  at  the  fame  place." 

(^319)  *  Hmv  to  m^e  Up  an  Iffue  ^gam/i  tivoDe^ 
fendants^  ^^Jv^e   orie  lets  Judgment  go  b] 
Default^  and  the  other  pleads. 

KTaei^inft  TO  the  end  of  the  defendant's  plea,  and   then  Joi 

twB  defbidint».  ^jjr^g^  ^^^  ^^^  f^id  A,  B.  doth  the  like  ;  then  go  on  thos 

And  the  faid  E,  in  his  own  perfon,  comci  and  defend 

the   wrong  and   injury,  when,    Wr.   and   fays,  nothidf 

in  bar  or  preclufion  of  the  fiaid  aftion  of  the   Ui6  i 

by    which     the    faid    J,    remains     therein    undetcudti 

<  againft  the   faid  £.    for  which    the  faid  A.    ou^hi  « 

recover   his  damages    by  occafion    of    the    premifef 

but  becaufe  it  is  unknown  to  the  court  here,  whit  6 

^  mapes  the  faid  A.  hath  fuflraincd  by  means  thereof;  am 

"*  becaufe  it  is  alfo  at     prcfent  unknown    to    the  coin" 

kcTC,  whether  the  faid  C.  D.  will  be  conviacd  vf  ihc  pre 


fl|rcs  tinon  which  the  above  ijfue  is  joined,  between  tti^ 
aid  y.  and  ihe  (aid  C.  or  not ;  and  becauje  it  is  ntccffary 
nd  convenient  that  there  be  but  one  taxation  of  c'amiiges 
1  this  fuit;  therefore,  let  the  giving  of  judgment  in  this 
thalt  sgamft  the  faid  E.  he  flayed  until  the  faid  ijfu^ 
tiwten  the  faid  A.  and  C  be  determined,  and  as  well 
0  try  the  iJfue  ai)i>vt:  joined  between  the  faid  A.  and  C 
5  to  inquire  rigainfl  the  faid  E,  what  damages  the  faid  A, 
mh  fuflaincd  m  this  behalf;  let  a  jpry  thereupon  come 
itfore  oui  lord  the  king,  at  fVe/lmin/itr,  on 
pel  after  twelve,  Uc.  by  whom,  fiff.  and  who 

cither,  t^c.  becaufe  as  well,  tfr.  the  f^me  day  is  give  it 
3  the  faid  A,  and  C.  at  the  fame  place. 
In  this  ca<e  the  defendant   who  lers  judgment   go  by 
efaiili  mud   have  notice  of  the  trial  of  the  iffue  and 
BVfiment  of  the  damages,  which  may  be  thus:  "Take  ,    , 

notice,  that  the  ifTneJoined  in  this  caufe  between  the 
above  named  plaintiff,  and  the  above  named  C,  will  be 
tried  at  th^nexi  afUzes,  to  be  held  at  W.  in  and  for 
the  county  o(  IV  ard  that  at  the  fame  time  the  da- 
mages will  be  afitfTtd  #  by  the  fame  jury  agamft  you  (^ii)^nc\\ 
in  this  caufe  upon  the  judgment  lakeii  by  default.  \  "^"^  / 
Dated,  If^c'' 

By  the  ft  at.  4  £3*  5  Ann.  c.  16.     <*  The  jurors  are  to 
come  from  the  proper  county  where  the  iJfue  is  triable; 
but  this  does  not  extend  to  aQions  6n  penal  flatutes/* 
If  the  venue  is  in  a  county  palatine,  there  muft  be  atl 
liafd  of  a  fpecial  "jehire  and  mittimus^  as  follows: 
Therefore  let  a  jury  be  made  thereof,  and  becaufe  the  IJTiTeinGo.  Pi!^ 
id  iflue  between  the  parties  aforefaid,  ought  to  be  tried    ^''^' 
irmcn  of  the  county  palatine  of  Lfmcajifry  to  wit,  of 
le  body  of  the  faid  coutity  where  the  writ  of  our  faid 
wl  the  king  doth  not  run,  and  not  elfewhere;  therefore 
» try  the  iffue  between  the  parties  aforefaid  abdve  join- 
\f  let  the  record  of  the  plaint  aforefaid  be  fcnt  to  his 
KJefty's  juftices  of  the  faid  co«nty  palatine  o^  Lane  after  i 
>  that  the  fame  juftice?,  by  his  faid  majeffy's  vi^rit  of 
lat  county,  be  duly  made  out,  and  to  the  fherlfF  of  the 
une  county  direQed  ;  do  command  the  fame  (lieriff,  that 
e  caufe  twelve  good  and  lawful  fncn,  of  the  body  of  the  ^ 

ijjd  county  of  Lancofter^  to  come  before  the  faid  juftices^ 
t  their  next  general   ftition  of  afli/e  to  be  holden  for 
ic  faid  county,  after  the  faid  record  (hall  be  delivered 
O  tif 


to  ihefflf  each  of  vhom>  ^c.  by  whoiriy  fie.  andvlfl 
neither,  ffc.  to  recognize»  t^c,  becaufc  as  well,  bff.aai 
when  the  verification  and  iflue  aforefaid  ^all  be  ihoti 
made  and  tried,  that  then  the  faid  jufiices  (hall  (efid  Ag 
record  of  the  plaint  aforef<»id,  together  with  every  ddi| 
that  fliall  be  done  thereupon,  before  them,  in  hit  w 
niajefty*8  court  there,  to  our  fa  id  lord  -the  krng  at  W^ 
minfler,  at  a  certam  day  which  the  faid  juftices  (hall  af^ 
point  the  faid  parties  to  be  in  the  fame  court,  there  ^| 
hear  judgment  thereupon.  *  J 

ir#/ri(  iflae.  If  it  is  a  fVelcb  iffue,  to  be  tried  in  the  next £i{ip 
county,  the  award  of  ihe  venire  is  thus.-  J 

And  becaufe  the  iffue  aforefaid*  between  thcpattiB^ 

(^^'2T^  ^^^^  joined,  ought  to  be, tried  by  men  of  #  thei 
'^  J  Englijb  county  to  the  faid  county  of  Carmarthen^  and  I 
eUewheret  And  becaufe  the  -  county  of //^f/ir^  is  t 
next  Englijb  county  to  the  faid  county  of  Carmari 
therefore  let  a  jury,  of  the  faid  county  of  Hereford^  I 
come  before  our  lord  the  king  at  Weftminflerf  on 
next  after  who  neither,  iic  to  recogn'aei  ^ 

the  fame  day  is  given  to  the  faid  parties  there,  \ic^    J 
N.  B.  In  a  fVelcb  iffue,  when  tried  in  the  next  Em^ 
county,  ihtjurata  venire  and  difirjngast  are  tbefaoie^ 
if  the  venue  was  laid  in  that  Englijb  county.  ! 

tflbe  where  If  the  (heriffs  are  parties  to  the  fuit,  go  to  the  cod  I 

ihcriffiiireptr.  theyJ«i//7tfr,  then  fay:  And  becaufe  it  is  fuggrftedn 
*****  the  court  of  our  lord  the  king,  now  here,  that  the  ftJ 

Jobn  Jf'ilketf  and  Frederick  Bull$  are  fheriSs  of  thedfj 
of  London f  it  is  therefore  commanded  to  the  coronertll| 
he  caufe  to  come  before  our  lord  the  king,  at  tf^eJlm'M 
on  next  after  twelve,  i^c.    N.  B.  W 

venire  and  diftringas  are  returned  by  the  coionerif^ 
him  4/.  4^.  if  common ;  if  fpecial,  8/.  %d. 
How  tobe  *i^        Thefe  iffues  are  to  be  ingroffed  on  treble  penny  f 
gh>(red.  And  the  attorney  charges  4//.  per  (heet  for  the  copvi 

fides  (lamps ;  and  if  not  paid  for  on  demand,  the  | " 
may  fign  judgment.    7r/«.  12  W.  5,  i 

Efitcring  UTar.  Of  entering  tbe  IJfue.  If  the  plaintiff *s  attomejl 
lays  to  enter  the  iffue,  get  a  rule  from  the  mafTeryoall 
back  of  your  iffue  delivered,  enter  it  with  the  cfertj 
the  rules,  pay  it.  loJ.  and  ferve  plaintiff's  attorney*" 
a  copyj  naming  your  caufe  thus ;  '*  Denn  Y.FciWf  f^ 
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3fffttt 

*•  iay  next  offer  the  bmi)e  of  tbe  Purificaiibttf  h  efitef 

"  the  iffue.     Entrredy"^  and   he  muft>  before   the  rule  is  4 

out,  f  «/cr  the  iffue  on  record^  and  file  fame  in  the  Treafury, 

But  if  plaintiff  wants  lime,  he  may  apply  ^o  a  judge 
for  a  fummons,  who  will  grant  him  a  reafonabte  time  lo 
tnter  the  iffue. 

If  ihc  adion  be  laid  in  Lottdoh,  Or  MiddUfeX,  defend-  <^«-^^V^i 
Ant  ought  ^ot  to  give  a  rule  to  enter  the  iffue*  the  fHrnt  mucii|>in^"* 
term  iffue  is  joined,  unlefs  notice  of  trial  hath  been  giVen,  %ptT\\u  Wfuc. 
tnd,  in  a  country  cayfe,  plaintiff  is  not  bound  to  cnkr    (%%2%\ 
Iris  iffue  the  fame  term,  therefore  yo\i  canhoi  have  a  rule  ^ 

for  that  purpofe  til!  the  next  term.  M&rt  R,  M,  /^.Afin, 

*  If  the  plaintiff  does  not  try  his  iffue  within  the  time  he 
»night  by  the  couHe  of  the  court,  the  defendant  having 
^vert  a  rwip  for  that  purpofe^  a  nonpros  may  be  figned, 
ttid  the  defendant  ftiall  have  his  coft^. 

««  No  record  of  mr\  jiuus  Jhali  be  feaied  or  paffd  ^f  >fo  frecW  Tetl* 
*•  the  tiifi  prius  offict  by  the  cuftos  hrevium  of  this  court ,  T^  ^^'^^f^^ 
«  or  gfty  clerk  of  that  office,  before  the  iff^ue  in  that  cauje   *     '" 
>*  be  fairh  entered  on  rerort/y  or  an  incipiior  thereof ,  snd 
?^  fuch  ehtryy  ^itb  the  retord  c/nifi  prius  befirft  bron^^ht 

*  toi  And  figned  by  the  fec^ndary  of  this  courts  for  ^bicb 

*  no  feefhall  bt  demanded  or  paid,  but  the  uftal  and  nc 

^«  cuftomeJ  fee  dtte  to  the  chrrf  clerk  of  this  court  f of  en*    ' 
""  /rj  9ffAch  ifj'ui  or  record/'  R,  M.  5  Ann. 

Ndtfce  of  Trial 

BY  ftaf.  14  Geo,  2.  cXT^f  4.  it  is  ertafied,  *'  That  *^*^n*fwtfc# 
««  nocaure  whatfbever  (hall  be  tried  at  nift  priut  "** '^'''j  ^^^^^ 
;  before  any  judge  or  juftice  of  affize  or  hifi  prius,  or  1T:^;;^^ 
at  the  fittings  in  London  or  Weftmihlter^  wherfe  the  *-«°<^» 

*  defendant  refides  abovis  f6rty  mila  from  thd  ftld  ciilci 
»  rt^peaively,  unlefs  notice  of  trial  in  writing  bis  been 
*. given  at  lead  teh  dais  before  fuch  intended  trial.'* 

The  pr^aice  is,  if  defendant  lives  within  fortf  fhlUi^xi^j,  in  Un* 
W  Londotif  eight  days  notice  eXclufinie  of  the  day  is  to  be  *^''"  ^^  Middit^ 
fivcn,  and  the  venue  be  laid  in  Londori  or  Middlefex,         '^*^ 

But  if  the  venue  be  kid  crfewheri?,  then  ten  days  at 
wjt,  ^ 

Oa  Bui 


Bxplanatioa 
lor  affixci. 


In  Londoiw 


Befendmt 
lived  in  Dnn- 
kirk,  tod  taken 
in  town  14 
dajre. 

Whentttrm'a 
notice. 


Conilmf^ion. 


How  the  time 
if  calculated. 


(*2  24) 

Sunday  ac- 
counted a  day. 


lI>otite  of  Criftl. 

But"  if  the  defendant  lives  above  forty  milri  frm  tm 
don,  and  the  caufe  is  to  be  tried  tberey  or  in  •  mtd-u^*^ 
then  the  pradice  if,  that  he  Ihall  have  fo^rift^  tUy  m 
ticif  according  to  the  ancient  praQice,  exiiujivi,  ^fl 
the  explanation  of  ihis,  fee  Barnes,.  N.  305.. 

If  notice  of  trial  be  given  on  the  22d  of  Fehncrjk 
the  next  afTizes,  and  the  connmifnon  day  is  the  4/^) 
March,  it  is  good  notice^  for  one  day  is  to  de  indfdi 
and  i\\t  other  excluded 

Likewife  if  the  trial  is  to  be  in  London  or  Middltfa 
the  fittings  Sifxcr  Hilary  term,  whivh  ends  ihetiihi 
February,  fuch  fitting  is  the  I4ih  for  Lond^n\  ihefitS^i 
good  notice,  and  5th /or  Middlejex,  thai  being  the  13:* 

It  has  been  held  in  C.  P.  thai  a  defendant  livtff  ^ 
Dunkirk,  was  taken  and  arreded  in  Lond-.n,  and  t^ 
venue  laid  there,  that  he  (hall  have  fourteen  ddjt  iwtfc 
of  trial;    a  ^lack,  1205. 

If  the  caufe  has  been  fufpended  after  iffue  jomd  ' 
above  a  year,  there  muft  be  a  term's  notice  \yi  tna'.ia 
fuch  notice  muft  be  given  before  the  fifth  or  oihcrl'i 
fequent  term.  Sir.  1164.  Doug.  Rep,  71,  A  ]^\^ 
fummons,  if  no  order  made,  is  no  proceeding  j  bi 
notice  of  trial,  though  countermanded,  is. 

In  the  note  on  the  rule  of  M.  4  Jinn,  it  is  faid,  ^ 
where  there  have  been  no  proceedings  had,  within  ^( 
terms  after  iflue  joined,  then  a  term's  notice  niut^ 
given,  uniefs  the  caufe  has  been  ftayed  by  injunSii^ 
privilege* 

The  conftruQion  of  this* rule  formerly  was  hrW,  tk*f 
notice  o^  the  intention  to  proceed  was  given  before^ 
effoign  of  the  5ih  or  other  fubfequent  term  by  givirc 
notice  of  trial ;  but  the  praSicc  now  is,  to  give  a  ^^^ 
term^z  notice  of  trial  without  the  former  note 

Plea  was  dclfvered  in  Hilary  term  1783,  nnd  n*^  f 
ceedings  had  till  the  loth  of  March  1784,  when  iffuctj 
livered,  and  ten  days  notice  df  trial  giveji  for  t^e  rt 
affixes  to  be  held  at  Lancafterx  it  was  held  by  the  rnatl< 
thai  there  ought  to  be  a  whole  term^s  notice. 

^  Sunday  is  accounted  a  day  in  ihefe  notices,  Co  it  hef 
on  the  day  on  which  the  notice  is  givien.  3fsi*  Op 
L.  et  Eq.  21* 


j(i5ottte  of  Crial 

If  the  plaintiff  gives  notice  of  trial  and  docs  not  pro- 
ctcd,  he  cannot  iiy  ic-wiihoiit  new  nofice,  unlefs  by  con- 
km  or  rule  of  court.     Ai.  1654.  S,  18. 

Noiice  of  trial,  or  of  execuiing  a  writ  of  inquiry 
given  to  a  defendant,  when  his  attorney  is  known  is  not 
i;ood  notice,  but  when- his  attorney  is  not  known,  then 
-the  notice  may  be  given  to  thtl  defendant. 

Lhe  v.  Rot,  Take  notice  of  trial  in  this  caufe  for  the 
fittings  after  this  prefent  Trinity  term  to  be  held  at  the 
Cuildball,  of  the  city  of  London^  dated,  ^c,  your*s,  Wr. 
A.  B,  plaintiff's  attorney,  Mr.  C,  D.  defendant's  attorney. 
Doe  V.  Roe.  Take  noiice  of  trial  in  this  caufe  for  the 
fittings  after  this  prefent  Trinity  term,  to  be  held  at  fVefi- 
tninjier  Hall,  in  the  county  of  MsddUfcx,  If  it  be  at  the 
fittings  within  term,  fay,  *<  for  the  jecond  fitting  within 
f«  this  prefent  Twniiy  ternti  to  he  held  at,  Erfr." 

If  for  the  country,  fay,  '*  for  the  next  affiles  to  be  held 
**  at  Oxford,  in  and  for  the  county  of  Oxford,"*^ 

If  one  of  the  defendant's  witncfles  be  out  of  the  way, 
and- cannot  be  fubpoena'd  to  come  to  the  trial*  he  mufl 
app*y  to  the  court  to  |Mit  the  fame  cfF:  this  application 
ought  to  be  made  two  days  before  the  day  of  irial,  and 
is  many  limes  made  without  notice*  as  it  is  a  rule  to  fhew 
caufe;  but  I  Ihould  advife,  notice  to  be  given  if  made 
fo  late  85  two  days,  in  which  cafe  the  notice  may  con- 
'lain,  «  that  the  court  will  he  moved  on,  ^c,  that  the 
•*  trial  may  he  put  off  until  mxt  Michaelmas  term,  on 
.  •*  account  of  the  abjtnce  of  a  material  witnefs  :''*  then 
prepare  an  JifEdavit,  which  ought  to  be  made  by  the  de«- 
ftndanty  (unlefs  he  is  abroad)  to  this  effed. 

John  Doe,  plaiiitiff. 
In  the  King*s  Bench.  and 

Richard  /^(7r,  defendant. 

•  R.  R.  of,  bV.  the  defendant  in  ihis  caufe  maketh 

©aih  and  faith,  ihat  iifue  was  joined  in   this  caufe  this 

prefent  Trinity  term,  and  that  notice  of  trial  was  given 

'for  the  laft  finings  within  the  faid  term;  and  this  depo- 

fl>ent,  further  faiih,  that  /.  M.  late  of,  Uc^is  a  material 

witnefs  for  him,  this  deponent »  in  the  faid  caufe,  as  he 

.i>  advifed  and  believes  to' be  true,  and   that  he  cannot 

jfafcly  proceed  to  the  trial  thereof,  without  the  teftimony 

^f  him  the  faid  /•  M.  And  this  deponent  further  faith,  ihat 

r  he 


when  new  no- 
tice rcquifite. 

Noiice  of  If  iai 
Or  mqairj 
givcD  to  dr- 
tc^tuc  wheQ 
good. 

Notice  tif  Uja^l 
[or  Lundoo, 


For  MiddJcfe^, 


Country, 


How  to  pul  off* 
the  ui&l. 


AflVtiivitt 


il»vit  ov^ht  to 


Of  putting  off  cnal. 

ht  hath  endeavoured  to  find .  the  faid  /.  M.  out ;  that  he 
bath  been  to  the  huufe  of  the  &id  /.  M.  and  was  is* 
formed  that  he  was  gone  to  Exeter,  in  the  county  of 
Devotti  and  that  he»  this  deponent,  hath  feni  therci 
for  the  purpofe  of  fubpoenaing  hiip ;  but  that  the  Ui 
J.  M'  U  gone  from  there*  as  th'n  deponent  hath  hcadi 
and  verily  believ^^s  to  be  true ;  and  that  he  thia  dcpo* 
nent  tannot  get  any  information  vfhere  the  faid  i.  M.tSi 
but  is  informed  that  he  will  be  at  home  in  three  roonthk 
And  that  he,  this  deponent  hopes  and  expeds  to  bcaUt 
to  procure  the  pre  fence  of  the  (aid  /.  Af.  within  tbeU 
fittinga  of  next  Michaelmas  term. 

1  his  is  a  rule  to  ihew  caufe*  fee  Jo  counfel  lor.  6^| 
draw  upi  and  ferve  rule  on  defendant^  attorney,  aal 
and  make  rule  abfolute  oh  the  day»  if  no  caufe  fliewn. 

It  is  laid  down»  that  the  affidavit,  to  put  oflF  thetfii^ 
for  want  of  witneiTts,  muft  (hew  fuch  witnefles  to  U 
ahfent  and  material^  and  that  the  defendant  cannot  fi 
fafely  to  trial  without  fuch  evidence ;  that  he  has  bcfti 
and  expedition  of  procuring  the  prefence  of  fuch  vil^ 
neffes  within  a  reafonable  time  (fpecitying  it) ;  that  tfacH 
has  been  no  laches,  or  negle3»  to  prociu-e  their  teilia^* 
ny,    4  Burr,  1514: 

(*a  26}  *  Countermand  of  Notice  cf  Trial. 

THIS  alfo  muft  be  iff  writings  and  if  the  adioak 

laid  in  Londw  or  MiddUfex%  and  defendant  lives  wtttifl 

40  miles  of  London,  two  days,  cxchifive  0/  the  day  ii 

which  the  countermand  is  delivered,  are  fufEcient;  b* 

if  the  venue  be  hid  in  the  country,  Jix  4^ys  are  lo  K 

given,  at  leaft,  before  the  intended  trial ;  or  if  the  ««■ 

be  laid  xn- London  or  Mid dlefex^  and  the  defendant  live 

above  40  mtles  from  London,  fix  days,  at  leaft,  rod 

alfo  in  that  cafe  be  given.     Stat,  14  G.  a.  C  1 7.  Afid 

Countermand    -  ^„^  u  £>^^  y.  Roe,  I  hereby  countermand  the  nodfl 

triti,  •*  of  tTial  given  you  m  this  caufe.  Yours,  ISc^ 

Which  is  ferved  on  defendant's  attorney. 


Cwlimum 


CoQjSt  for  not  ^dctetit'ng  to  Crtal. 


Qmtinuance  of  Notice  of  Trtai. 

THIS  is  only  given  in  LBnJon  and  Middlefext  vbich 
phintiff  may  do ;  as  for  indanccj  if  the  plaintiff  give  ' 
totice  of  trial  for  the  firft  fitting  in  term>  he  roay,  bf 
living  notic^f  continue  his  notice  of  trial  for  the  fecon4 
df  third  fifting  or  fittings  atter  term»  but  it  cannot  be 
patinued  only  once  in  a  ternL     Str,  1 1 19.  two  days  no- 
tice' fufficienL     **  I  hereby  continue  the  notice  of  trial  Notice  of  c^^ 
'^.  given  you  in  thi^  caqfe  to  the  fitting  after  this  prefeni  '>**»"^«- 
^  Hilary  term.    Dated^  i^c. 

Cojis  for  not  proceeding  to  Trial. 

\.  IF*  the  plaintiff  docs  net  proceed  to  trial,  or  counter- 
Ipand  in  times  defendant  on  affidavit  pf  auendaoces  and 
irctflary^expencesfliall  have  hiscofts  taxed>  Af/Vi6.  1654. 
6r.  18  ;  and  the  court  will  not  (lay  the  trial  for  not  pay- 
\^  them  (except  *  in  ejeSment)^  bccaufe  defendant  ^^227^ 
pith  another  remedy  to  recover  them.  ^  '  ^ 

J  A  pauper  (hall  not  pay  cods  for  not  going  to  trial;  ptuper. 
%r.  9831  420.  but  you  may  move  to  difpauper  hinru 
f/r.  983, 

-^  If  the  plaintiff  does  nbt  proceed  to  trial  purfuant  to  his  Affid«ne  to 
fjetice,  you  may  n>ove  the  court  for  the  cofts,  upon  an  JJ^ „* f^*^  ^'** 
ifEdavit,  (latingy  <*  That  the  a&ion  was  commenced  in  to^^i.   No- 
"  Eafttr  term*  that  in  Trinity  term  i£^ue  was  joinedf  ticcofthU 

and  notice  of  trial  given  thereon  for  the  fiitingi  after  T*r.^.^* 

the  faid  term*  and  that  the  plamtin  did  not  proceed  to- davit  mud  fttu 

the  trial  thereof,  nor  did  he  countermand  fuch  notice."  ihc  fcmce. 

Give  this  affidavit  to  counfel,  with  half  a  guinea,  who  How  to  move. 

ill  move  for  a  rule,  which  is  referred  to  the  mailer  in 
firft  tnftance;  draw  up  fame  at  the  clerk  of  the  rulesp 

ty  5/.  get  appointment  thereon  from  the  mafler  to  tax 
coils;  if  not  paid,  a  demand  muil  be  made  by  de- 

idants  attorney  on  plaintiff,  and  if  he  .negteds  to  pay, 

ke  affidavit  of  fuch  demand  and  refufal,  move  for  aa 

;tachment,  which  is  abfolute  in  the  firil  inilance. 

AT.  B.  The  rule  may  be  nude  to  be  paid  to  defindant^ 

his  attorney. 

J.  W.  xif,  i^c.   attorney  for  the  defendant  in  this 

iufe,  majieth  oath  and  fat«b,  that  he  did  pcrfonally  lerve  ^"''^^' 

.      ihetoL 


i    -- 


(*a28) 


guDrjntfnt  as  in'  Cafe  oF  a  |rJonfnit. 

the  above-named  plaintiff,  with  a  true  copy  of  the  lukt 
dnd  the  mafter's  allocatur  thereon,  hereto  anmied;  and 
that  he  this  deponent  at  the  lame  time  did  demami  of 
him  the  cofts  allowed  by  the  mafter  on  the  faid  rule,  bst 
that  the  faid  plaintiflFdid  not  tl^en,  or  at  any  time  fitscci 
pay  the  fame  to  this  deponent,  and  the  lame  nowrenuin 
unpaid  to  this  deponent,  and  the  faid  defendant. 

Counfel's  fee,  on  rule  abfolute,  is  one  guinea,  Anv 
up  the  rule,  and  then  t«ke  fame  to  ycur  clerk  in  coaxt, 
at  the  Crown-office,  who  will  make  out  attachment,  pty 
1 6f.  get  warrant  thereon,  and  give  it  to  your  efficei. 
His  fee  itf  one  guinea.  If  the  rule  be  made  payable  W 
the  defendaiit  or  his  attorney,  both  nr.uft  join  in  the  A 
davit* 

*  Judgment  as  in  the  Cafe  of  a  Nonfuit. 

Formerly  if  the  plaintiflFdid  not  proceed  to  triil af- 
ter ijfuc  joined,  the  defendant  was  (after  a  rule  given  M 
the  plaintiff  to  enter, his  ijfuey  and  he  had  done  it  m  ptrr^ 
fuance  thc-reof)  obliged  to  have  a  further  rule  for  a  re- 
cord to  be  made  by  provifof  if  the  plaintiff  had  mifc 
ThiR  cannot  be  default ;  but  to  prevent  that  exj^ence  \ht  flat,  bi  i^Gfi.% 
vb.^%ero"f  ^'  n-  *i«  given  leave  for  the  defendant  to  apply  to  ih 
cocis  14Z.  but   court  for  leave  to  enter  up  judgment  as  in  the  cafe  of  i 
the  Common     ponfuit,  for  not  proceeding  to  trifjl  purfuant   to  notice 
E.%6Ceo,x..    given:  the  act  directs,  notice   to   be  given  to  plamiiri 
vide  Barne's    attorney  before,  application;  therefore,  in  order  lo^o- 
^%^'et  ^'*'^^  ^^^^  regularly,  the  defendant  may  the  next  term,  aficf 
iffuc  joined  (the  f^nne  not  being  before  entered  on  rccorrfj^ 
get  a  rule  from  the  raafler  to.entcr  the  iffue  on  record, 
which  he  indorfes  on  the  back  of  the  i/ftir,  enter  fame 
with"  the  clerk  of  the  i'ules,  pay  i/.  10^.  fervc  copyca 
plaintiff's  attorney;  when  the  rule  is  expired,  fearchat 
.  the  clerk  of  the  judgments,  if  the  t/fue  is  entered  id 
do|cketied,  iffo,  move  the  court  on  the  following  afBda^ 
vit ;  notice  of  this  motion  need  not  be  given. 
Affidivit.  7»  ^.  of,  (^o  attorney  for  the  defendant  in  this  caufci 

maketh  oath  and  faith,  that  ijfi/e  was  joined  in  ihisaukt 
in  Hilary  term  laft  part,  and  notice  of  trial  was  given  fflf 
the  fittings  after  the  faid*  term ;  and  that  the  faid  pla'ff* 
tiff  did  not  proceed  to  the  trial  thereof  purfuant  toha 
If  notice  fhctxid  fjj-j  notice  i  and  this  deponent  further  iaith  that  he  (iid 

be  pivcn  add  '4  r      ilw 

tiu*  iattcr  part.  perlonaliy 


^tttjgmtnt  ss  in  Cafc  of  a  i^onfuft 

er'bnally  ferve  Mr.  /.  W.  the  plainlifF's  aitorney,  with 

noticf ,  purporting,  thar  this  honourable  court  would 
c  moved  (io-nr»orrow)  or  fo  loon  after  as  counfel  can  be 
eard,  that  the  hke  judgment  may  be  given  for  the  faid 
etcndaiit,  as  in  the  cafe  of  a  non-fuit  purfuant  to  the  fta- 
Jle.  ' 

Sworn,  tSc,  J.  W. 

4KGive  this  affidavit  |o  coimfel  with  half  a  guinea,  and  /'*^^/^^ 
pmember  to  have  your  roll  in  court,  or,  if  you  arc  at  Jj         -7/ 
^eftminftfr,  before  the  fitting  of  the  court ;.  Mr.  Auftin 
'ill  maik  it  in  the  treafury,  <*  read^'^^TCS  \s.  6d^  in  the    . 
vcning  draw  up  your  rule,  pay  5/.  6d.  ferve  copy  on 
lainiiff's  attorney,  make  affidavit  of  the  fervice,  give  it 
a  counf^i  with  otiC  guinea,  to  niake  it  abbfolute,  which 
annot  be  moved  by  him  till  the  day  after  the  day  for 
bewingcaufe.  ' 

On  the  part  of  the  plaintiff^  it  is  neceffary  for  him  to  PlaintifF  mnft 
bew  fomc  reafonab'^  excufe  why  he  did  not  proceed  to  ^^  f^a^^- 
tiHJ,  fuch  as  the  abfenceof  a  material  witnefs,  &fr.  but 
n  general,  undertaking  perempiouly  to  try,  at  the  next    ' 
'things,  or  next  affizes,  ferves  in  this  court,  after  the 
irft  notice  only  ;  if  after  two  notices,  the  court  will  ex- 
►cd  a  rfal  fxiujej  as  they  will  after  the  firft  notice  in 
tnal  aftions,  not  choofing  fuch  kind  of  actions  fhould  i 

lang  over  the  head  of  the  defendant.     Infolvency  of  the 
Itfendanr  fince  the  aQlon  brought  is  a  good  excufe  for  not    . 
»roceeding  to  trial.     Dougl.  Rep.  646. 

You  muft  not  only  fhew  the  abfencc  of  a  material  wit-  Whitctolcto 
lefs,  but  he  muft  be  named,  and  that  all  endeavours  ^*^* 
''ere  uftd  to  find  him  out,  and  that  you  expeft  him  home 
oon,  naming  the  time;  and  if  the  court  nut  it  oflF,  ii  is 
►Tily  f;om  term  to  term. 

If  the  defendant  makes  the.  rule  abfolufe,  draw  up 
wne  at  the  clerk  of  the  rules,  pay  5/.  6d,  then  get  a  dou- 
ble half  crown  ftamp  put  on  the  rule,  befpeak  the  roll  at 
^T.  lVay*$  office,  fo  as  the  matter  may  mark  the  cofls ; 
'*y  in  term  iim6   li.  6J.  in  vacation  11/.  Sd.  more  for  ^ 

hckeys  of  ihe  ircafury,  matters  fee  4/  6^.  } 

If  the  caufe  is  put  ofF  on  a  peremptory  undertaking:, 
^t  plaintiff  mnft  diaw  up  ihe  rule  and  ferve  it  on  the  de- 
tndant:  and  if  he  does  not  proceed  to  the  trial,  then  ^n- 
^^yfor  an  office  copy  of  the  rule ;  pay  3/.  and  move  the 
'^on  for  jqdgment  on  the  following  affidavit ;  fee  to 
3ounftl  half  a  guinea.  J.  K, 


('s3o) 


Crttil  at  25ar. 

^     ^  %^JK,o(,  tic,  attorney  for  the  defendant  in  this  carfi 

Aff^vi?^'^  inaLfcih  oath  and  faith,  that  this  honourable  court  wn, 
moved  laft  tiilary  term  for  judgment,  as  in  (he  cafe  ofa 
VonrMity  and  upon  (hewing  cauie,  the  plainliff  peretDjK 
torijy  undcFt^k  to  bring  on  the  faid  iflue  to  be  tri&l< 
the  fiift  fillings  within  this  preient  Eafter  term;  whcit^ 
upon  the  annexed  rule  was  made :  Andfthis  deponent  for* 
ther  faith»  That  the  plaintiff  did  fet  down  the  faidooiii: 
(oj  the  4aje  is)  for  trial  in  purfuance  oi  the  (aid  rule,  M 
withdrew   his    record,  and  did  not  proceed  co  the  irii! 


ther^f« 


Trial  at  Bar. 


After  tffue  joined,  and  not  before,  joo  may  i99?c  to 

have  a  trial  at  bar,  which  mud  be  by  fpecial jury  (b«k 

this  cannot  be  had  in  L^ndorit  the  citizens  not  being  lob^ 

brought  out  of  the  ciry,)  they  are  alfewed  iii  UBisbbI 

terms,  W  the  court  pleafes  ;  they  arc;  granted  either  iipet 

the  value  of  the  lands,  or  difficulty  of  the  title,  for  whick 

reafon  the  court  will  i)ot  grant  ihem  till  iffue  joined,  it 

Mod,  331.  Sir,  69^.  nor  can  they  be  granledt  though  tUl 

parties  cotifent,  without  leave  of  the  court.    Str  696.    1 

The  moft  proper  cafe  for  a  trial  at  bar  is,  where  it  sm 

pears  that  a  queftion  of  law,  of  fome  nicety,  will  arifej 

and  that  this  will   be   fo  complicated  with  aquefiieod 

fad,  that  the  whole,  matter  muft  be  deteroitDed  bjiW 

jury,  under  the  diredion  of  the  court.    Trin,  ^Ga,^ 

tVbitaker  v.  Burrow.  C.  B.  r 

The  particular  value  or  difficulty  rauft  be  fhewn,  fit 

that   it   is  not  enough  to  fwear  generally,  that  there  it 

value  or  difficulty  therein,     i  Barn,  141.  £/r.  51.471* 

SpecU^jQiy.      If  either  of  the  parties  have  a  fpecial  jury,  give  brief  !• 

counfel  for  that  purpofe,  which  is  done  on  a  flip  of  psper, 

and  figned  by  him,  pay  lOJ.  6d,  carry  it  to  the  clerk 

the  rules,  who  draws  it   up,  pay  5/.   ^et  appoimi 

thereon  at  the  mafters,  ferve  copy  rule  and  appoint 

fit  \     on4)t  the  oppofire  attorney,  the  like  on  thedepotyfcco 

\  23  ^y    fw  flienff  (if  in  MiddlefeXf  or  in  any  other  county,)  w] 

will  attend  the  matter  with  the  book,  and  he,  in  prefi 

of  both,  names  thereout  forty-eight,  pay  him  2/.  a/,  ftei 

2/.  2/.  when  this  is  done,  the  matter's  clerk  mak^s  outtl 

^  hH  ot  the  forty-eight  j  pay  him  51:.  then  get  appoint 


wn  the  mafter,  to  flrike  out  twelve  of  etch  futef  fenre 
ipy  of  rulet  and  stppointment  on  oppoHte  attorney  (th« 
lenff  leaving  nothing  further  to  do^)  attend  the  mailef» 
hI  name  on  each  fide,  one  by  one,  the  pcrfons  to  be 
ruck  out;  this  b^ing  done^  the  clerk  makes  copies  of 
:e  remaining  twenty-four,  which  i$  to  be  returned  to 
7  »hc  ijfue»  a  fpeciat  diftringas  ifluing  for  that  purpof*. 
}  London f  he  that  ftrikes  the  jury  chufes  his  own  o^er, 
UMjgh  the  plaintiff  iiTues  the  diftringas.  In  flridnefs,  it 
rfemlant  moves  for  the  jury^  he  ought  to  fue  oui  th« 
ftringas  (but  this  is  fettled amongft  fair  praftifers  amica- 
yO  and  her^  lei  rue  obferve,  i(  is  a  happy  thing  that 
is  court  never  encourages  the  (harp  praftifer. 
Plaintiff  may  countermand  notice  of  (rial,  though  it  be 
trial  at  bar,  and  prevent  the  caufe  being  tried  at  the 
\J%  nor  can  it  be  brought  to  trial,  unlef^  focoeday  bft 
»fOiQted  again  by  the  court. 


•1.       ]     ril 


SfectaJ  Jury. 

^IVE  brief  to  counfel,  with  the  name  of  the  caufe.  How  to  tppiy 
J  and  indorfe  thereon,  *«  7a  move  for  a  fpecial  jury  ;'*  for  afpccul 
ec  10/.  bd)  he  will  fign  it,  carry  it  to  the  clerk  of  ib«  J"^^* 
^\^u  8nd  he  will  draw  up  rule  (pay  him  5/. ;)  get  an  ap- 
iT^imcnt  th€f eoa  from  the  mafter  to  nominate  the  forty- 
^ht»  ferve  copy  on  the  attorney  of  ihe  other  fide,  and 
\t  iheriff  alfo  muft  be   ferved ;  attend  mafler,  and  he 
iU  nominate  the  forty-eight  (pay  mafter  2/.  2/.  iheriff 
I  2j.  \)  when  this  is  done  maflerVclerk  makes  out  copies 
n  each  party  (pay  him  2/.  6d.)    m  When  you  are  ready 
»  ftriltc,  then  apply  to  the  mailer  for  another  appoint-. 
■ent ;  ferve  ccpy  of  rule,  £nd  that  appointment  on  ihcf 
lorney ;  attend  the  mafter  agairi,  and  he  will  (Irike  out 
*clvf  on  each  fide,  beginning  with  the  plaintiff  firft ; 
\t  derk  then  makes   copies  (pay  2s.  6d,  each,)  which 
M<:t%  ihem  to  twenty-four,  to  try  the  iffue,  and  a  fpecial 
^ti  (»t  diftringas  juratorum  iffues  for  that  purpofe.     In  Cannot  ftrike 
■W«n,  he  that  flrikes  the  jury,  chufes  his  own  officer  '*  ^*''''»  '«'i 
'  tommons  them,  though  the  plaintiff  iffues  the  writ.  In  ^^^^^^ 
f  i^nefs,  if  defendant  moves  for  the  jury,  he  ought  to  fue 
^^  »hrwrit  oi  diftringas  (but  ihis  is  fettled  amongft  fair 
''it;ii-rs  amicably,)  which  ought  alwayi  to  be  the  cafe, 

"  The 


C»3') 


.■rS 


Ko  cftft's  of  %        «  The  perfon,  or  party,  who  ffiall  apply  for  a  f^ 

ft!li**bJ"aW  ^'  j'"'y».^=*^l  n«i  '>n*y  ^>«ar  and  pay  rhe  lees  fdr  fti 

ed,  onkft  ihc    •*  'uch  jury,  hrit  fhall  alfb  p^y  and  difcharge  all  the 

judge  ccitiry.     €<  penccs  occi^fioned   by  ihc  trial  of   the  caufe  by 

<«  fpcciai  jury  ;  and  (hall  not  have   any  farther  or 

<«  allowance  for   the   fame  upon  tdixarion  oi  cofts, 

<«  fuch  perfon  or  the  party,  would  be  entitled  unio  in 

<*  the  caufe  had  been  tried  by  a  common  jury,  unletsil 

"  jndge,  before   whom  the  caufe  is  tried,  (hall,  ima 

«*  diately  after  the  trial,  certify  in  open  court  under 

•<  hand,  upon  tlie  back  of  the  record,  that  the  fame " 

«•  a  caufe  proper   to  be  tried  by  a  fpecial  jury.*'    Si 

24  Geo,  2  r.  iH. 

Nonet© take         No  perfon  who  (hall  fervc  upon  a  fpecia!  jury,  or 

tainea!  except  returned,  (h;iH  be  allowed  to  take  for  fuch  fervinpoai 

vhere  there  U  &ich  jury,  more  than  the  judge  who  tries  the  cufek 

think  juft  and  reafonable,  not  exceeding  i/,  is.  (exceyli 

'  caufes  wherein  a  view  hath  been  directed  )     Same  StA 


a  view. 


C233) 


View. 


FORMERLY  there  could  not  have  been  a  vim 
perfona!  anions,  but  upon  withdrawing:  of  i  jiul 
alter  they  wcr'e  iworn,  and  confent  of  the  parties  b} 
View  maybe*  ^"^^  ^^  Court.  Now  by  the  aft  4  &  5  Ann.  r.i6.  /* 
granted  in  any  it  mdy  be  granted  in  any  a£):ion  brought  in  trie  courtlJ 
■aion  where  Wejlminjiiry  where  neceflary,  the  better  to  undttfiH 
****  '"^'  the  evidence  upon  the  tiial ;  in  which  cafe  the  courts 

order  fpecial  wuti  of  diJWingas^  or  hoheas  cor^ray  toi 
iherifF,  requiring  him  to    have   fix  of  the  jurors,  «i 
greater  number  of  them,  at  the  place  in  quefliGnfol^ 
V    convenient  time  before    the   trial;  who   (hall  have  tl* 
matter  (hewn  to  them  liy  two  perfons  named  in  thcwriti( 
habeas  corpora  juratervmy  and  appointed   by  the  c<HJrti 
and  the  laid  ,(hw*rifF  executing  the   writ  is   efpecially" 
return  the  view  made  accordingly. 
Six  of  the  ju-      By  flat.  3  Ge9  2,  c,  25.  (the  balloting  aS)  /l 
ihlli  h  ""'h'    *^  P»'ovided,  ^  That  where  a  view  Jh all  be  allowed^  ftx 
^i^vv.  *  ^     ^    **  the  jurors  named  in  the  panety  cr  more^  frail  bdVf ' 
**  viewy  and  Jball  be  the  fir Ji  f worn  (or  fuch  of  the^^ 
**  appear)  befofe  any  drawing?'* '  But   as    the  having* 
view  was  not  by  either  of  the  ftatutes  made  a  matter « 

courii^ 
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tirfc,  thpvigh  fuch  a  praSice  had  prevailed,  ?nd  had 
en  abuled  tor  the  purpofes  ot  delay,  the  court  thou|;ht 
their  duty  to  take  care  that  their  ordering  a  vie^r  lhou!d 
>t  obdru^  juilice,  and  prevent  the*  caufe  from  being 
i^d;  and  iheyrefolved  not  to  order  one  any  more,  wiih- 
n  a  fuli  eyaminaiion  iiiio  the  propriety  and  necefllty  of 
:  for  I  hey  vere  all  ckarly  of  opinion,  that  the  a6t  meant 
mi  a  view  ihould  not  be  granted,  onleis  the  com*  was 
risfied  that  it  was  proper  and  necejfary  ;  and  they  thought 
better  that  a  caule  fnould  be  tried  upon  a  vie^v  had  by 
ly  fix,  or  by  fewer  than  ^\x^  or  even  without  any  view, 
an  be  delayed  for  a  greater  length  of  tirtie  :  Accordingly 
tey  added  a  #  claufe  to  the  ufual  rules  for  views,  pur- 
)rting  that  the  party  praying  a  view,  confented  "  That 
in  cafe  no  view  Jhould  be  bady  or  if  a  view  Jbould  be  bad 
by  any  of  tbe  jurors  wbomjoever  (tbougb  not  fix  of  the 
firjt  ttvelve)  yet  tbe  iriai Jbould  proceed^  and  no  obje^ion 
be  made  on  account  thereof  ^  •r  Jor  want  of  a  proper  re^ 
turn^*  Since  which,  morions  for  views,  are  become 
lotiohs  of  courfe,  with  fuch  additional  confent  annexed 
Jthcm.     yide  i  Bur,  Rep  256. 

In  this  court  acounfel's  hand  is  fufBcicnt  for  a  view  in  How  to  ohtaU 
Krm  time,  fee  10/.  6d,  take  the  brief  to  the  clerk  of  the  ^"^ 
ules,  who  will  draw  up  fame  ;  but  firft  apply  to  the 
fpofire  attorney  for  the.;iame  of  hisihewer,  and  have 
our's  ready;  fo  that  the  rule  ilnay  be  properly  filled  up, 
ndalfathe  houfe  where  the  jurors  are  to  meet ;  the  day 
Jid  hour  mu  ft  be  infer  ted.  When  you  have  drawn  up 
he  rule,  ferve  copy  on  the  oppcfiteattoinfy,  leave  the 
original,  with  the  names  of  the  jurori  (if  Ipecial)  \\\'h 
he  (hcrifF;  if  common,  he  has  them,  and  he  will  ,fum- 
non  the  jury,  pay  him  2/.  2/. ;  his  fee  for  attendance  \L 
I'  ;  anJ  no  evidence  is  to  be  given  on  the  view,  but  the 
premifes  only  are  to  be  (hewn.  In  town  it  is  not  uiual  10 
threat  the  jury  as  heretofore,  with  dinners,  but  in  the 
^ntry  it  is,  and  at  theexpence  of  both  parties.  N  B* 
In  vacation,  by  confent,  yon  may  have  a  judge's  order 
for  a  view,  upon  producing  counfel's  hand,  fee  10&.  6i.  .  -•'' 
^rder  2/.  ' 
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mttoth  of  0ii  ^nu0. 

Record  of  Niji  Prius. 

^HIS  contains  tht  whole  pleadings,  and  t!  tobr   - 
groffed  tairty  oA  a  double  half  crow  n  (l^m^^t  (*ai<.  i 
menly  and  made  up  by   the  attorriitf  ihtmCdvct,    ! 
fercry  record  to  be  mide  up,  there  muft  be  f«to  - 
the  one  preceding  the  iffue^  which  is  to  h^  »/  i- 

(K-  .\    iie  tjfue  is  joined^  the  other   tbt  term  the  c^mff  u  i^i 

^3 5 J  '^''^^«    If  <1^<?  iff^^  artd  m  record  be  tried  ot  thiJAmt  U^ 
then  the  iwt>  placitas  ai^  to  be  of  that  term* 

If  on  a  plea  in  Hbatementy  a  rejpondeni  &ttper  \^  i' 
*d,  and  afterwards  the  defendant  p!esds  in  chitf, 
there  is  a  verdiS  for  the  plaihiifF,  yet  ihe  pie*  mill 
entered  on  the  nZ/f  j&ritt/ record,  or  it  is  good  ca«( 
judgnnent  to  be  arrefted  ;  for  as  it  muft  be  entered  <m  ll 
plea  roll  (which  is  in  courts)  fo  it  iTiuft  bc^  nteniioficti  « 
the  nifi prius  record,  otherwife  it  will  not  appear  lo  tu^ 
been  a  verdift  ifi  the  farhe  caufe.    Lord  Raym.  329, 

If  there  be  a  dfihurrer  to  any  of  the  pleadin^^i  nvA  ^^ 
caufe  is  10  bt  tried  before  or  after  that  be  dtrpofcd  e 
the  proceed i!igs  muft  be  entered  on  the  mji  priut  f?i 
the  farr\e  as  made  up  in  the  paper  book. 

Where  there  are  feveral  defci^dantsi  an^  they  ferm 
plea,  wheieupon  idlie  is  joined,  the  plaint  iff  may  enttr 
nonprdf  as  to  One  defendant  at  any  time  betorc  tKertc«i 
is  fefit  down  to  be  t<-ied  at  nift  pnus,  1  RfIL  Mr,  to 
talk.  457. 
lUcord.  Pleas  before  o^t  lord  the  kiri^i  at  Weftmirrfter,  e/^H 

term  of  Eafter,  ih  ibi  l^tb  year  of  the  reigm  if  W 
f ove teign  Ldtd  Grorge  the  thirds  by  ti^e  ^^are  cf  Gci^ 
Great-Britain,  France,  and  Ireland,  l/w^|  defender  . 
tbe  fditbf  and  in  the  year  of  our  Lord  1  JS4      R^IL  ^i 

St$rmofft  Rnd  M^t^y. 
JjOhdoriflBe  it  remembered,  that   ort  fVedhifd^jy  m 
to  wit.   iaftcfr  15  days  from  the  day  irf  Et^j}/r^  (t<»ii 
e<id  of  the  ijfae  veibatim)  thisti  etiier  fecond  pUdt4 
follows : 
$imaptadta       ^'^^'  before  our  lord  tbe  king  at  Weftminfler,  «f  A 
'  term  sf  tbe  boly  Tr'imiyf  in  tbe  2^tb year  r^f  tlf 
our  fovereign  Lord  George   tbe  third 9  by  the  gr.i, 
d/ Great-Britain,  France,  and  Ireland,  kin^^  4ifm4§f 
tbejaitbf  and  in  tbe  year  of  our  Lord  1734. 


iRecortj  of  0(1  ^riu0. 

^ff<fcfi,  >  The  jury  between  John'Joius^  by  his  iltdfney 
:>  wit.  3  plaintiffy  and  Edward  Potvis,  m  defendant,  at 

plea  of  trefpafs  on  the  ca(c  *,  is  refpited  before  our  lof%i 
he  king,  at  ^ejlminfler^  ut\\\\  Tuefday  next  ?fter  ihe 
jorrow  of  All  Souls  ^,  unlcfs  the  right  honourable  Willmm 
*rl  of  Mansfieldf  his  majefty's  chief  juftice,  aligned  to 
ioW  pleas  before  the  king  hiitifelf,  ftiall  firft  come  on  « 
kiduj  the  2d  day  of  July^  at  the  Guildbail  of  the  faid 
ity,  according  to  the  form  of  the  flatute  in  fuch  cafe 
aade  and  provided,  for  default  of  the  jurors,  becaufe 
one  of  them  did  appear;  therefore  let  the  fheriff  JiAve 
be  bodies  of  the  faid  jurors,  to  make  the  faid  jury  bc- 
^ecn  the  parties  aforefaid,  of  the  plea  aforefaid,  accord- 
figly,  the  fame  day  is  given  to  the  parties  aforefaid,  at 
lie  fame  place.     . 

If  the  caufe  is  to  be  tried  in  Middlefex,  fay,  «  unlefs, 
»  ISc,  fhalll  firft  come  on  the 

'  day  of  at  Weftminfter-halli  in  the  count;; 

»  o/Middlefex/»  - 

If  at  the  aflizf  s,  **  unlefs  bit  majefiy'*s  juftices  tijjigntd 
'  U  take  the  ajjizes^  in  and  for  the  county  of  Oxford^  Jbail 

*  frft  come  on the day  ^July,  at  Oxford,  in  the 

I  faid  county  f  according^  &c.'*  and    at    the   end  of   ihe 
'i*rfl/fl  add,  «*  And  be  it  inowns  tbat  tbe  king^s  writ  an 

*  record^  was   delivered  to  tbe  deputy  pytriffof  tbe  faid 

*  county  t  on  tbe*  ^Otb  day  0/ June,  in  t  bis  fame  tertn^  be^ 

*  fore  our  lord  tbe  ktng^  at  Weftminftcr,  to  be  executed 

*  according  to  lawf  at  bis  peril,^* 

"  //  //  ordered,  tbat  unlefs  tbe  caujes  to  be  tried  at 
^  London  and  Middlefex  be  entered  tvitb  tbe  cbiefju/Uce 

*  of  this  court  by  tbe  fpace  of  two  days  before  tbe  jittings 

*  upon  wbicb  fucb  caufes  are  to  he  iried,  tbe  marfbal  may 

*  enter  a  ne  recipiatur,  at  tbe  requefi  of  tbe  defendant 
"  «r  bis  attorney**  *R.  H.  15  C-f  16  Can  2. 

In  Middiefex  no  record  of  nifi  prius  will  be  received  at 
^y  fitting  after  term^  unlefs  the  fame  fha'I  be  delivered 
loi  and  entered  with,  the  marlhal  within  two  days  after 
Ihe  lafl  day  of  every  term.     Notice  M,  1 7  Gr9.  2. 

•  And  in  London  no  record  of  nif  prius  will  be  received 
•^  atiy  fitting  after  term,  unlefs  the  fame  (hall  be  deliver- 
^  ^o,  and  entered  with  the  marlhal,  tbe  day  before  the 
!<«>  to  which  the  fittings  in  London  ihall  be  adjourned,  by 
^i^i  in  tbe  evening.    Ibid.  iivery 
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Itrefywurc  lo      Evcry  cjiufe   to  be  tried  at  niji  pttuff  in  LcmJ^ntt 
befiedinihe   MiddUfex^  (hall   be   tried  in  the  order  in  which  m  - 

order  Ihey  i    A       •       -  •  »       i  i  w    -      -      n     w  i 

-     -        '       icrcd  (beginning .With  remanets)  uiilcls    it   mail  lit 
out  to  the  faiisfaQion  of  the  judge  ot  >nfi  pn:tsit 
court»  that   there   is   reafonable   catjfe   m   the  cor- 
who  thereupon  will  make  fuch  order  fo'  the  irrri!  u  i> 
caufe  Tq  to   be   put  oS,  as   to  him  flial]   fctm  julL    I 
Micb.  ly  Gf#.  v2. 

««  It  is  ordered,  that   if  the  d<jfendant  inanyaAiciil 
*•  London  ox  Middle fex^  and    to  be   trted   at  ihc  fiitin 
rtciptatmrm^y  **  ©^  fhc  lord  chttj  juJUce  of  ihis  cojrt,   fhatl  tnUr 
iry  ihp  ciufeat  «<  recipiatur,  and    by  reafon  therect  hinder  the  pi- 
.k  /-.       ^^  that  he  cannot  proceed  at  that  fitttrg,  and  ihen  i 

**  be  lawful  to  the  faid  plaiiilifF,  to  proceed  to  trial) 
**  faid  caufe  at  the  next  filling  of  the  faid  ri?iV/j 
**  after  the  entering  of  the  faid  ne  rccrpfafurt  upon  J 
•«  given  during  the  faid  firft  fittings."  /\.  Mith.  4I 
If  notice  for  trial  be  given  for  a  d.iy  certain  iti  V 
or  Mfddlefex,  and  the  plaintiff  is  not  leady  to  pr( 
the  caufe  rpay  be  tr'red  the  next  fjiiinf^,  upon  the  u 
notice  as  v^hena  ne  rccipiatur  is  tniered  hy  the  tV v 
danr ;  and  in  either  cafe,  if  the  caufe  be  not  tried  r 
next  fitting,  notice  is  to  be  given  as  at  firtl,  unfefi  u  < 
made  a  r<manetf  and  then  new  no  rice  of  trial  jt  sf^ 
given  ;  for  the  defendant  is  bound  10  attend  till  ihcciu 
be  tried       N,  on  R,  A/,  4  yinn. 

If  the  cau^e  is  not  tried  the  day  of  the  fittiop. 
then  made  a  remand  by  the  marlh^l  of  Lourle,  p>< 
5/.  get  the  difh'ifigaSf  alter  the  return  to  the  day  < 
next  lining  (if  it's  a  proper  return  diy.)  if  oor,  ihi 
day,  refeal  it,  pay  i/.  annex  it  to  d>e  lecord  agi 
there  is  no  occaHon  for  %  the  (henlf  to  return  a  nc 
paneK  nor  is  there  occafion  for  a  new  llamp. 

When  the  record  is  done,  make  an  incipitur  <M\%f{ 
(which  get  of  Mr.  Heberdcn^  or  Mr.  Adams)  fj/ft  cti'r' 
paff  the  record  iliercon  the  term  the  iflue  is  joi;ied,  warrants  <y[  e: 
in  town.  f^j.  plaintiff  and  defendant,  and  pari  of   the  mr 

of  iheilfue;  take   your  ijfue   and   rrrsn/ to  Ok 
the  judgments,  who  enters   the    ifTue,  marks   \ht 
■ncQrd,  and  iJfue  ^paper.  pay  him  3/.  6d.   for  the  fir 
(heels,  and  is,   for    fix    more;)  tf  your  ifftic   fho» 
of  an  old  term,  anJ  your  entries  have   not  bcw  ■ 


Remaoct. 
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efore,  fir  ft  get  number-roll  at  Mr.  tt^ayU  office  of  Ihi 
tm  fffut  h  jomed,  theti  malte  out  z- docket  for  the  entry ^  , ; 

id  datket   fame,  lake  record  to  Mr.  1Vay^%  office,'  whd 
ill  pafs  tame,  p^y  7s.  6(/.  fcr  the  firR  eight  fheetsj  and 
fJtT  every  f'fbtr  eight,  and  6^.  to  the  fealet".    ^ 
\in  the  idTixes,  the  ifluc  is  entered  thfe  fame  at  bit- ttowto^ciad 
)re.  anci  recnro  is  paffed  at  the  fame  office  (Mr.  fVaf%)^  *'  ^^  ****** 

the  f/^rvt  of  the  circuit  iti  which  the  caijfe  is^lo  bie 
ICO  I  gti  ihe  vefsirt  returned  in  town  with  the  under- 
i^ilF,  pay  him  2/.  6d.  lend  the  diJlHnga^  and  i)eHih!  in* 
I  ite  coyn^iry  annexed  to  the  record,  and  the  writ  atKl 
cmd  are  to   be  entered   together,   and   left  with  the 
dge^s  marihal,  pay  14/.  Bd.     R,I0  W  11  Geo.  2. 
«*  No  writ  sind  lecord  of  nffi  prius  (hall  be  rcteived  Bntrjr  of  r»- 
at  the  afii7.es  in  any  county  irt  England^  uhlcfs  they  •*^*  •^  •*"•* 
(hall  be  delivered  to  be  entered  with  the  marfliat  be-^ 
fort  the  frft  fitiiiig  oftbt  court  after  the  vommifftoh  day 
(cjicepi   in   the  coiinties  of  Tork  and  Norfolk )i   and 
thtrc  the  wrtt5  and  records  (haH  be  delivered  to,  and  ^- 

fniered  wiih  the  marihal,  before  the  firft  fitting  of  tbi 
tatittt  on  the  fetond  day  after  the  commijfipn  day,  other-  \ 

wife  ihey  fliall  not  be  received,  and  the  catifei  fhall 
be  tried  in  the  order  in  which  they  (ha!l  be  fo  entered 
lexcept  they  be  put  oflF  by  the  judge) ;  and  a  lift  of 
ibc  ciiites  fl^all  be  made  by  the  marfhal,  and  fijted  up 
m  fome  public  place  in  the  ni/!  prius  #  courts  and  to  ^^  ^ 

r  mam  the  whole  time  of  the  affizet.  R.  H.  nGfo.  a.    \  -5^39/ 

I  I'^ent're  and  Dijlrtngas. 

lifHEN  fue  our  Venire  and  diftringas  (both  cf  whrch 
k  fealed  only),  get  ihe  diftringas  returned  at  the  (he-  * 

f*s  office,    pay    in  Middlefex    14/.    td.  in  London^   if 
Bimon,  4/,  4^,  if  rpecial>  8/  id.  and  annex  it  to  the  re-         * 
W  with  the  panel. 

mtorge  the  thirds   ^c*  to  the  (hcrrff,    fcfc.  greeting.  r/«/r# /«fi>f 
It  comma  nd  you  that  you  caufe  to  come  betoie  us,  at 
Uftminfter^  on  neltt  after  *     (here  infert 

me  reiurn-day  before  the  trial)  twelve  free  and  lawful 
en  of  the  body  of  your  coonty^  each  of  whom  having 
5/  a  ycnr  at  ihe  leaft,  of  lands,  tenenr»cnts  or  rents,  by 
htini  the  truth  of  the  matter  may  be  the  better  known, 
P  and 


^ 


Utnitt  and  ;^tar(n9ajG(. 

4lid  wtio  are  in  no  yi\(t  akin  either  to  A.  B.  the  pliitii 
or  to  C.  D.  (he  defendant j  to  make  a  ceruin  jury  of  tl 
country  between  the  parties  ak^refaid,  in  a  pka  of  tre 
pafs  ofvthe  cafe  (ch'  as  the  cafe  may  be)  becaQfeasffi 
the  (aid  C  i>.  as  the  faid  A.  fi.  between  whom  tbc(« 
>  tentiOR  tbereupoo  i$»  have  put\benifeive$  upon  tku  jti 
and  have  there  then  the  names  of  the  jurors,  and  tl 
writ.  Witoe(s»  William  ea^I  of  Mansfield^  at  Wefm 
fiit^  (the  firft  day  of  the  term  ;n  which  the  caufe  it 
be  tried))  in  the  21ft  year  of  our  reign. 

S^ormcnt  anJ  "^ 
If  wliere  jadg«  If  it  is  where  one  defendant  lets  judgment  goby^ 
3SJte!r**bik  ^•"*^*  •"^  ^^^  ^^^^  pJeads  to  iffue,  after  ilie  w« 
4bctii/u  »rae  '*  to  make  a  jury  of  the  country »  between  the  pm 
a«  feo  die  oifacr  <c  aforefaid/*  add  thefe»  *'  as  well  to  try  the  \t»i 
defoidaat.        ,,  j^^„  jj^^  j^jj  j^  5^  ^^  q  jy   joined,  of  a  jJfl 

<<  trefpafs  on  the  cafe»  as  to  inquire  what  damagei 
<<  faid  4.  hath  Chflained  by  reafoo  of  the  not  perfam 
•^  the  faid  promifes  and  undertakings*  by  the  ivi 

(#^  .  ^\   <<  made»  %  as  for  his  cofts  and  charges  by  him  fidU 
*4^/  <f  in  this  behalf;  whereof  it  is  confidered  that  ihc 
«<  il    ought  to  recover  his  damagest    becaufe  »  1 
<<  the  faid/?.  as  the  faid  if.  between  whom  the  cofll 
**  tlon  thereupon  is,  have  put  themfelves  upon  that  j 
<'  and  have  there  then  the  namest  &r. 
fffitiHB  arc       If  there  are  two  AtriSst  and  one  is  inlereffd  ifl 
pcrtiiilh^  Ctf.  caufe,  or  related  to  either  of  the  parties,  the  venire  Sn 
Jw^  "^*"  be  awarded  to  the  other  only  j  or  if  both  are  inter* 

then  to  the  coroner  of  the  county.  s 

C«i«*ir  dif^  George  the  third,  i^c.  To  the  (heriff  of,  i^c.  grM 
*r$0£aj, .  ^ff^  command  you  that  you  diftrain  the  feveral 
fons  named  in  the  panel  annexed  to  thb  writ  -,  the 
fumnx>ned  in  our  court  before  us,  between  if.  &{ 
tiff,  and  C.  D.  defendant,  by  all  their  lands  and  du 
in  your  bailiwick,  fo  that  neither  they,  nor  any  feci 
intermeddle  therewith,  until  you  fhall  have  other* 
mand  in  that  behalf  from  us ;  and  that  you  anfv 
for  the  iflues  of  the  fame,  fo  that  you  hiPve  their  k 
before  us  at  IVeftmin/ler^  on  next  after 

(here  infert  the  firft  return-day  after  the  trial)  or  b 
our  right  trufiy  and  well-beloved  William  eartof  A 
Jieldf  our  chief  juftice  aiSgncd  to  hoU  pleas,  io 


*'  Utnitt  tnd  ^©iftcfnjrajj.^ 

a{rrf  htfoTt  U89  if  he  (hall  firft  come  on  (tht 

'    if  trial)  i^  in  L^nHwt  fajt  tf^  ^^^  GuiUball  wf  tbi 

c/   London  aforefaid ;"    if   in  Middlefex%  fajTj  ««  mi 

fJfmiftJier-buUi  in  the  C9unty  •/*  Mtddlefex\**   if  at 

ic  ^.iflixes   fay,   *«  5if/ir#  oar  jufticet  affigmd    t9  bold 

'  ibf  affiiUi  in  jour  countji  tf  tbej  finll  firft  come  on*^ 

ihe  day  ot  trial)  ai  (the  place  where  held)  iH  your 

m^y  according  to  ^he  form  of  the  fiatute  in  that  cafe 

kiety  made  and  provided,  to  make  a  certain  jury  be^ 

K'ecn  the  faid  panies»  of  a  plea  of  trefpafs  on  the  cafe 

i^  the  adion  ib)»  and  to  hear  thereof  their  judgment  of 

ary  defaults)  and  that'yt)u  have  there  the  names  of  the 

rors  and  this  wirit.     Witncls^iV/MW  earl  •  of  ^fflii/- 

ild,  at  tViftminJier^  the  1  ^th  day  of  February  %  in  the 

ad  year  of  our  reign;  .     ' 

Stormbnt  and  Way, 
iCeoirge,  i^c,  to.  tiie  (heriffs  of  ia«^o«,  greeting:  We 
Qfnmand  you^  that  you  diftrain  J^^n  L/ni^^  of  CoUman- 
\rfeip  yofepb  Lancajttr^  of  ^ten-Jtrett^  and  fo  On,  jiH 
conie  to  the  end  of  the  matter's  lift,  then  add, 
erchancs),  the  jury  fummoned  in  our  court  before  us 
in  i  common  one) ;  and  if  there  is  a  view  after  the 
d  (default)  add  this»  <<  And  in  the  mean  time,  ac- 
cording to  the  form  of  the  ftatuie  in  fuch  cafe  made 
and  provided,  we  command  you,  that  you  have  fix  pf 
^^  tKe  firft  twelve  of  ihe  faid  jnrors,  or  as  many  hiore 

*  of  them  as  you  (hail  rhink  fit,  to  take  a  view  of  the 
^iplace^in  queftion,  on  the  day  of  and 
^  ihAt'ibc   faid  jurors  meet  on  the  fame  day,  at  the 

*  hfjufe  of  (as  in  the  rule)  in  your  city,  and 
^  proceed  from  thence  to  view  the  faid  place,  in  the  pre-^ 

*  fence  of  T.  fl.  on  the  part  of  the  plaintiff,  and  (r.  H. 
■  on  the  part  of  the  defendant,  appointed  by  oar  court 
'  'before  as.  to  (hew  the  faid  place  to  fuch  of  the  faid 

hirers  asr  (hall  come  to  view  the  fame;  and  that  you 
■"make  appear  to  uSiat  Weftminfter^  on  the  faid  day,  in 

*  ^'hat  manner  you  (hall  have  executed  this  our  precept^ 
"  and  that  you  have  then  there  this  writ.   Witneft,  Wf. 

I  ^^  yoii  have  witne(res,  and  they  will  not  appear,  make 

lur  t  Jubpana^  which  is  as  follows: 
^iorgi  the  thi.d,  Wr.  To  (the  wltnefs  by  name>  y6U 
•y  pat  four  in  ^a  writ)  greeting  ?  We  command  you, 

*^^  all  excufcs  being  laid  afide,  you,  and  every  qneof 
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y<ni  be,  in  your  pttMptv  pet fons,  before  oaf  rrght  truflj 
and  well  beloved  IVHUam  Earl  of  MansfiMf  oar  chid 
jufttce,  afligned  Jto  hold  pleas  in  our  court  before  us,  i 
ihe  Guildbalt  of  the  citf  of  Lendon^  or,  "  ar  iVtfiminJUr 
•*  halt  tn  the  county  ofMiddUfex ;"  (if  in  Middlef«)  i 
at  the  ai&zes  fay,  <<  before  our  juji ices ^  ajpgned  t9  b$U  th 
**  *Jp%es  in  and  for  the  county  of  on  tbi 

*«  day  of  at  intbo  fiii  county^^  ro  tdB{ 

(*1A^  all  and  «  fingular  what  ymi,  or  either  of  yoii,  know,  t 
34^/  a  Certain  caufe  now  depending,  undetermined  in  our  cow 
before  us,  between  A,  B.  plaintiff,  and  C.  D,  defendul 
of  ^  plea-  of  trefpafs  on  the  cafe  (as  the  a€Uon  h)i  tiii 
that  day  to  be  tried  by  a  jury  of  the  county;  and  dt 
you,  or  any  of  you,  are  by  no  ttieans  te  omit,  qnderd 
penalty,  upon  each  of  you,  of  ioo/-  Witncfs,  IViib 
Earl  of  Mahtfiold^  t^c.        -    .  St^moni  and  tVif 

Teftt  the  Subpoena  the  hft  day  of  t^rm. 
Tr^}pe  iw  Msddlefex  fuhpcena^  to  tefhfy  between  A,  B.  pl»ni!l 

Ari^M.  a„j  c.  D.  defendant,  on  the  part  of  the  plaititiff.  1 
be  figned  by  Mr.  Heberden,  'pay  x/.  8^.  and  ^d.  fei 
fcjrvc  each  witfiefs  with  a  coipy;  pay  is.  rn  town;  if 
the  country,  the  party  muft  hare  fcis  cxpcnces  tender 
him,  and  that  reafonable,  2  Stra.  11 50*;  nor  wiBd 
court  grant  an  attachnient  without  perfonal  ferrice,  i 
1054;  and  wrtneflesare  to  have  reafonable  notice.  Ar.$i 
Formerly  if  t^e  witneft  was  to  produce  a  deed  or  od 
wrhing,  there  nfed  to  be  a  fubpetna  ducet  ttctm  madec 
for  the  fpecia)  purpofe ;  but  now  the  general  mode 
either  to  indorfe  on  the  copy  of  the  fubpa^na^  or  VBSk 
notice  for  that  |Hirpofe,  and  when  you  ferve  it,  delit 
a  copy  of  the  fubpaena.  The  notice  may  be  thw:  I 
If,  Roe.  «•  Take  notice  that  yoo  produce  at  the  trial 
««  this  caofe,  a  certain  deed  of  aflignment,  bearing  i 
<<  the  day  of  1 784,  and  made  bet«< 

*•  Wr.  which  anfwers  the  purpofe  of  a  fabpoenadt 
' ««  tecitmV    But  if  this  mode  fbould  not  be  tboogbi 
feme  right,  then  make  out  a  fubpa^a  dates  tetumt  thi 
Suhpana ducts.  ««  George,  &fr.  as  in  the  former  one,  as  far  as  the  pi 
of  trial,  then  fay.  And  that  you  bring  with  you  and  p 
'  dnce  at  the  time  and  plac6  aforefaid  a  deed  of  affigame 
bearing  date,  {2fr.  and  then  and  there  to  teftify  and  ft 
aU  and  fingular  ihoTe  tbin^  which  yoA  or  either  of ) 

kn 
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know,  Or  f  he  faid  deed  or  indrument  dothimport^  of  and 
codcernin^  a  certain  afi ion  now  in  our  court  before  us* 
depending  «  between^  i^c,  (as  in  the  former  onejf  it  is 
fjgncd  wiih  Mr.  Heberd^n,  and  fealed. 

If  a  witnefs  fhould  be  detained  in  prifgn^  the  followii^g  ..... 
tfipeas  corf  us  ipay  be  had,  to  bring  him  into  court  as  an^oa. 
evidence,  on  leaving  which,  the  go^Ur  muft  bring  hini 
up:  Ingrofsitona  5/.  (lamp  parchrpent, 

Georgf  the  third,  ^c.    To  the  MarftiaVof  our  prifon  ffahssarpus 
cf  the  Marjbalfea,  greeting :  (or  \o  the  perfon  in  whofe  J^  tejajic^*- 
CAjftody  he  is)  Wje  command  you,  that  the  bpdy  of  John   "*'* 
^ «//,  ill  pur  prifpn,  under  your  cuftody  as  it  is  faid«  de* 
tained  under  fafe  and  fecure  condu^^  by  whatfoever  name 
the  faid  J^bn  JVtt^H  may  be  called  in   the  fame,  you  haye 
before  our  right  trufty  and  w^ll  beloved  William  Earl  of. 
Mansfield^  our  chief  juAice,  aiBgned  to  hold  pleas  in  our 
c^urr   before  us   at  WeRminfler-balU  in   the  county  of.  ' 
WddUfefCt  "  or  at  Guildball  in  tbecity  of  London  \  (if  at 
the  afli^e$)  ^f  before  our  juftices'affigned  to  bold  the  fljji2.es 
•*  in  and  for  the  county  of  Ox  for d^  on  Monday  t  be 
«  day  of  next 9  at  Oxford  in  tbe  faid  county y^ 

by  nine  of  the  clock  in  the  forenoon  of  the  fame  day, 

"there  to  tedify  the  truth,  according  to  his  knowledge,  in 
a  certain  cat^fe  now  depending  in  our  court  before  us,  and 
then  and  there  to  be  tried  between  vf.  Z^.  plaintiflF,  and 

'C.  A  def^^dant,  in  a  plea  of  trefpafs  and  afTauIt  (as  the 
aSion  is ;)  and  immediately  after  the  faid  Jobn  IValt 
ftall  ihen  jiikI  there  have  given  bis  teftimony  before  the 
faid  chief  juflice  (if  in  town  ;)  if  in  the  coiintry,  <*  before 
u  our  faid  juftices^^  to  re|um  him,  the  (aid  Jobn  Walh 
to  our  faid  prifo^,  under  fafe  and  fecure  oondu^,  and 
^ave  you  there  then  this  writ.     Witnefs  William  EarKof 

'Mansfield,  ^tWeftminftfr,  l^c.  Sfarmoni  »nd  Way. 

^  A  precipe,  as  before,  is  madei  fign  it  with  ,Mr. 
Ihherdenf  1/.   8</. ;    feal   'jd.   but   you  muft  firft  get  a 

'  judge's  fiat  thereon,  upon  an  affidavit  made  by  the  partly 
who  applies,  «  that  he  is  a  material  witnefs  on  his  part, 
**  and  cannot  proceed  to  the  ir^al  without  his  teftimony."^ 
A  Burr.  1440,  Then  fign  ^  and  feal  the  fan)e>  and 
\<*^  it  cither  with  (he  Marfbal  or  goaler,  in  whofe 
^  cuftody  the  witnefs  is,  for  his  return.  . 
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JE^c^imimng  Witnejfes    on    Interrogaiorie: 
before  n  Judge.  ^ 

'    IF  after  Iffue  delivered*  and   notice  of  trial  giveny  v 
vitnefs  that  is  material  op  either  fide  is  going  abrosid,  cr 
beyond   fea*  fo  that  he  cannot  be  had  at  the  trial,  the 
>  party  who  wiflies  for  him,  may  apply  to  the  court  tor  a 

rule,  that  he  may  be  examired  as  a  wiineisy  before  one 
,    of  the  juftices  of  this  court,  but  he  cannot  i>e  oeamincd 
without  confem  ;  it  is  a  rule. to  fhew  caute,  and  the  mo- 
tion it  made  upon  affidavit  '*  0/  his  behg  maierial  en  the 
•^  part  be  is   to  be  examined j  ^tbtjut  tvbofe  teflim^ny  pu 
•*  cannot  proeeed  t$  the  trials  and  tbat  bits  going  to  Scot* 
«*  land,  Ireland,  or  out  0/  the  kingdom ^  9n  fucb  a  day^ 
oounfel's  fee  is   to/.  6J    for  the  rule  to  Ihew  caufe,  and 
one  guinea  to  make  it  abfolute ;  rule   y,   ferv^  it  on  the 
at'torney  on  the  other  fide  j  make  affidavit  of  the  ferficc, 
•  '     and  if  conftnted  to,  the  rule  will  be  made  ab/blute.  Notice 
ipuil  be  given,  and  a  copy  of  the  interrogatories  delivered 
to  the  oppofite  attorney  of  the  time  he  is  to  be  examinedi 
fo  that  the  other  party  may  be  at  liber ly  to  file  iiueiroga^ 
tories,  and  crofs-examine  him  on  his  part. 
JV*f*^i^"*        If  it  is  in  vacation,  application  muft  be  made  inafoft- 
^w$»^,  mary  way  ;  get  a  fummons  tiom  a  judge,  to  fnew  ciuw 

why  A,  B.  a  material  witnefs,  inay  not  be  ex«.iin€d,  oft 
the  part  of  the  plaintiff,  on  interrogatories,  and  upon  pro- 
*     ducing  tlie  like  affidavit  as  before^  and  confcnted  to,  the 
order  will  be  granted.    - 

If  a  party  refufc  to  confcnt  to  the  examination  of  I 
V^itnefs  to  anefTential  faift  by  commiflion,  when  hispre- 
fence  cannot  be  copripelled,  or  to  admit  the  faft,  tb« 
court  will  affift   the  other   party  by  putting  oflf  the  trial 

(Doug,  Rep,  j^o^.  y 
*%AC)       *  '^^^  witnefs  is  to  be  taken  to  the  judge^s clerk,  who 
Where  X  lake  examines  him,  and  the  inter  rogatories  arc  to  be  left  there, 
fvitnaft.  a^nd  he  is  to  be  fwornupon  them,  after  he  ts  examined  on 

Jbolh  fides,  the  judged  clerk  will  deliver  out  copies  of  the 
depcfitions.  The  interrogatories  arc  to  be  figned  hj 
^counfel,  lor  which  you  pay  him  one  guinea  }  ingrofs  thtto 
on  A  double  124*  ftampt  parchmenu 

»«  fnter^ 


ginterroffatoricjBt. 

**  Uitrrcgahries  t§  be  admtnifired  /#  John  Dcnn,  tf  The/«r»  of /«- 
witneji  tQ  be  produced  J  [worn  and  txamifiedi  on  the  part  ^''^*^*^^*^'* 
and  h^ht://  •/  A.  B.  plaintiffs  ^g<^i^Jt  C.  D.  dtfendaut^ 
hfj^re  Fiancit  Birller»  efyuir*i  onf  of  the  juftices  oj  the  ^    » 

c&urt  of  our  lord  ihe  king,  before  the  king  bimfelfy  pur*  '   '*"' 

juunt  to  a  rule  oj  the  faid  court,  made  on  Wednefday 
next  after  fifteen  days  oJ  Satnt  Martin,  in  the  2^th  year 
oj  the  rcign  of  bis  majefty  king  Qcorge  /A^  third,  or  if 
it  is  an  order  fay,  (purjuant  to  an  an  order  of  the  faid 
judice  «y  oarfaU  lord  the  king,  made  the  ^ 

d^yof  -  17S4),  .     r       .    . 

Do  )ou  know  ihc  parties,  plaintiff  and  defendant,  fn«!^"w. 

e  title  of    thefe  interrogatories  named,  or  either^  and 

hich  of  them,  and  how  long  have  you  known  them^  ^ 

ihcr,  and  A^hich  of  them  ?  declare  the  truth,  and  your  "• 

now  ledge  herein. 

Look  upDii  the  deed  or  writing  now  produced  and  {hewn  seooodif^ 

f  you»  at    i\\\^  the  tim^  of  your  examination,  marked 

\\h  iJie   k-fter  /I.  and  purporting  to  be,  Crfr.  was  fuch 

ted  or  wniing  fealedand  delivered  in  your  prefence,  and 

f  u))onT  I  Were  you  9  fubfcribing  witnefs  to  the  fealing 

[id  delivering  thereof^  And  is  your  name  indgrfed  and 

et  as  a  witnefs  theretO'of  your  own  hand-writing?  And 

0  you  know  the  hand-wriiing  of  the  other  witnefs,  or 

'itntiles,  ihereio  ?  And  is  or  are  the  name  or  names  of 

ich  witnefs  or  wifnefles  of  the  proper  hand-writing  of 

iich  u  itnef*  ^r  witnefles  ?  and  did  you  fee  them  fet  any, 

iwi  which  of  their  names  as  rubfpribing  witnefs  or  wit-^ 

^es  thereunto?  Set  forth  the  particulars  at  large,  ac* 

ording  10  ihc  #  heft  of  your  knowledge,  ronembrance,   ^*2  a6^ 

nd  bdief,  and  the  truth  declare.  ^      ^    J 

Laflly,  Do  you  know  of  any  other  matter  or  thing,  Ltd  latcrrt^s*. 
If  hwe  you  hfard,  or  can  you  fay  any  thing  touching  the  ^•O* 
yvkwtt  m  queftion  in  this  caufe,  that  may  tend  to  the 
>cnefii  arxi  adv.iniagc  of  the  complainant  in  thiscaufci 
►ciiiics  whii  you  have  been  interrogated  unto  ?  Declare 
i^«  fame  fully  and  at  large,  as  if,  you  had  been  paiticu- 
^J'ly  ifitc-rrog^^ted  thereto.  J,  D.     ^ 

I'tUrrogatmitf  to   be  adminiftred   io  Richard  Fenn,  sl  ^ntttimgMtm\tz 
^iincfs  to  be  produced;  fworn,  and  examined  on  the  part  ^'^«f"»^**» 
^\  bthaif  of  C.  Z>.  ihc  defendant,  ^t  the  fuit  ot  A.  S. 
Wofe,  !Sc,  ' 
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ginttrtoflatorte^. 

MUitrnv*  ta«       Gi$rge  the  third,  lie.    To  our  jufttces  of  our  cewti 

^wtypaUime,  p^j^^j^^  ^  CA^/rr,  greeting :  The   tenor  ol  a  cwus 

record  before  ps  tt,  iVeJtminJtcrf  between  A  .fi.  ptaiotil 

Ko  v*«;r#  or    and  C  D.  defendant,  in  a  plea  of  treipals  on  the  cafe,  » 

cefftryf bluyo^u  ^^^^  f^^ inclofed  herein,  commanding  that  yoa  (havis 

pds  the  record  infpeaed  the  fame)   by  our  ^vrtt  of  our  faid  county,  t 

'"  ^^*  ^i?**     command  the  (heriff  of  the  fame  county  ihat  he  cjus; 

it'the  wiimn  twelve  free  and  lawful  men  of  the  body  of  the  count)  \ 

f>(ilj.  come  before  you  at  your  next  fcflion,  after  this  writ  fei 

be  delivered  to  you,  each  of  whom  having  io(.  a  ycir 

leafl  of  landsy  tenemertts,  or  rents,  by  whom  the;  xvi\h 

the  matter  may  be  the  better  known  and  inquired  iat^ 

and  who  are  in  no  wife  related  either  to  the  faid  A.  or 

the  aforefaid  €.  to  recognize  and   make  a  jury  of  t1 

county  between  the   faid  fiarties,  in   the   plea  aloittii 

becaufe.as  well  the  faid  A  a^  the  faid  C  between  wi^e 

t)ie  con  trover  fy  is,  have  put  themfelves  upon  ibatjtjr 

and  alfo  that  you  make  fuch  further  procefs  agaiiil ^ 

faid  jurors,  fo  to  be  impanneUed  between  the  faidptfti 

as  are  in  ihis  behalf  ufed  and  commonly  made,  accord 

to  the  law  and  cuftom  of  the  faid  county,  until  the  ifi 

aforefaid  between  the  faid  parries  (hall  he  fully  tried;  a 

"when  the  -verification  and  iniie  aforefaid  fbali  be  tiw 

f^o  4.7^    made  and  tried  before  you,  then  do  #  youfend  the  r«« 

\  ^T//    ^f  the  faid  plaint,  together  with  every   thing  thatfl 

then  and  there  be  done  before  vou  hherein,  and  alfoti 

writ  before  us  at  Weftminftrr  at  a  certain  day  which  y 

Ihall  appoint  to  the  faid  parties,  to  be  there  to  heai  jw^ 

ment  thereupon,     Witnefs  WilVtcm^  earl  of  Mant^ 

'  tfr.  Stormmt  and  % 

WHEN  the  caufe  is  tried  'at  the  fittings  in  !,«»*« 
MiddUft:)Cf  the  affociaie  delivers  tlie  party  for  whom 
verdift  has  b^en  given  the  record,  and  he  afierwanli 
dorfes  the  pojtca  from  the  afibciate's  minute  on  the  pai 

The  court  fees  are  about  2/.  i8i.«  6d,  for  the  plainii 
verdi6t,  on  a  nonfuii  about  2/.  1/.  defence  \L  )8/.  H 
caufe  is  tried  at  the  afflzes,  the  affoqiate  keeps  therfc* 
liil  the  next  term  ;  and  he  indorfcs  ih^  pcfUa  ;  his  f<' 
received  fpi  this  at  the  xx\%\* 


C*48) 


Upon  ihe  return  day  of  \hi  dijlringasf  give  a  rule  for  R«1efcrjidf. 
igmem  on  the  poflea,  which  enicr  at  the  clerk  of  the  ***^ 
It^  and  15  given  on  a  flip  of  paper  thus :  if.  B,  againji 
D.  **  JiuU  fn-'  judgment  on  poftea^^^  f2iy  is.  loJ,  this 
II  (our  day  rule  in  full  term  (aini  Sunday  or  any  boUday 
which  the  court  docs  not  fit,  are  not  to  be  accounted,) 
hh  the  rule  be  entered  on  the  laft  day  of  terniy  or 
thin  four  days  after  (in  that  cafe  the  plaintiff  mud  wait 
^  days  ajtcr^  and  Sunday  is  not  reckoned  one  of  the 
ysj  during  which  four  days  the  pa^ty  agatnft  whom  the 
Rdia  pafled)  may  move  the  court  in  arrejt  ofjudgmenU  * 

lor  a  new  trial ;  if  neither  of  thefe  be  done,  Aamp  the  i 

(tea  with  a  double  zs.  6d,  get  the  pof tea  marked ////i^^- 
fur,  with  Mr.  fValter,  clerk  of  the  common  bails,  pay 
n  6d,  R.  Trin.  2  Jac.  i.  Reg.  Q,.  then  take  fame  to 
t  mailer,  and  he  will  tax  the  co(U  de  increment^^  and 
\n  final  judgment.  •• 

#  The  rule  ought  not  to  be  entered  before  the  day  in 
nk,  and  is  not  neceiTary  if  the  plaintjff  be  non-fuited  ; 
r  in  that  cafe  judgment  may  be  entered  immediately 
tcr  the  day  in  hank.    N.  on  R.  E.  ^  Geo.  2.  Reg.  3. 
A  rule  for  judgment^  where  thecaufe  is  tried  within  ^^gi^  nk  r<»T 
rro,  may  be  given  at  any  time  within  four  days  after  jwifmcat  nuj 
eend  of  the  term ;  but  fuch  rule  cannot  be  given  be-  ^  •••*•• 
re  the  day  in  bank.         , 

If  the  adion  be  by  original,  the  rule  may  be  given  on 
t  return  day  of  the  diflrin^as,  if  it  does  not  happen  pa 
Sunday,  aad  it  expires  in  four  days  after. 

Taxing  Cofts. 

IF  you  have  extra  cofts,  an  affidavit  of  expences  i« 
►ceflary  to  be  made  before  you  tax  them ;  in  country 
^fes,  affidavits  are  ffcneinliy  made,  and  if  fworn  there, 
w  muft  file  it  with  the  clerk  of  the  rules  firft,  who  r 

ttkes  a  copy  fir  the  mafter,  pay  him  8J.  per  (heet  befidei 

It  is  tifual,  amongft  fair  praQifers,  to  give  the  oppo- 
tcfide  notice  of  taxing  cofts,  without  a  rule,  but  if^*'^'*"^' 
o»»  he  may  apply  to  the  clerk  of  the  rules  for  one  10  be 
refenty  pay  4/.  fcrvc  copy  on  the  attorney  of  the  other 
Bc>  and  be  cannot  tax  them  withput  iloiicCt 

In    ' 
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In  the  King* J  Bencb. 

Jl.  B.  plaintiflp,  und  C.  D.  defendant. 

Mtfidvit  torn.       jf  g  of,  &c.  the  plaintiff  io  this  caufc,  .and  t,  B.ti 

«Miecbccoft^  &f<.  attorney  for  the  aborc  named  plaintiff,  fe\craily  mit 

oaih>  and  fay,  and  fird   this  deponent  £.  B.  tor  himfd 

faithy  That  notice  of  trial  was^iven  in  thh  caufetorii) 

laft  aflizes  to  be  holden  at  Ox/cni,  that  he  did  caufclhit 

fubptxnas  to  be  iflued  out  on  the  part  of  the  faid  pUiotif 

and  that  A:  L.  of,  i^c.  C  UoU  ^c.  E.  T.  of,  fcfc  GJ 

of,  tff,  y.  K  oT,'  Esfr.  (heie  infert  the  names  of  the  wii 

^.  \     '^^ff*^®*  *"^  iJ^cir  places  of  ahuSe,  with  their  additioa  ( 

C  ^49^    tr2Lde9  isfc.)  wcie   all  of   them  •  fcverally  fubpcpnaM  o 

the  part  oi  the  plaintiffs  and  that  the  place  of  rcfidena< 

theiaid/f.£.  C.X.  and  G,  f{.  is  diflant  from  this  dept 

ncnt  twelve  miles;  And  this  deponent  further  faith,  Th 

all  the  faid  witneCTcs  w«re  material  and  necefTary  fortl 

faid  plaintiff;  and  that  the  faid  if.  JL.  i^c.  ti^ere  all  |n 

^  .        ^      witli  their   fubpcena's  i/.  each,  and  that  the  faid  jti 

'  '^        fcftf . (here  again  name  the  witncfTes)  were  neccffarily  abie 

from  their  places  of  abode  in  going  to  and  reti&rningiroi 

the  faid   aflizes  thr^e  days ;  and  this  deponent  was  ill 

neceffaf  ily  abfent  from  his  place  of  abode  three  days,  n 

that  the  ufual  place  of  abode  of  the  faid  if.  L.    is  diibc 

from  Oxford  thirty-feven  miles ;  that  the  i/fual  plate « 

abode  of  the  faid  C  jL,  is  diftant  from  Oxford  afore& 

ten  miles  (go  on  here  and  flicw  the  diftancc  of  cvet y  *« 

ncfs  from   the  aflize  town ;)  And  this  deponent  furthc 

faiths  Thai  the  faid  J.  L,  was  very  ofd  and  infirmi  n 

that  he  was  oblige^rto  hire  a  poft-chaife  for  her,  from  fa 

place  of  abode  to  the  faid  ailizes,  and  back  again  ((he  ^ 

faid  A,  L.  not  being  able  to  tfavet  ifTUny  other  way.)  a» 

that  he  d\d  pay  for  the  fame  the  fumof  5/.  lO/.  andtha 

'  he  did  alfo  pay  to  her  for  her  lofs  of  ttme,  trouble*  and  O 

pence;  the  funi   of  4/.  4/  ;  And    this  deponent  forth* 

faith,  Thar  he  did  pay  to  the  faid  C.  L.  £.  T.  C  L. » 

for  their  lofs  of  time,  trouble,  and  expepce,  the  fume 

3/.  10/.     And  this  deponent  further  faith/*Thjit  his  brit 

confided  of  five  ftieeis  of  paper,  and  that  he  did  pay? 

Mr.  Bearcrejl  wiih'his  brief  and  clerk,  4/.  6/.  6d  andr 

Mr.  Bald'vuin  and  his  clerks/.  4/.  6^/.^and  the  foHowin 

court  fet5;.fo  the  marfhal  for  entering  the  cau^e  it 

K)  iht  jwy,  tipUaff,  and  bailiff,  14/.  to  the  maifhal*n 

c*}< 
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tr  I  p.  and  to  the  aflbciate  i/.  15/.  6J. ;  and  thisde- 
KDt  ^.  ^.  for  himfclf  faith,  ITiat  he  did  pay  for  the 
)rnceof  hitnliqlt  and  wttncfles  pending  the  (aid  truiU 
r  fum  of  5/.  ii>/.  6d,     Sworn,  Wr.  . 

•  It  is  impoffible  to  form  a  general  precedent  for  an     \2KOj 
aJavii  of  incfealed  cofls,  as  every  caufc  varies  (o  much 
n^f encc  and  circiimllances,  therefore  you  have  nothing 
iteto  do  than  ftate  the  fads,  btit  it  muft  be  wtfb  cer- 
ii(^»*as  the  mafter  cannot  afcertain  the  expences  of  the 
^t$  without ;  and  with  that  you  are  to  fliew,  «  that 
Wery  thing  is  neceff'ary  and  matertal  as  far  as  your. 
Mffgie/f  to  be  produced  on  the  part  of  your  client ;  and 
vephce  of  ahodf  of  your  wiTneffes  muft  alfa  he  fltewn^ 
with  thetr  diftance  from  the  place  where  the  affiles  are 
i*/i//'  oiherwife  they  cannot  be  allowed  for. 
Itn^e  is  a  fpecial  verdv3or  cafe  made,  the  plaintiff's  Spccha  vtidid^ 
?ney,  with  the  defendant's,  muft  get  the  lame  drawn, 

I  (titled  by  counfel  who  fign  the  draft*  which  is  lef(  ,    . . 

b  the  clerk  of,  the  nift  prius  to  be  copied  for  each  »I^i: 

tyt  then  the  w^oie  proceedings  arc  entered  in  form  ••    -^ 

the  roll,  docketed  and  filed  of  record,  which  roll  is  *^  J 

Htcd  by  the  clci  k  of  the  papers,  on  producing  a  coun^  >  %.     J 

i  hand  to  a  eopfilium  paper,  *<  read,^^  carry  confiliumirrht  C9m/Sum  *' 

h  to  thfe  derk  of  the  rules  who  draws  up  the  rule  foe  « '"^^^  *°' »»  *  ^ 

infel  to  be  heard,  pay  5/.  then  4akc  .faro«  again  to  the  *„ .s  on  ^'  -•  ^  w 

ft  of  the  papan,  who  enten  the  caufe  upcn.  producing  mivrfr.  ^;,   "« 

jvl^  pay  I A  ferve  laipe  on  the  attorney  (or  the  -^^^ 

fedant.  "* 

fepiei  of  the  whole  record,  and  fpecial  vcrdift  or  cafe  "    \ 

io  be  made  for  the  judges,  the  fameas  on  demurrerst  "| 

flcfi  with  them  two  days  before  argument.    Alfo  cA)un-»  * - 

xmfi  have  their  briefis,  with  a  copy  of  thefpecial  verdid.  <  J 

»    •  •  !*    *^^ 

Of  arrejiing  the  Judgment.  ^^ 

Fthe  party  would  arreft  the  judgment  after  verdia  Anrft  rf  j^^.  ^^^u» 

■quifition  of  damages,  the  roll  muft  be  brought  into  "•"!•  ^  'J!^ 

1  upon  the  motion,  and  maiked  by  the  clerk  of  the  *^    ) 

•tF»  pay  the  clerk  of  the  tieafury  lit.  6rf.^    It  ought  tq 
*ade  within  four  ^  days  hei^t  after  the  rule  for  judg-^-   /*^  ^  J\ 
W  gitcn,  but  now  at  any  lime  before  judgment  figned.    \  ^  5  */ 
if{/.  Rep.  716,  Str.  S45.    It  is  a  rule  to  (hew  caufe, 

there- 


^rreStng  SfuDgmeitt  anH  neto  Cnal 

therefore  needs  no  notice  to  be  •given,  nor  yet  in  afii 
to  ground.  \i,  as  it  arifes  out  of  the  record ;  ani  4 
jddgnnent  upon  demurrer,  there  can  be  no  fuch  m 
.  made^  as  the  court  will  not  fuffer  any  one  to  tell  d 
that  the  jtidgtnent  they  gave,  on  mature  detiberatiQi 
wrong.  Stra.  425.  and  the  court  wilt,  after  verdid,  01 
rule  an  objedion  which  they  would  haveliftcaedtt 
demurrer.     Ibid. 

The  plaintiiF,  on  an  ifltie  tendered  bf  the  defied 
joined  the  rffue  thus;  «*  and  the  aforffaid  dejeniaiti 
♦<  thi  Ukgy^^  inftcad  of  faying,  <«  and  tbt  aJartJaUfi 
<*  tiff  dctb  the  Uke^*^  and  this  being  objeded  inatd 
judgment,  the^obje^ion  was  over-ruled,  and  theji 
mcnt  eftablilhed.    4  Burr.  1 703. 

It  may  be  made  after  motion  for  a  new  trial  dlfchsi 
Doug,  Rep.  7r6.  and  if  arretted,  eadi  party  pays  Im 
cofts,  Crwp.  Rep.  407. 

New  Trial. 

IF  the  party  againft  whom  the  verdift  is  obp 

wifhes  for  a  new  trial,  the  fame  mull  be  moved  fi»ri 

in  the  foiir  days  inclniive,  unlels  fome  material  die 

.   ftance  which  muft  be  Hieimn  on  ^affidavit  of  the  ^ 

'^flnd  the  motit^n  is 'generally  made  co  an  affidtivit  (int( 

arife  from  a.  verdi^  given;. contrary  to  .evidence,  ii 

.  dtre£lton  of  the  judge  at  ftfji  priuSf  or    where  the; 

have  given  exocffive. damages)  of  (bmenew  roaxtql 

difcovered  fince  the  trial- 

But  they  will  not  grant  a  new  trial  in  penal  aQl 

3  IVilf^  5$  sorin  an  adioiv  for  a  malicious  proftd 

if  for  defendant.,    Cewp.  R^p.  27* 

A  liew  trial  may  be  gi:antied  a  fecond  tiose,  'i 

^  \    t-cafons  for  granting  arc  fufBcicnt.     4 /Jurr.  aioJL 

V  -^  S^y        #  A  new   ifjal  njay  alfip  be  j^ranted  in  cjedmenti 

after  a  trial  at  bar.     ^Burr,  2224.  Str.  1105. 
R^fufiedln^B         In  an  adion  for  a  libel,  it  was  refoied,  iboa^l 
Lwir*  ^  *      againft  the  evidence  for  the  defendant,  becaufe  it  m 
matter  of  contrafi,  no  fpecial  damages  laid  or  provel) 
only  a  vindiftivt  aftion ;  and  courts  of  joftice  willnir 
the  paffions  of  mankind.  Burton  v.  Tbcmpfon.  2  Bvn^ 
A  new  trial  may  be  granted  after  a  nonfuiti  if  iii 
perlydireQed   by  the  judge,  ^W^H^  146-338*  K^ 
198$.  or  upon  proper  and  iugi^ient  grounds. 


libel 


k  new  trial  will  Teldom  he  granted  in  cafes  of  perCbnal 
t$  fuf  exccfTive  damage).  Cow.  Rep,  1^30.  It  ought  not 
be  grante^i  merely  for  the  fake  of  turning  the  party 
iiKi ;  but  where  fubftantial  juftice  cannot  other  wife  be 
himcd,     Jbid.  601. 

It  is  often  on  good  ground  granted. without  cofts»  and 
^  plaintiff  cannot  have  them,  uniefs  fpecially  direSed  in  ^ 
truk,     Doug.  421.  although  the  (ccond  vierdid  is  the 
DC  as  ihe  fiiit.     Ibid.  '  ' 

But  if  ihe  rule  is  difcharged  for  a  new  trial,  and  nothing 
d  about  coib,  ihcmaftcr  will  allow  them. 
h  writ  of  enquiry  may  be  fet  afide  for  exceilive  da- 
^es.    Jtid 

It  is  a  rule  to  (hew  caufey  therefore  unneceflfary  to  give  How  to  mov* 
<ice  to  the  oppofite  party;  draw  up  rule  and  ferve  it,  for » new trUr. 
d  the  ^zy  before  it  comes  oh  to  be  heard,  fpeak  to  the 
iij  jupke^s  chrkt  or  judge* s  clerks  who  tried  the  cau/e, 
bring  his  book  to  trejlmin/ler  (or  if  it  be  a  judge  of 
loihcr  court,)  fpeak  to  the  clerk  for  the  judge*s  report 
(bon  as  moved  tor,  who  will  deliver  it  to  the  pui/ne 
dge  of  the  court  where  the  caufc  was  tried.  If  the 
dge  on  the  report  declares  himfelf  fatisfied  with  the 
irdid,  it  will  be  difficult  to. obtain  a  new  trial;  oti  the 
her  hand  it  may  be  granted. 

If  the  verdid  ihould  be  fet  afide,  draw  bp  rtile  and  ferve  if  verdia  r«c 
(  and  if  it  be  on  payment  of  cods,  they  muft  be  fofth-  •fi<*^  *^o^  ^ 
ith  paid^  the  rule  being  conditional ;  %  the  niji  priu/ ^^'       ^ 
c^d  ii  not  to  be  engroffed  anew,  but  ihejurata  muft  be    \  ^53/ 
itred  as  to  rhe  return^  and  the  record  muft  be  paflfed 
;f  in  4  but  no  new  entries  are  made  or  paid  for,  nor  it 
ere  a  new  ftamp  requifite,  but  a  new  diflrihgas  muft  be 
td  out.  •    ' 

^  Of  dockdting  and  carrying  in  the  Rolls. 
'  -  » 

THE  roil,  or  entry  of  the  iffue^  or  pleadings  between  *^^  mumtr  <*i 
e  parties,  is  to  be  entered  in  a  full  fair  hand,  with  a  nMking  ih« 
rge  margin  of  an  inch  at  Icafl,  and  a  convenient  diftance  ^*»^i*** 
the   lop,  for  the  binding  up  ot  the  fame:  and  i^t  the 
»ttom,  tha t  the  writing  be  not  rubbed  out,  R.  Hit.  1 65 7  ; 
id  ^  hen  you  have  occafion  to  write  on  the  back  fide  of 
e  roll,  you  muft  begin  over  againft  the  iirft  line  of  the  firft 
arrant  of  attorney,  leaving  a  margin  as  on  the  other  fide. 

By 


K«let  to  be  By  rule  Af/Vff.  5  Ann.  every  attorney  (hall  bring  (« 
^•^^^  '*•  his  rolls  into  the  office  fairly  ingroffed,  by  the  h; 
limited  by  the  former  rules;  the  rolls  of  fni 
Mtcbaelmasj  and  Hilary  ttrmSf  before  the  efToign  li. 
every  fubfequent  term,  and  the  rolls  of  Eafier  tc 
before  the  firft  day  of  Trinity  term.- 
*  ,  The  cuftos  brevium  now  indulges  the  attomies  by 
tending  at  the  King's  Bench  office  the  day  but  onebe 
every  term,  except  Trmi/y,  when  he  attends  the 
preceding  that  term,  to  receive  and  file  their  rolls. 

The  fpace  or  room  here  fpoke  of  for  the  entry  n 
left  for  the  prcfs,  is  made  by  thederk  appointed  toikl 
out  the  rolls,  now  Mr.  Adams  of  Lincolns-hn,  fiath 
who  puts  a  flamp  in  the  middle  of  the  roll,  near  wl 
the  file  goes  through,  two  inches  below  which,  yoB« 
in  a  large  hand  thus  :  <<  Hitherto  of  the  term  •/  thtl 
**  Trinity,  24  Geo.  i.  Wiinefs  iVilliam^Earl  of  fl 
«*  fields''*  then  enter   your  warrants  of  attorney  for 

(*      •    \    plaintiff  zx\^  defendant t  \h\x$  I 
.54/         #  MiJdleftx,  John  Doe  puts  in  bis  place  James  Stt 
^wr"nr*        *''  attorney^  againft  Richard  Roe  in  a  plea  oj  irefful 

the  cafe. 
Pcfeaatae.  Middlefex  (Js)  The  faid  Richard  Roe  puts  in  bhf 

Tames  Ward,  bis  attorney ,  at  the  fuit  of  tbe  fad  J 
t)oe,  in  tbe  plea  aforefaid, 
Kfttnre  of  tbe       The  nature  of  the  adion  mwft  be  CTpreffed  in  the  • 
*^*«Sr^**      rant  of  attorney,  according  as  the  cafe  (hall  be,  as  ifc 
"  '•  in  a  plea  of  trefpafs  and  affault\  (n  a   pieaoftrefp 

*'  affaulti  and  faff e  imprijonment  \  in  a  plea  tftrefpej 
<*  tbe  cafe;  in  a  plea  of  trefpafr  and  ejeffm^t  \  in  a  fit 
•*  d*bt  \  in  a  plea  of  trefpafs ;  in  a  plea  oj  detinue,** 
Then  enter  the  whole  iflue  thereon,  beginning  * 
the  memorandum,  declaration,  plea,  (s^c* 

If  there  be  an  ijfue  joined  between  the  parties,  the 
muft  be  filed  of  that  terrh  in  which  the  iffue  is  joinei 
If  an  interlocutory  judgment  k  figned,the  ttrm 
which  that  is  figned,  muft  be  inferted  on  the  roIL 

If  on  a  confeflion,  or  by  warrant  olf  attorney,  the  i 
term  as  you  fign  it  muft  be  inferted,  as  thus:  Hitberi 
Trinity  term^  in  tbe  2\tb  year  of  tbe  reign  of  king  Gtk 
tbe  Third,,  Witmfs  William  Earl  of  Mansfield.  T 
lanter  the  'Oiarrant  of  attorney  for  the  plaintiff',  and  dt} 
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iantf  with  a  memorandum^  as  under  title  ijfue ;  but  tf  the 
4aimiff  be  nonfroffedf  either  for  want  ot  ^ecfaring,  r^ 
^fyiigi  or  entering  his  i/Tk^?  on  rec^rd^  then  cnier  the 
Ujittdanfs  wrrant  of  attorniy  only  on  the  rolU  he  being 
then  out  of  court. 

If  the  foil  be  not  carried  in  and  filed;  as  of'  the  ferm 
Jflff  U  joined,  then  you  will  have  to-  pay  a  po/l  terminumf 
^hich  Is  4/.  8</.  and  I/,  more  for 'the  docket ;  alfo  the 
derk  wilt  charge  you  a  pojl  diem,  one  day  before  the  term 
)fgtn59  if  your  roll  is  not  filed  in  tin^e. 

Go  to  th«  clerk  of  the  judgments)  King^^s  Bench  office  Oockectinf 
tf  it  is  in  the  feme  term  your  iJfue  is  entered,  or  judgment  '^^ 

y'  ncd,)  with  whom  the  number  rolls  m  are  leFi,  anil  get  C^ 2  ^  C) 
him  as  many  numbers  as  you  want,  fubfcribc  ycUir  .  •^•' 

lame  no  the  docket,  then  make  out  the  docket  paper ;  but 
f  your  doiket  is  of  a  preceding  term»  then   you  get  a 

lombcr  roU  at    the  niji  prius  office,  Wefiminjter^  or  at  '    ' 

Wr  Wof$  office  ftrdf  for  which   you  pay  4/.  H^/.  carry  -^ 

lie  roll  to  the  clerk  of  the  judgnrients,  and  he  will  enter  1 

L    Make  out  your  docket  paper  thus* 

The  entry  of  C.  /f.  gentleman^  one,  f^c»  of  the  term  I>«f kec  pipcrt.  ..     j 

if  the  holy  Trinity,  24  Geo.  3.  r  784,  ^ 

Roll.  r*  * 

Undon.        Iffue  joined  in  care  between  %  D.  7  _\  '  *^ 

plaihtifF,  and  Richard  Fenn^  dcfen-lr    500  ^^  •  ;* 

danr«  on  a  plea  of  nonjijfumpfit,  /j  ••^  *J 

Uiddlefex.    The  tike  iflue   in  aflfault,    between*} 

if.  jB.' plaintiff,  and  C.  Z>.  defen-/  j 

dant,  bn  a  plea  of  notguiity?  and  j    ^^^ 

fon  a  (fault  demefne,  .J 

Uiddlefex.    The  like    iffue    in  debt,    between  1 

J,  B.  plaintiff, 'and  CD.  defcn- >  50:^  ^ 

dant,  on  a  plea  of  non  ejt  faHum.  3  ^-    . , 

\urry  Judgment  by  default   in  cafe,    be-1  '^J^ 

I  ween  A,  B.  plaintiff,  and  C.  D.  f  563  •**-^ 

defendant.  3  I^^j 

iurrj.  Judgment    by    confeflion,    between  1  ^ 

A,  B.  plaintiff,  and  C  D.  defen-  >   504 

dant,  for  64/.  debt,  and  63/.  cofls.3 
^iidlefex.    Judgment  by  nil  dicit  between  A.  3, 1 

plaintiff,  and  CD.  defendant,  for >   505 

6oot  dcbtj  and  6p.  damagts.         3 

Middlifex. 


MiddUJex,    Entry  of  two   fare  facUt  in  deht*} 
between   J^Aff  £>«>£,  plaintiff,  am^/ 
Ricbard  Ror^  defendant,  for  lOoo*'  f  ^^ 
debt^  and  63/.  damages.^  ) 

(»       ^    ^Middtefix.  Entry  of  ant  fcire  facias  between*  J?f.  ] 
*5    /  ^«h  an  award  of  the  fccord  for>  51 

1 000/.  debtt  and  63/.  damages.      ) 
Middle/ex,    Judgment  of  ajfets  in  future  bee  ween') 
A.  B.  plainlifF,  and  C  D.  executor  f 
of  7.- Z>.  deceafed,  defendant,  forf  ^ 
100/.  debt.  I 

Take  this  docket  paper  to  the  clerk  of  the  jodgnsci 
and,  if  all  the  entries  are  paid  for,  he  will  mark  the  n 
by  potting  his  (lamp  thereon,  p;«y  3/.  then  go  to  thcck 
«f  the  treafury,  who  waits  without  that  ofRce,  andg 
the  rolls  to  him ;  he  pays  you  4^.  for  every  warrant,  ] 
afterwards  files  them  in  the  treafury. 

If  the  roU  is  already  carried  in,  which  is  often  thee 
•ftei  iflue  is  joined,  and  before  trial »  iht  pofua  or  itf 
ftion  with  the  raafter's  allocatur  thereon,  is  10  he  tJikcfi 
WtftminfUr  to  the  treafury,  and  the  clerk  on  leaviot 
will  enter  the  judgment  thereon,  pay  him^i.  for^i 
I/.  6rf.  for  inquiry. 

By  ffat  4  &  5  »^.  &  ilf.  r.  20.  /•  3.  **  No  judgment 
^  dockettfd  and  entered  in  tbe  b^aks^  Jtall  offeR  an^  k 
•*  or  tenements  us  to  putcbafers  or  mortgeigteti  or  hem 
•*  frefennce  againft  beirsi  executor/,  and  adminiJirMtan 
*«  tbeir  anminiftration  of  their  anceftors,teftaton  tr  w 
«*  tatet  eftatei.'\ 

It  is  a  great  pity  that  the  legiflature.does  not  interfere 
way  of  penalty  upon  the  aitornies  for  not  catryingin  ti 
rolls;  or  that  the  court  does  not  make  a  rule  to  cnfc 
them  to  be  filed  of  record,  at  the  tiines  mentioned  n 
rule,  as  it  tends  to  great  inconvenience,  and  makes 
voung  pradifer  very  ignorant  in  his  profeiCon,  for  by  o 
ing  the  entries  complete,  he  thereby  gets  properly  ii 
in  the  art  of  good  pleading.  FiJ^  %  Burr.  7J13. 
^  If  the  defendant  has  either  a  freehold  6r  leafehold  cf 
\  ^  57/  '"  Middlefex  or  Tork^  yoii  may  regifter  the  ♦  judgm 
which  wiU  affed  them  from  the  day  of  the  regilleri^. 

A  meino 


A  memorial  to  be  regiftered  purfuant  to  the  ftatute,  M«>"i»l  rf  g 

Of  a  judgment  in  his  majcfty's  court  of  /Sn^s  Benci, 
f  Trinity  term,  in  the  22d  year  of  the  reim  of  king. 
it^f^e  the  third,  between  John  Stokes  plaintiff^  and 
^hrd  Fmn  defendant,  in  a  plea  of  debt  for  looo/.  atid 
^31.  damages. 

I  do  hereby  certify  that  judgment  was  figned  in  the  ^^^^^^^  ^ 
tovc  caufe  the  19th  day  of  June  1782.       *  ^  *       "* 

Edward  Bentm, 

J.  B^  clerk  to  A.  B.  of,  ifc.  gentleman,  maketh  oathA®^^**' 
!Jd  faith,  that  he  was  pfefent  and  did  fee  Edward  Benton, 
fquircj  fecondary  of  the  court  of  King^s  Bertc/i^  {iga  the 
fnlRcate  of  the  judgment  in  the  memorial  above  men-    ^ 
>ned. 

Ingrofs  this  memorial  and '  certificate  on  a  piece  of 
rchniem,  with  a  treble  6  d,  ftamp  thereon,  carry  it  to 
(e  mailer  of  the  Kitig*5  Bench  office,  and  he  will  on 
ti^youT pojlea^  irr^mption,  or  judgment ^paper,  fubfcribe 
^  cortificate  j  fwear  the  affidavit  before  a  mafter  in 
taiiccryj  or  a  judge  of  the  court  where  the  judgment 
M  obtaineil ;  and  when  done  file  it  with  the  regifter  in  . 
^ll-:^ard.  Pay  the  mafter  I/,  oafh  I  Jr.  and  5/.  filing. 

miimances    on   th   Roll  md   Judgment 
afier   Trial.^ 

IF  your  caufe  be  not  tried  the  fame  term  the  iQue  is  Coatlnvancet  of 
Svered,  the  i}mr€  muft  be  continued  on  tbe  roll,  by  Jj^  *^"''  ^ 
fc9mei  rrm  mifd  hrffve  ;  as,  fuppofing  an  iBuc  joined  in 
ftfr  terra,  and  tbe  fiaule  not  piti  fM  Trikity ;   then 
fT  the  award  of  the  firft  venire,  "  tie  fame  Hay  is  given  . 
h  the  partiff  afwffaid  at  the  fame  place,**  ,^dd  this,  Cootintitnce  ot 
Atwhkh  day  Uefore  our  lord  the  l^ing  at /iT^w/n/^  J^^«^^^^^ 
came  the  panics  aforelaid,  by  their  attornies  aforefaid;  ^J^fobrctg. ' 
md  the  fheriff  did  not  return  the  faid  writ;  nor  did 
•he  do   any  thing  thereupon;   therefore  let  a  jury 
hereupon  come  before  odr  lord  the  king  at  Wejlimnfter, 
an  Fnday  next  aber  the  morrow  of  the  hbly  Trinity^ 
iwelve,  £!fr,  by  whom,  He,  and  who  neither,  E^f.  to 
fecognlzc,  £^r,  the  fame  day  is  given  to  the  parties 
iforefaid,  at  the  fame  place.'*  And  if  it  be  to  Michael- 
term,  award  a  new  vmre  over  to  the  firft  day,  "  at 
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41l^»tttdt)S  and  ^timimaratofjfi 

'*  wiici  day,  &c."  as  above»  in  the  fame  oianoer,  ii 

t^rm  to  term;  thea  if  the  caufe  is  tried,  enter cd 

roil  thus: 

Conkioutoce  of       AfterWafds  ttie  procefs  being  continued  bctwccft 

judg^tUie'l^e^  parties  aforefaid,  of  the  plea  aforefaiS,  bv  the  jury  b 

oo.  ^ '  refpited  between  them,  before  our  lord  the  king  7x9 

«  If  the  f^»es  minfter,    Until   (tie  return  of  tie  diJlringasA  unlet  J 

^UhtfuZTa^"  king^s  right  irufty  and  wclUbeloved  IVit&am  etfl  of  A 

uniefs  tbt  kmg*s7^W<^,    his  majefty's  chief  juft'tce,  afligned  to  faoU  | 

mnAtidfutx  ^^^^^^  ^^^  ^'"8  himfelf,  fhaH  firft  come  (on  the  dayi 

xt^fVeftmhJ^r^ tioned  in  the  jurataj  (at  the Cmld'hail  of  the di 

hall  in  the  faid  JLomhn,)  according  to  the  form  of  the  iiatuie  in  fiidi 

*^""^'  niade  and  provided  for  de&ult  of  the  juron,  te 

none  of  them  did  tppeaf^  at  Which  day  before  obi 

the  king  at  Wefiminjler^  comes  the  faid  A.  B.  by  It 

S  The  fflid  jnf-  attomev  ;  atid  the^  faid  chief  juftice  j,  before  iihxn 

lhrjn''*'*'''^^*'^  iflue  was  tried,  fent  hkhcr#his  record  htdb 

"*'  words:  to  Wit,  Afterwards,  that  is  to  fay,  (here 

the  pojlea  verbatim  from  the  fec0rd|  to  the  wontt 

fore,  then  fay)  It  is  coniidered  that  Ine  fiud  A.  B^jt 

againd  the  faid  C.  D.  his  faid  damages^  bv  the  (aid 

Jiidgmentfignec^  in  fo^m  aforefaid  afiefled ;  and  ftlfo  41  /•  u>r  hif  di 

hWi^V'^'^^'^^'^g**'   by  the  court  of  our  faid  lord  the  kui^ 

^       ^         ^  htrc^  abjudg«d  U>  the  faid  A.  B.  by  his  a&etit#  «i« 

mages  in  the  whole  aoMiUat  to  100  L  and  that  tfaei 

Mercy.  ^e  in  mercy,  i^c. 

,    For  the  entry  of  other  judcrmerits  00  the  roD,  J^ 
irf  of  inieriocuiory  and  final  juJgmentt, 

(*259)       *  Executors  and  MtninifiratorS' 

Of  e;^ecutor«     J^XECUTQRS  and  Admmflratorf^  when  plainafti 

and  admioiftri-xL  >^j  J  for  ^},ey  fue  in  etuire  droits  and  are  but  ti 

*°"*  for  the  crcditofs,  and  not  prefumcd  to  be  fufficieDif] 

vcrfant  in  the  perfonal  cotitraSs  of  thofe  they  re|» 

therefore  are  not  coinprehended  within  the  ftatotes 

H  1  r.  1 5.  4  y-ic.  I .  r.  3.  «r  8  £!f  9  '^^  ^  ^-  '•  ^^ 
on  a  nonfuit.  .  ^tfrt.  314-    4  Burf.  1928^        ^ 
If  iher  ptead  <     If  an  executcf  of  adminiftrator  coi)fefs  a  joJg 
i;iiie  pita.        jj^j  jj^^^^  3j.g  ^j  jjjf^jj  fufficient,  he  isliaUe  top 

cods  de  bms  proprih ;  therefore  care  ow^bt  to  be 
before  fuch  judgmetit  is  confcfTed,  that  He  ic«i 
;  injury. 


extcntttvfi  and  2(bmmtaratoriBr. 

IF  An  executor  or  adminiftrator  pleads  a  falfe  plea,  filCc  pica. 

ihit  i^  fuch  a  plea  as  will  be  a  perpetual  bar  to  the 

pfaintiiF,  and  which,  of  his  own  knowledge,  he  knows 

to  be  filfe,  fuch  tLS  ne wtfues  fxicUtor,  ov areleafe nuide to 

Mm/elf^  and  it  is  found  againft  him,  the  judgment  wilt  \^ 
:**  <ki>omt  ujhiariif'J!,   Uc.  Ji  non  de  boms  propriisX^  for 

thereby  he  ^itrangeth  btmfelf  from  the  teftator,  and  the 

benefit  of  the  will,  and,  by  his  own  falfity  and  folly, 

haih  made  hii  own  goods  chargeable.    RfiU.  Abr,  930. 

Cro.Jac.  6*]^.  191.  Moor  6g. 
If  art  executor  confeffes  or  fuflSere  judgment  by  default,  ^  they  foflTer 

he  admiti  afiets  in  his  hands,  and  is  eftopped  to  fay  the],^^^  ^^ 

contrary  on  a  dtvajla^t  returned,  and  fo  is  a  jury.  Buttu. 

670.    And  the  (heriiF  may  return  a  dfvaflavit  on  the  iirft 
fi.p,  if  he  will    It  is  at  his  peril  if  falfe,  and  the  inquiry 

it  only  for  his  fafety.     i  Salk.  310.  and  he  is  liable  to 

coAs/  6  M'^d.  3oJ.  LJL  Ray,  589.  591. 
I     So  an  ^x'cufor,  defendant,  (hall  pay  cofis  in  all  cafes,  '  -    , 
I  «!d  the  judgment  isd^Ms  teJiMtoritJi,  &c.  etji  non,  nunc  ' 

'itr  ims  prcpriis:  aUb  when  he  is  defendant,  and  ther^  is  l  ^ 

Judgment  for  him,  he  fliall  have  his  cojls.    Cro.  E/iz.  503.  Coib.  *  • 

PkrM.  Com.  1%^.     Hat.  69.  ^  "     -^ 

*  But  if  an  execukr  brings  error  of  a  judgment  after  a    (*^^(%\  " ^  ^ 

i/n£/?tfT'//,  he  (hall  pay  cofts.    «S/r.  977.  v   4wy  v^^^^ 

An  executor  ii  liable  to  pay  cofts  on  a  non-pros,  for  not  Litble  on  ■#»  ^X  ^r* 

declarifig,  but  not  upon  a  difcontinuance.    3  Burr.  ^S^A*^"-^^  "**  .***'  *^^^ 

a  Sir,  97^^'  "' ' 

But  rtoc  in  all  cafes  of  difcontinuance  without  paying  Liable  to  coftt  '>.^ 

cofts.    For  if  it  is  plainly  his  own  fault,  he  (hall  not  have  optgoing  lo  >^ 

fuch  leave  ;  fo  in  the  cafe  of  not  going  on  to  trial,  if  it  is  '"*'*  \ 

his  own  kchesy  he  (hall  pay  cofts.  I  Salk.  314.  though  ^> 

he  fues  as  executor.    Bjnwx  107.  ;-    ., 

On  an  a£lidn  brought  by  an  adnimjlrator  againft  an  After  naotloa  for  ;;    "* 

Ai'ir^  plaintiff  did  not  try  according  to  his  notice,  the  d** |?**^***/*  *"  ^^»i 

fcndant  moved  for  judgment,  as  in  the  cafe  of  a  nonfuit,  oonSltt  th«*td-  ^'•^ 

whereupon  the  plaintiff  undertook  to  xtj  peremptorily ;  miniftritor  b«<l  -»  ^ 

when  the  caurc  came  to  tryal,  the  plaintiff  «*'fc^Y«red  [!^^«^J'^^^  "^    * 

that  the  cftatc  had  been  conveyed,  and  was  then  fatisfied  undertook%- 
Ibai  the  deed  would  be  produced  againft  him  ;  where-  remptorilr  t# 
upon  he  (declined  goiug  to  trial :  and  now  dcfired  to  dif*  ^'^ 
continue  wiihout  cofts.    The  court  granted  the  motion, 
but  he  was  not  to  bring  any  new  adion,  without  leave 
of  the  court     4  Burr.  J929.  * 


Hulei  to'be  oIh      tji  payment  of  debts,  the  executor  luuft  obfervc  tk 

t'c'Itolt^L"*     rules: of  priority,  othcrwife,  on  a  deficiency  of  tflfctSi  * 

|)aymcnt*of^      hc  P^ys  thofe  of  a  lower  di^re c  ^fr^,  he  rauft  anfw« 

debts.  thbfe  of  a  i&i^A^r  out  of  his  6vjn  ejiate.    Ftrfly  He  nm 

,pay  sAfunercd  charges^  and  the^^x^r«cf  iif  pr<yuingihe^l^ 

•nd  the  fike.     Secondly ^  Debts  duetto  the  hng^  on  record  m 

fpedaltj..    i.:Andr.  1^9.    TAW/ji,  Such  debts  as  are,  b] 

-particular  ftatotes  to  ,be  preferred  to  all  others;  asdK 

forfeituires  for  ftot  burying  in  wjooHen^  Aat.  .9  Arm;,  c.  W 

Money  due  on  poor* i  rates.     30  ii'tfi:,  iz.  r.  3.    FwriMj 

'       Debts  of    record,   as  judgments    (dpcketied  accordiai 

to  ^fhe  4  &  5  ?r.  &  M.  c.  20.)ftaiutes  and  recQgmzaxa 

4Rfp^  60.  Crfl.  C^r.  363.    F{//^>,  Debts  due  on  fpcoA 

centrals ;   as  for  rent^  or  upon  bondt,  copenantj,  and  tb 

^  .like,  under  feai.  tVentw.  c.  12.     LaJlJy,  Debts  on  J/f»^ 

contra^s,  viz,  notes  and  verba  I  \p  form fes,  among  thefe-ficB 

(*^i^  jN    pie  contra  £h,  ^Jervants  wages  fjjre  by  fome  with  reafci 
^^    -^    preferred  to  any  other,    f  i^oZ/.  :^ir.  927. 
Whca  h*  miy      Anaong  debts  of  an  equal  nature,  the  executor  or  £ 
retain,     .       miniftrator  i?  al.lowcd  to  pay  hioifelf-^fi^      byrcuiningi 
liis'  hands  fo  much  as  his  debt^nKxmts  to,  10  Atod.  49I 
and  he  may  give  it  in  cvideiKc.  3  Burr,  ^i^i*     V/hat 
V  ^-   '  ..  ever  an  executor  or  adminiftrator  may  be  /ucd^  or  raigl 

have  paidi  he  may  retain,  iied.%^8j^.     CoTenanttsj 
much  a  lien  upon  the  aflets  as  an  a&ioo  of  debt.  tKd. 
Old  metftod  of       TThe  old  Vay  to  obtain  judgment  againft  an  exeoJ9ri 
JodgS'lirii.  admitiiftrahr^,  de  hnis  prcpriis,  was  to  eet  x  fieri  facias  n 
Msprfriis.      turned  by  the  (licrifF,  "  that  thi.  tepatorkad  iw  ^itA, 
then  to  iffue  si  fare  fieri  inquiry^  reciting  the  jU.J^.  a! 
fuggcftirg  thiat  they  were  wafted^  and  commanding  t) 
flierifF  to  enquire  whether  the  defendant  bad  wafted  ai 
of  the  deceafed's  effeSs  or  not,  and  cpon  tJbe  (hcriB 
return  of  ^devaftavit^  a  yc/r< /zaxi/ KTued  againft  the  4 
fendant,  '*  to  fhew  caufe  wiy  the  pkintijf  Jboidd  not  ha 
.    ,    .  •  *'  judgment  At,  bonis  propriis,".  to  wfaich^  the  defends 
might  appear  .a|)d  plead,  pjene  admim/}r'4rvit  \  but  Ittc 
the  mode  has  been  either  to  bring  an  ai%,ion  fuggeftiog 
devafiavit^  or  iffue  a  fcire  facias^  in  which  is  contained 
fi.fa,  which  was  dcvifed  as  the  fpeedier  way  to  obtain  a 
ccution  on  the  judgment ;  in  fuch  cafe  there  muft  be  « 
tice  given  of  executing  it  the  fame  as  u{)on  a  commo 
writ  of  enquiry.     Str,  235^  623.     Lrf.  Ray,m^  I382. 


r 


<ayecataejB  apd  SoaUitiaefttM. 


Bucthb  k did. not  to  be  a  good  «cay  to  proceed  where  The  bed  ^y; 
tlht  (fcbt  k  fniall,  as  <»  cdfti.  are  alhfyed  tp  tb^  pl^niiff^ 
l^idc&'th^  defeodaitt  |>lead$  to  the  fpire,  ykr/tf/;  tfierefprq 

tlje  bcft  way  b,  't^  bring.an  aSion  fuggcfling  a  dwuft^yU, 

^  before  brought,  it  k  necefliariry  to  have  a  fi.  fa.  r^  i 

Lurned  by  the  fketiff  i»/Af  ^«/ur|  as  to  th^  goods  of  the 

*  Judgments  agatnji  Fxecuf or s^  &c.        {^262) 

Says,  That  (be. cannot  i^y  th^  f^id  ttaion  of  the  faid  Ju48««iit  t- 
*l  nor  but  tba^  the  faid  bppd  k  ;the.()eed  of  tb^  faijd,  F>  ^^^^tT* 
mf  but  thai  ftie  the  faid  (?.  a|dn>.inift/"4tri|f  sis  aforeCaid^  4cbu 
dcrtflina  firofp  the  faid  4;  the  faid  |00/.  io.a);inA^r:and  forni; 
U  the  faid  -A  h^h.^bpv^,  OompW^ed  sf^i^fk  \\^c  r  Ther/t' . 

fore  it  k  confi^er^dth^t  tbAiaM -^»  4;«C.Qyer'5ig^ittft-^he^,  ;^ 

liid  F,  adminidratri^  fs  ^j/i^Mr^fi^id,:  ^i% i^id  tdebt,  and^alfo .       ^  \ !  *" 

6t  rof.  for  hi^.di^magtp  which  be  b^|h  ffiftaiacij,  as  well;  ,,,*i 

^^T"  occafion  of  the  detaining  th.^reofi ,  as  fpn  lii^  coO*  au^  j.r' 

r^es  by  hifft  ab<<ut  his  fi^it.in  th^.  b^ajlf  expexidcdj;  i 

^i^ed  to  the  (aid  4*  by  hisafljsnt>rtobe4|».vied  (^tl)^'  ,.     * 

us  and  chatleU.  which  were  of  the  faid  F.  at  thc^tjipe 

i4eaeh  in  hcrh^ndp^  tp  be.  fdmipiftered,  if  (he  ^ha/h]  ;;  ^  ^ 

much  ehercoj  ip  .h?r  hl»n.ds.  tp  be  ^fnin;jft?f ed,  ^nd  if  •     v*. 

live  ^iath  not  f0;T^qh  tfiereof  in  her  hands  to  be  adn|»i^  *^v ,  '• 

£»iftei«ed,  tbcii  the  faid  6/.  10/.  b^ing.  ihecdairiaf^esaforc^,  *^^J 

fiwd*  -to  be  ievifd  pf  th^e  prpper  goods  aod  c^^ttels  pf  ibO; 
faid  G.  9nd  the  f^id  ^.  in  mercy ^^c,    .   ,  ,    ,  •  \ 

And  Ih^  faid  F.  by  J.  K.  her  attpmey,*;  oppcs  and  de-»  The  like  by 
ftiids  the  wrong  a!pd,4i«wy.wheq,  i;fc,  a^c}  ffjyf,  th^t  l^^.f^^^f^"  '^ 
caflnoc  deny  IM.faiid  .»^»."of  thR-fei^yf?,  noi;  \^  ihs^t.the 
&jd  i',  in.  \^  Hif^jtiv^  did  w4^iMJ^^.  ^d.  prpmife,  in, 
mm! Tier  wd  fpnyi  ^  |hl».  (^i4  4*  ha^  ^bov^i  thjereof  coin.^ 
piaJncd  againft  \ijm» ,  JIQC .  bi?^  *f^t  ^  'ftii  vrf.  hath  fuf-  cc  \  '* 

taintd  daroagf^.  bjy flwfpn  9^;  ^h*.^*^Wffoffping  the  laidf  ^.^l!; 

I^foriafe^  :and  undertaWnga  !»•  the  faid  dq9\^ratioQ.  J?!eiiM  ♦  r»^ 

tjoned,  to  A$/.;a«' Aef^Md-rf.  batl^iafepYf  fuppoi^ed;  A(54>  "^   ^ 

upom  ^his.the  <iiid4i  Ways  JAidgflHiJbj  aji^M.dafpf^gcs^^: 
KknQwleteidif  'I^SJCiih^r  w^^     his-  c;q(U  ^lyl  c'hprgfs  by. 
biin  abovt  M  fuil-iflv4hk-bj?Mf  ei^peiilie4i  =?P  l^a-'tf^P^    /^    r,  ^  . 
k)  hilPt 4:rr.     TfeeKeftve.  it  is, c^i^\ii$,\%A thV  thp  faid  K    \^''^ 
I  acovrtr  agaiflft.lbf.ftid  /f>  a4inJniftBjrtFi|^  W  #?"cfjii4|  ii'r 
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Cvtmtwfi  and  itiimi'ntftrator^. 

fitd  damages  fo  above  acknowledged  to  be  levied  of  the 
goods  and  chattels  which  were  of  the  laid  F.  at  the  tioft 
^       ,   .     of  his  death,  in  her  hands  to  be  admimftered ;  and  if 
C   2^3/    *  ^^  ^^  °^^  ^^  much  in  her  hands  to  be  adminiftatdy 
then  6t.  being  for  the  cofts  and  charges  laid  oat  by  hiffl 
about  his  iliit^  by  the  court  of  our  lord  the  king  now  here 
adjudged  to  the  faid  if.  with  his  aflent,  to  be  levied  of  tbe 
proper  goods  and  chattels  of  the  faid  F.  and  the  faid  f .  is 
mercy,  tffr. 
Jodgmcot  of         Enter  the  declaration  and  plea  of  pleiie  ^tmmflrivt; 
f'V^STd^"  and  hereupon  the  faid  A.  inafmuch  as  the  faid  D.  4w 
^aJLmfirih'  not  deny  the  faid  adion  of  the  faid  A.  but  admits  the  iknne 
mtprstir.       to  be  Jrue,  that  Ihc  the  faid  D.  hath  not  any  goodi  or 
chattels,  which  were  of  thfe  faid  J.  at  the  time  of  Hi 
death  in  her  hands  to  be  adminiftered  (except  goods  aod 
chattels  to'  the  value  of  lOo/.  as  afbtefatd),  he  the  faid  i 
It       prays  judgment,*  and  h'ts  damages,  on  occafion  of  tbe 
non-performance  of  the  faid  feveral  promifes  and  under- 
takings in  the  faid  declaration  mentioned,  to  be  levied  d 
the  goods  and  chattels  fo  remaining  in  the  hands  of  the 
faid  D.  linadminiftered  as  aforefaid,  and  of  other  goodi 
and  chattels  which  were  o^  tbe  faid  J,  at  the  time  of  his 
death,  when  iftcr  final  judgment  in  this  refped,  ihej 
rtiall  come  to  the  hands  of  the  faid  D.  to  be  admimftcrctl 
Therefore  it  is  confidercd  that  the  Paid  if.  recover  agaU 
the  faid  D,  his  damages  by  him  fuftained  by  reafbn  of  tbe 
premifes  aforefaid  to  be  fo  levied ;  but  becaufe  it  is  unknovd 
to  the  court  of  our  lord  the  king  now  here,  what  damsgci 
the  faid  A.  hath  fuftained  by  reaCon  of  the  premifes  tlbit- 
,    faid ;  therefore  the  (heriff  is  commanded,  that  by  dit 
oath  of  twelve  honed  ^nd  lawful  tnen  of  his  bailiwick,  be 
diligently  enquire  what  damages  the  did  A.  hath  fuftaiBiJ 
1)y  reafon  of  the  preihtfes  ak>refaid ;  as  for  hb  cofts  and 
charges  by  him  expencjed  and  that  he  fend  the  inquifdaa 
Which  he  (hall  thereupon  take  to  ocTr  lord  tbe  king  it 
Wtftnunper^  on  next  after  under  hii 

feal,  and  the  feals  of  thofe,  b^  whofe  oath  he  (hall  tsb 
the  faid  inqQifition,  together  With  the  wrk  tyf  our  lord  tbe 
king  to  him  thereupon  direded,  the  fame  day,  is  giim 

(*^g  A   tQ the  parties  aforefaid  at  the^fame  place;    At  *  which 
^V^^^    da^  before  our  Itrd  the  king  txWtfimmfitrt  came  Ac 
*  "^    "  $id  jf .  by  hJn  faid  attorney,  and  the  Iheriff,  to  wit,  W.  t 
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li  L.  M.  Efquircs,  fticrlfF  of  the  Ciid  county,  rctumerl  a 
rnaio  Inquifition  by  htm  taken,  &r.  on  the  da/ 

in  the  23d  year  of  the  reign  of  our 'lord  the 
iw  Y\T\^,  by  the  oath  of  twelve  good  and  lawful  mep  of 
iGotintv,  by  which  it  is  found,  that  the  faid  4-  hath 
ifttined  dam:iecs  by  reafon  of  the  premifes,  over  and 
Wtt  htscofls  and  charges  by  him  expended  to  50/.  and 
If  tbofe  coftn  and  charges  to  20/.     Therefore  it  is  con-  There  arc  no 
lercd  that  the  laid  A.  recover  againrt  the  faid  D.  iht^'^^l^^;^^ 
id  50/,  for  his  damages  aforefaid  by  the  inquifition  afore-  tj'tts  infutnro^ 
id  above  found,  and  alfo  9/,  ioi.  for  his  faid  cofts  and  *".  •/***. *=*^*/* 
ijir^  by  the  court  of  our  faid  lord  the  kin^  tiow  here  ""'V»--^'*^»y* 
)jude;cd  of,  incrcafc  to  the  faid vf .  by  bis  aflent,-  which 
imagc$  in  the  whole  amount  to  60/.  10/.  to  be  levied, 

the  goods  and  chattels  which  were  of  the  laid  y.  at  the  ^ 
me  of  his  dearh,  when  foch  goods  and  chattels  (hall 
^reaffcr  come  to  the  hands  of  the  faid  ,D.  if  fo  much 
t  fhall  come  to  the  handle  of  the  faid  D.  to  bq  ad** 
Mi>utered.     And  jhc  faid  p.  in  mercy,  Wc. 

Thk  judgment  is  firft  Cgned  on  a  treble  penny  (lamp, 
ml  notice  mutt  tie  given  in  the  ufual  way  to  execute  the 
^"iry,  and  the  plaintiff's  debt  muft  be  proved  before 
ke  fhcrifT,  hut  if  the  adion  is  in  dfsbr^  fign  i(  on  %  double 
llf  crown  ftampt  paper. 

Pojieas. 

Pojiea  iot  plaintiff  on  non  qffumpjit.         (^%S^ 
k  FTER  WARDS  (that  is  to  fay)  on  the  diy  and  at  To  be  brroffed 
rV  the  place  within  mentioned^  before  \h^  Right  Ho-  JJJ.^rwrdVuh 
Jfirabk  IVilHam  Earl/ff  Mansfield ^  the  chief  julVice  within  »  double  half- 
n»  7^^^  ^^^  gtntkman^  being  aflo^iared  unto  the  y""®^"  ^**"P» 
iiief  juft ice,  by  force  of  the  ftatute  in  that  cafe  made  JJ^  "er'k'pf  th, 
Pd  provided,  the  *  within  named  C.  D.  came  by  bisfommonbtiis, 
ftorney  within  contained,  and  the  within  named  ^. /*/*  <i«l'v«red  of 
l^ugh  folemnly  required,  came  not,  but  made  default,  hlm^i  tht-ngo 
HercFore  let  the  jurors  of  that  jury  within  mentioned  be «« the  noaiter  to 
ikcn  againrt  him  by  his  default;  and  the  Jurors  of  that  J"  ^^•^^^Jjj^ 
>jy  bemg  fummoned,  came,  who  to  fay  the  trmh  of  jhedebtV'  i^tref-H 
'»thin  contents,  beinj?  chofen,  tried  and  fwjom,  fay,  upon  P***  ^^'  M-  ^  • 
n«ir  ott|),  that  the  wj;hin  nam^4  £•  P^  d«d  undertake  and*  *  ^'^  ^^*' 

promifej^ 
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promiTe,  in  manner  and  form  as  the  within  naincd  CD. 
hath  within  complained  againft  him ;  aild  they  itkb  t&e 
damages  6f  the  faid  C.  D.  by  occaGon  of  the  not  pei- 
forming  thd  within  mentioned  promifo  and  undertafeogs, 
over  and  above  his  cofts  and  charges,  by  him  tboat  Hi 
fuit,  in  this  behalf  expended,  to  112/.  and  for  thofc  ooi 
and  charges  to  40/. 
Wth  *  tahf.  Afterwards  (that  is  to  fay)  *  on  the  day  and  at  the  pfecf 
within  meniioned,  befote  the  I^gik  HmaarMt  Wi^ 
Earl  JiJ  MansfieJd'y  the  chief  jufticc  within  written,  Js^ 
JVayy  gentleman^  being  alTociated  unto  him,  accordiflgt! 
the  form  of  the  flatute  in  that  j^afe  made  and  proVi^ 
came  the  within  named  A.  B,  by  his  attorney  within  a» 
tained,  and  the  within  named  C.  D,  although  folcmdy  re 
quired,  came  rtpt,  but  made  default;  therefore  let  lb 
jury,  whereof  mention  is  witliin  made,  be  accepted  ti 
agatnft  him  by  his  default^  and  t^c  jurors  of  thst  j«] 
being  fummoned,  fome  of  them  (th^iit  is  to  fay)  [^ 
name  only  the  jurors  that  appeared  on  the  panel]  \  and  bccti6 
the  refidue  of  the  jurors  of  the  fame  jury  do  not  apjw.', 
therefore  other  perfons  of  thofe  ftandii^  by  the  court,  fc) 
•  the  fheriff  of  the  county  afoitfaid»  at  the  feqtitft  of  Sb 
faid  if.  and  by  the'  command  oF  the  faid  chief  jaftice,  {i 
in  Lorulon  or  Middle/ex  )y  if  at  the  ajtzes,  then  (hy  tkeco/icm 
ofthefaidjujiices)  are  now  newly  fet  down^  whofe  miM 
are  affiled  in  the  within  Written 'j^nel,  according  to  tin 
form  of  the  ftatute  in  that  cafe  rfade  and'providcd,  whid 

(^  ^,^  faid  jurors  fo  newly  fet  down  (tb)^t  is  i%  fey)  K.  L  of,y^ 
2  OUy  haberdaflier  *  (naming  the  rejl  of  the  falefmen)  beii^  ^^ 
^juired,  came,  who,,  together  with  the  (aid  other  jiin* 
before  impanelled,  and  fworn  to  dtdare  the  troth  of  ^ 
within  contents,  being :  eleQfed,  tried,  and  fworn,  0^ 
.  their  oath  rfeclaie,  that  the  faid  C  D.  did  nndertaba* 
prorhife  in  fuch  manner  and  fbiTii'  as  the  faid  /  ^ 
within  complained  againft  hirti;  and  they  affcfs  the  di 
mages  of  the  faid  A,  B,  by  reafon  of  the  rtot  perf(»T»i'< 
the  promifcs  and  undertakings  within  written,  befidesb 
expences  and  cofts  laid  out  by  hnn  in  this  behaff,  to  ^^ 
And  for  thofe  cofts  and  charges  to  40X.  therefore,  &c, 
P-»r>p>ttetir«i       Say  upon  their  oath,  that  the  wjthm  mentioned  writi«? 
wfn  iftjaaum.   obligatory  is  the  deed  of  the  within  named  E.  F.  asth 

wiilun  wrhten  C.D.^tth  within  declared agwrf *'*; 
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id  I  hey  affers  the  damagetTofthe  withitt  hamcd  C  Z).by 
:cafron  ^f  the  detaining  the  within  dtebt,  over  artidt  abdvc* 
$  cvds  and  charges  by  hirti  ibout  his  fuit  to  r/:  and  fbr'[ 
I  cods  aTid  charges  to  40J.  therefore,  iSe. 

Say,  upon  their  oath,  that  the   within  tivitnttd  C.  D\po.mlJthet. 
th  owe  to  the  within  ilamed  A.  S.  thfe  faid  io7J  within 
itocioned,  in  rtiiiTiner  and  fdrmas  the  hid  jf.  B,  hath 

So  complained  againfl  him,  arpd  thejr  affeis  the  da* 
^ >«,  iSc,ui fupra.  .    •    .      ,    -/  .  ^ 

,  upon  ihtir  oath,  tl^at  the  v^tthiixnamed  C.  ZJ;  isbo.  iatrefptff. 
mrv  of  ibc  prtmi^es  within  laid  to  his  charge'i  in  manner 
\A  form  as  the  i\\<\  /f.  5.  .within  complains  ag:ain((l  him, 
id  they  afFds  the  dtimages  of  thie"  faid  A.  B.  by  occatlbn ' 
lercofj  over  and  above  hi;s cofts-and  charges,  &f-  asbfeforCk' 

Say,  upon  their  oath,  that  the  faid  A  (the  defendant)  F,or  pjilntiflroa,, 
ith,'  and  on  the  day  of  exhibiting  the  bill  of  the  faid  d*^|j^f^/;^^^^^ 
ithirt  writfcu   h.id,  divers  goods  aind  chatt.efsi  whfcK"     "''^'^   '  \  , 
trc  of  the  faid  J.  H.  within  nicntioncd  at  the  tiitfe  -of  His ' 
Mth  in  her  hands  to  be  adminifteh-d,  to  the  vialiife  of  the 
irhin  fpecified,  whe^^eof  (he  might  haVt  niadfe  faj 

.  lion  tiS  the  faid  C  for  his  faid  debt,  a?  the.VKnift^ 
imed  C.  m  his  faid  repfitttioh  hith  alledged,  and  inev* 
fcls  the  damages  of  thii  faid  C,  by  occafiort  therecJT' 
befides  his  cxpences  and  cofts  bv  him  abdut  his  fait  in 
lb  behalf  expended,  to  40/.  and  ror  his  coft  and  charges 
►  40/.  therefore,  y^  -     ,  . 

0^,  upon  their  oath,  that* the  ftid  C.  is  guilty  of  the  ^.^^^•"',/^ 
^fs  and  ejedment  within  written  in  manner  and  form  ^^      "^'     .  . 
I  the  faid  B,  hath  within  complained  tgainft  him*^  and 
icy  alTcfs  the  daraigCs  of^hc  faid  B.  by  occafion  thereof, 
vcT  and  above  his  erpcncds  sind  ddfls,  laid  6ar  by  hirtCi ' 
born  his  firir  in  this  behalf,  to  1/.  and  tor  "his  expences  ,^ 
ndcoftsTO  40/.  thetirfbrc,,^f.  ^  *        "- 

Say,  upon  their  oath,  tHat  the  feidCD.  did  wichi'n  fix  ^^Xinfrc'^rix 
ean'ntxi  before  the  day  of  exhibiting  the  bill  of  the  faid  Jllfi.  "'■^''''■''* 
K  B.  tindcrtakc  and  promifc  in  rtisnmer  and  fbrm  as  the  frlid 
I B,  hath  within  by  replytngaHedged,  and  they  afjfefe,  (fc^ 

Say,  upon  rheir  oath,  that  the  faid  C,  D,  and  B.  P,  are  Do.  oa  notttaii. 
W  guihy  of  thetrefpaft  in  the  d^cbrition  within  fpe<!lfied,^^y  «>  trefptfs. 
\  the  faid  C  and  E,  Ka^cwkhiri  complained  againft  them, 
tid  they  aflefs,  ^c. 

Say  npon  their  oadi,  'that  the  within  named  yohn^  at  tor  d«feodaot 
n  time  of  exhibiting  tht  bffl  of  the  faid  Jamu  vfWm  ^i&^z'*' 

memionedj  '   . 


Ci67> 


i!" 


.♦« 


f 


^' 


11 


mcmioiiedy  did  fiilly  idm^nifter  all  tnd  iingnlar  the  goois 

and  chattels  which  were  of  the  faid  7.  at  the  time  of  hi 

death,  in  bis  hands  to  be  adminiftered;  and  that  be  th( 

faid  Join  had  not,  nor  on  the  day  qf  exhibiting  the  wnk^i 

bill,  or  at  any  time  afterwards^  had  any  goods  or  chattd 

which  were  of  the  faid  T.  at  the  time  of  his  death,  in  hi 

h*nds  to  be  adminiftered,  wherewith  he  was  able  to  pi; 

the  debt  within  fpecified,  or  any  part  thereof,  to  the  iaii 

^amesy  as  he  the  faid  JfAn  hath  within  in  pleading  il* 

fedfed,  therefore,  We. 

Oa  MM  afPumifit     oay,  upon  their  oath,  that  the  within  written  C  D.  ch 

byioezepntor.  teftator,  did  b  his- life-time  undertake  and  promiie  ii 

manner  and  form  as  the  faid  A.  B.  hath  within  decbid 

againft  him,  therefore,  &^. 

For^Uioiiff  on       Sav,  iippn  their  oath^  that  the  within  written,^  C  D.k 

•J*^?^^/*'*'?  his,  lite-time,  and  before  the  day  ok  exhibiting  the  witli 

written  bill,  did  not  pay  or  cauie  to  be  paid  to  the  wktii 

(*^f%9C\  ^''^^^  ^*  ^*  ^^ within  *  n^^q^ioned  fum of  loo/.aod  J 
*^^/  intcreft  due  for  the  fame,  as  the  faid  L.  hath  within ia 
pleading  alledged,  and  they  aflefs  ^he  damages  of  the  find 
A.  by  reafon  thereof,  befiues  his  expences  and  cofts  biJ 
out  by  him  about  his  iiiit  in  this  behalf,  to  u.  and  for  lii 
expences  and  cofts  to  40J.  therefore,  C!ff. 
For  defeiuUfit  Say,  (hat  the  faid  C  Z>.  within  named,  4i<l  i^ot  qsdcr 
wxwneffwmpfi,  lake  and  promife  in  manner  and  form  as  the  laid  CD. 

hath  within  in  pleading  alledged,  therefore,  £sfc« 
Forplaint'iffin       Being  eleded,  impanelled,  and  fwom  to  declare  tfce 
tfltuitontwo    truth  of  the  within  contents,,  as  to  the  firfti^joiDcd, 
^***'*  between  the  faid  John  and  the  faid  Joms^  declare  upon 

their  o^ath,  that  the  faid  Janui  is  guilty  of  the  prennfa 
within  charged  upon  him,  as.  the  faid  J  An  hath  witiuB 
alledged ;  aiid  as  to  the  other  iffue  joined  between  the  Hk 
John  and  the  faid  JavMs^  the  faid  jurots  upon  their  isid 
oath  further  fay,  that  the  faid  Jams  of  his  own  wnn^ 
and  without  any  fuch  caufe  as  the  faidyofc  within  ni 
pleading  hath  alledged,  made  an  aflauit  upon  the  laid 
«C'  J^hn^  and  .then  and  there  did  beat,  .bruife,  wound,  aad 

ill-treat  the  faid  John  in  manner  and  form^  as  the  faid 
John  hath  within  his  faid  replication  in  that  behalf  al- 
ledged, and  they  aflfefsthe  damages  of  the  (aid  7^^ 
reafon  thereof,  befides  his  cofts  and  charges  by  him  laid 
out,  about  his  fuit  in  this  behalf,  to  5/.  and  for  thofe  cob 
and  chargfes  to  40/,  Therefore,  ^c. 

'• '    "  And 


id  tKc  jurors  of  that  jury,  being  rummotfedy  catne;Oiit  Wvit. 
to  fay  the  truth  of  the  within  contents,  were  chofen, 
tnd  fworn  ;  and  after  evidence  being  given  to  them 
lupon  the  within  contents,  went  from  the  bar  of 
sun,  to  difcourfeof  their  verdift  of  and  upon  the  pre-  • 
•     nd  after  the  faid  jury  had  cjifcourfed  and  agreed 
mieivcs,  they  came  back  to  the  faid  bar  to  give 
vcrdtcl   in  this  behalf;  upon  which  the  faid  if.  5. 
ptaintilfF)    being  folemnly  required,  came  not;  nor 
t  further  prolecute  his  faid  bill  aga.inft  the  faid  CD, 
Fore,  y^. 


Executions^ 


('*69) 


^O  be  ingrofTcd  on  a  2/«  &/•  ftampt  parchment,  and 
ftalcd,  pay  '^d/ii  z  teftatufn,.lJ.  2d^  ,   u^ 

the  judgment  be  in  debt  on  bond,  levy  the  money  '  ^ 

o  plaint! ff,  with  all  the  expences  of  the  levy i  Jberiffs  '  j\ ^ 

^e  oTui  oj^cerf  fefs,  which  is  taken  olit  of  the  penalty.^  ^^^' 

it  be  levied  upon  judgment  in  cafe,  then  only  levy  J'V 

Uroagcs  recovered  with  the  cofts;  in  this  cafe,  add  :f 

ofls  to  the  damages  recovered,  and  they  arc  all  called  ^^    J 

^ff  in  the  writ,  -  "^  ,        ^ 

here  ought  not  to  be  two  executions  exifting  at  the  paonot  be  two  ••l  "^ 

time;  but  you  may  have  a  /.  fa,  6rft,  and  if  thc"cc'it'»<»«*  4-    .*t 

ff  does  nac  levy  to  the  amount  of  the  debt,  or  da-  '''''iw 

es  rccovcreJ,  voa  may  have  a  ca^/a.  for  the  refidue ;  **"*»  vj 

ch  cafe,  the  fheriff  Ihould  return  the  Ji.  fa.  and  the 

thereon  firft,  which  ought  to  be  recited  in  the  ca,Ja.% .  .  4 

f  he  does  nothing  on  the  fi,  fa.  then  there  is  no  ne.  / 

fy  to  take  notice  thereof  in  the  ca.  fa.  of  its  having  , '    -i 

L  -  > 

n  ele^ii  niay  be  had  after  zfi^fa.  but  if  once  the  body  An  eUiit  inat  \    U 

itcti,  there  cannot  be  a  fi.fa.  or  eUgit  \  for  the  body  ^  ^^  ^^^•^'  ^'   ;^ 

emcd  the  highcil  fetisfafiion  the  plaintiff  c^n  have.  ^  ^ 

'faefc  executions  muft  be  fued  out  within  a  year  and  «  To  bt  ftied  oot  r^**** 

^fter  the  judgment  figned ;  and  the  time  is  to  be  ac-  within  »yev  :I^<^ 

Ked  from  the" day  of  figning  the  judgment,  *^  *  ^''  . 

ut  if  ii  be  taken  out  and  returned  within  the  year^ 
t  Ticeds  no  fcire  facias  before  you  fuc  out  another ;  and 
i^rud  to  award  the  firft  on  the  roll  with  the  fiierieF'a 
m  thereon.     Sir.  100.  ^  ' 

'    •       ■      '  Aaiona 


Ca7o) 


'  AStons  wen*  brought  upon  a  pionuflciy  nots  aga 
the  drawer  aird.  indorfer,  and  judgments  in  boilu  I 
fend^BtUt  having  tendered  the  principal  in  one,  and  ; 
coftslnlsoth,  conit  ordered  that  no  executioa  fliould 
takeout.     AVr.  515. 

^  If  you  ftrft  fiie  out  .a,  fieri  facuu  againftlhe  dd 
dant^sgdodsy 'and  lev]^  part  thereof,  you  naay  aiiem 
have  a  ta.fa,  agaififl:  his  body  for  the  refidue ;  or  a  feo 
fi.fit.  or  an  eUgit  for  the  refidue ;  but  if  you  firft  knpi 
upon  \l  ca.fa.  you  canftdt  hav«  zfi^fa.  or  an  e^L 


Ca.fa,  in  deT>t. 
George  the  third,  bf^t&e;. 

.'  grace  of  God  pf  Great  Bri^ 
taky  Pranc4,  and  Mandy 
king,  defender  of  the  fatth^^ 
t^t.  To  thtSymff  of  Mid^ 
dfef/x,  greeting.   Wetom- 

^    mand  you,   that  yon^  take 
C^  D,  i(  he  be  fonnd  in 
your  bailiwick;    and  him 
fafely  keep,    fo    that  you 
have  his  body  before  us  at 
Wejhnmfier,     on     SiOurdtn^ 
next  after  the   HioiVoiV  of-' 
All  Sofds,  to  fatisfy  A  B.  of 
2, 100/.  which  the  faid  A  B, 
lately  in  pur  court,  before 
us  at  Wefiminfter^  recovered 
againft  hini:    as''atfft.€5^*  . 
v^hich  in  our  faid  court  be-*! 
fore  us  were  adjudged   to 
'  the  &id  A:  for  his  damages  '■ 
.which  h^  had  fuHained  as. 
well  by  occaiion  of  the'de** 
taimug  that  debt,  as  for  his 
cofts  and  charges  by  him 
about  his  fuit  tii  this  bthal( 
expended,  whereof  difr  bid 
C\D;  is  conviSedy  as  $(p* 
f^%  to  us  of  record*,  and 
have  you  there  then  this 
writ: 


The  Ske  in  cafe. 
George  the  third,  bf 
grace  of  God,  of  Grwtf  i 
iain^  Fremce^  and  Ai£ 
king,  defender  of  the  & 
bfc.  To  the  fheri& 
Londotty  greeting :  Wed 
mand.  yon,  that  yoa  t 
Richard  Femt^  if  hebefci 
in  your  bailiwick;  todi 
fafidy  keep  ;  ib  thi t  ] 
have  his  body  betore  m 
tVofifimJbsr^  on  Sem 
next  aitef'  the  mooQ^ 
AH  Stndi,  til  fataff  1 
Demy  5004 ;  whidi  « 
adjudged"  to  the  (aid  7 
jn  our  ^d  coaft  befafc 
at  Wefimnfier  for  \k  < 
mages  which  be  hjd  1 
taitied,  as  well  by  realioi 
thenoo^pef  fonsance  affi 
tain  promifes  and  vd 
takings  made  by  the  i 
Riohard  to  fhefind  jFeK 
for  his  coAs  aad<luq(s 
faim'  about  his  fait  is  < 
btfhalf  expended,  wber 
the  faid  Ri^kari  is  coo^ 
ed  as  appeaca  to  us  of  1 
cord;  ai^  have  there  tk 


ti 


iSinoMloiut. 


UmsJMdsLt  Wiftmnfter, 
\  50tti  day  of  Jum  in  the 
Si  yeftr  of  oor  reign. 

J.Nixm. 

pb^^,  9ffi9ttsfi9s^  4ird  all 
far  imfidmkd  ixpnicts. 

1P»  his  dsmageSf  whidh 
bild  foftained  las  wdl  :by 
jfto  of  a  certain  breach 
«»vtefiant  ttiade  between 
^'tud  y«k  and  RicAffhl, 
§Br  his  colb'and  charges 
^^fcim  etpeiKied  in  and 
iJMEit  his  fuit  in  thb  behalf, 
M^rt^f  t{ie  faid  /{ArWi^  is 
Mirl^d  as  ^fpears  to  us 
pacof d«  ■  < 

^'Tr^fsattdaffintlt. 
Pbr  his  datnages,  whi^eh 
^had'fliftained  as  well  by 
cafion  of  a  certain  tref- 
t6  and  alTaulty  made  On 
^  faid  Join  by  the  faid 
kkmd,  «9  for  his  cofts  and 
i^rgesj^r. 


this^rit.    WkntkWilEam  /*^^.\ 

-nanfler,  the  30th  day  of 
Jime^  in  the  24th  year  of 
our  reign. 

7.  Nix€h. 

Jjevy  the  ^wioU. 


In  tjtHmeHt'fordamagH. 

For  his  danoages  which . 
he  had  fuftained  as  well  ;by 
occaiion  of  a  certain  tref- 
pais  and  ejedment  6f  farm, 
done-  to  the  faid  J«^by  the 
faid:/t/r&7n/,  iat  L.iin  year 
county,  as  for  his  cods  and 
charges  by  htm  expended 
in  add  about  hi3  fuit.  io  this 
behalf,  whereof,  He. 

Rfplevfrt.  . 
:For  his  damages,,  which 
he  had  fuftained  as  well  by 
dccafion  of  the  takmgaqd 
unjnftly  detaining  the. cattle 
ofthe  laid  Join,  at TT.  in  a 
certain  place  called  the  H. 
in  your  county,  Wr.,as  for 
his  cofts,  £s?r. 


Trefpaff. 
For  his  damages,  which 
s  had  fiiAained,  aswell  by 
:ca{ion  of  a  certain  tref- 
ifs  done  to  the  *  faid 
•fci,  by  the  faid  Richard, 
t  L.  in  your  county,  as  far 
I  bis  cofts/ (iTc. 

For 


fornuords^ 
For  his  damages,  which 
he  had  fuftained,  as  well  by 
occafien  of  the  fpeakit)g  and 
publiOiing  certain  falfe  >^<^^  r*272) 
icandalous  words  by  the  faid      ,    ' 
Richard  of  the  faid  John,  as 
for  his  cofts  and  charges, 
£!fr,    ^ 

On 


or\'* 


€i»titttett^. 


Ftr  the  diftndant^ 
,       To  fatisfy  Rithari  Fern 
14/.  10/.  which  were  ad- 
judged to  the  (M  Riciard 
in  our  court,  before  us  at 
Wejlmin/ter,    according    to  , 
the  form  of  the  ftatute  in^ 
fuch  cafe  made  and  provi- 
ded, for  his  coft  and  charges 
by  him  laid  out  about  his 
defence,  in  9^  certain  plea  of. 
trefpafs  on  the  cafe  profe. 
cuted  in  our  faid  court  be- 
fore us  by  the  faid  Jah 
againft  the    faid  Richard  \ 
and  have  you  there  then 
this  writ.     Witncfs,^^. 

'  In  a  penat  a^im. 
To  fatisfy  us  and  John 
Dem,  who  fues  as  well  for 
us  as  hlmfelf  in  this  behalf, 
4$o/.  debt,  which  the  faid 
John,  who  fues  as  aforefaid, 
in  our  court,  before  us  re- 
covered againft  the  fiid  Ri- 
chard (that  is  to  fay),  one 
moiety  thereof,  to  wit,  £25/. 
to  the  faid  John,  who  fues 
as  aforefaid,  to  his  own  pro* 
'  per  ufe,  and  the  othermoie- 
ty  therc6f,  to  our  own  pro- 

(*2  7^7  ^^^  ^'^^  according  *  to  the 
^*^  fo™  of  the  ftatute  in  fuch 
cafe  made  and  provided; 
whereof  the  faid  Richard  is 
convi3ed ;  as  appears  to  us 
of  record,  and  have  there 
then,  tfc. 


On  a  mnfidt, 
.  To  fatirfy/UfWi 
I  a/,  10/.  which  wCTC 
judged  to  the  faid  if* 
in  our  court,  before  1 
Wejhninjler,  accordiK 
the  form  of  the  ftmi 
fuch  cafe  made  asJ 
,  vided,  for  his  cofc 
charges  which  he  bt! 
tained  by  reafon  of  tin 
claim  ofthefaidjefa, 
certain  plea  of  trelptf 
the  cafe  profecwed  b 
faid  court,  before  us  \ 
faid  John  againft  tb( 
Richard^  and  have,  & 

iV  m  adnamjlrtit 
TohiihfyJohDm 
miniftrator  of  all  and  i 
lar  the  goods  and  du 
rights  and  credits,  1 
were  of  Jama  Wrt^ 
^ceafed,  who  diediott 
for  1000/.  debt;  ad 
•16/.  10/.  for  his  im 
which  he  fuftained,  c 
by  occafioh  of  the  i^ 
the  faid  debt,  asforlc 
pences  and  cofts  li!^ 
by  him  about  his  ^ 
that  behalf,  whefwi 
faid  Richaird  is  coaviS 
appears  to  us  of  recorc 
have  then  there,  ^f. 


If  the  execution  be  taken  out  after  ^fct.  yi.thefl, 
the  words,  *'  whereof  hi  is  amified^  as  ifppeart  a 

«  fire 


^  rec&td\**  fay,  **  And  whereof  in  our  faid  c6uft,  beJFore 
'  us,  it  is  confidcred,  That  the  faid  Join  have  his  cxe- 
'  cution  againft*  the  faid  Richird  for  the  debt  and  da- 

*  mages  aforefaid,  by  the  default  of  the  faid  Riciard,  as 
^  like  wife  appears  to  us'  of  record;  and  have  there  then 

*  this  writ.    WStnefe,  Wf. 

If  ihe  adion  be  by  original,  then  you  make  the  writ 
m  a  general  return  day,  as  "  wi  the  morrow  ofAVi  Souls^ 

If  the  defendant  is  not  to  be  fourS  in  the  county,  wh^re 
he  vmie  is  laid,  you  muft  then  fue  out  a  teftdtum,  vrKich^f^BsfMstit. 
s  generally  done  in  the  firft  inftance  (though  properly  a 
a.  fa,  ought  firft  to  iflue  to  warrant  the  teflatum) ;  the 
brm  of  which  is  as  follows :  ^ 

George,  Sec.  (to  the  end  of  the  firfl  writ).  As  appears  to  Te/hi»mg€.ft, 
IS  of  record,  and  our  faid  flieriff  of  Middle/ex,  at  a  ccr- 
ain  day  now  pad,  returned  to  us  at  Weflnunfter,  That 
the  faid  Richard  was  not  found  in  his  bailiwick ;  whereas 
it  is  tedified  in  our  faid  court  before  us.  That  the  faid 
Richard  lurks  and  wanders  up  and  down  in  your  county  ; 
and  have  there  then  thb  writ.  Witnefs,  iJc.  (pay  feal  I/. 
2d,)  If  no  ca.  fa.  firft  fued  out. 

N.  fi;    By  original  the  word  "  then^  is  always  left 
out.  '  .  • 


;*i 


*  Fieri  Facias. 


Cm) 


TO  be  tngrofled  on  a  2/.  6d.  ftampt  parchment,  and 
fcaled  \  and  i$  to  iflue  only  in  the  county  where  the  venue 
is  Uid.  The  (latipners  have  then^  ready  printed.  If  it 
be  into  another  county,  it  is  called  a  tejlatum. 

There  need  not  be  fifteen  days  between  the  tefte  andTefte. 
return  of  any  ca.  fa.  or  fi.  fa.  (except  agmnfi  bail  or  in  out" 
lawry).     Stat.  13  Car.  2.  c.  2./  7,  8. 

If  it  be  fued  out  in  term  time,  tefie  the  writ  the  firjf 
day  of  the  term  (ahhough  the  judgment  is  not  figned  till 
four-  days  after)  ;  if  out  of  term,  tejle  it  the  lajt  day  of  the 
term. 

By  Stat.  29  Car.  2.  the  goods  are  bound  only  from  the 
time  of  the  delivery  of  the  writ  to  the  (hcrifF;  but  lands 
are  bound  from  the  day  of  the  jud^rment.  ' 

It 


lift  natj  iK.futtd  GuttLpAtAftim  ^^t}\  9s  tstlien;  t 
if  all  ihe  ^oioaejr  is  .notieviedl,  efa^  wrk  muft  be  man 
jbtinre  ai&con4  esecuMnctn  to  ipfidcoQt,  btKiaMie  1 
iepond  is  granted  onlbhie  dj^ienc^  of  tbp  firfi.  Mi.  21 
jmd  reciter  what  was  dbne  ^n  the  iScft  by  the  ibedff, 

A  yf«^/  yirw  being  cxecujsed  fraudulently^  t  /,  /i. 
the  ^  of  Mother  9ftcr>v^Fd$>  ihall  fiond  gooii,  «ad  ii 
^  ,  be  pneferred,     i  fVils.  44. 

Shenfir  who  be-  ,   The  (tierifF,  that  began  .tj»e  e«eciit)oii»  ihatt  tad 

it.  alter  ht  is  oot  of  hieoffiGe^  wKJb^itta  vmf^m  tgpi 

.  If  ihe  fiieriff  return,  T^^  te  ba$  Jeviod  Ae  {o 
and  that  they  remain  in  his  h^Miidsifor  want  ofliayf^. 
he  iaoRtiniies  in  office,  .a  fvfnJiHom  ejcponas  iSues  u ai 
/ale  therecrf^i  by  iwjiich  Inb  is  >CDii]ip«lled  iher^o.  If  b 
jout  of  office  befone  he  makee  fate,  thpn  foe  out  a  4^ 
;gas^  direSed  to  the  new  iheriff,  to  ififlraiii  Jthe  oldibi 
do  fell;  whereby  he  iiscompeUabte  Ipfo-do;  or  jcoi 

(*o  tf  f  ^    ^'^^^^^  '*  ^^  ifiues;a§aitift  him  do  llie  ^^e  of  the  (« 

On  a  /.  /i.  upon  a  judgiae Qt  againft  o^e  i>|urtDcr, 
Iheriff'infly  take  the  goods  of  both,  a#id  tjie  vendee  f 
have  a  mci^y  in  common  with  the  other.     Com^.  tV 

If  a  man  died  in  execution,  formerly  hisexectnoni 

no  farther  chargea^ble ;  b>]ut  4)OW,  by  Jlat.  21  ?«.  i.f» 

•  •*  //{ot/^^  ^^  </^  J/>  in  e^ecvtim^  yet  t/li  plarntiff  may  in 

**  execution  agMJaJJ  Ms  Jtmdf^ S'^^^  snd.ciaSiflsJ*    te 

judgmtnt  muft  be  revived  by  zfci,fa,     . 

It  does  not  abateby  the  plaintiff's  death  ;  bpt  the  A 
muft  go  on  to  execute  this  writ.  Mod.  Ca.  L.i^Eq. 
£alk,  322.  6  Mod.  290, 
Ltadlord.  A  landiprd  is  entitled  to  .a  year's  rent  in  the  cafed 

execution,  without  deduction,  and  the  (heriff  muft  1 
4Uireofhim«  i  Amu  c,  14./.  l.;  but «  ground  lao^ 
cannot  .come  in  for  a  year's  .rent  on  an  execution  i$ 
.an  under  Jeflee;  for  the  ftiiuie  only  extends  to  the 
mediate  landlord,  Str.'jiT.;  ^^^  the  landlord  muS 
the  (herifF  notice,  or  he  is  not  bound,  i  Sir,  97. 

If  a  plairtifF  dies  after  a,  yerdiS,  ^od  before  the  i 
bank,  ihoughi  the  judgment  be  right,  yet  41  Jci,  fa,l 
be  awarded,  before  execution.     1  fVilfon  30a. 


I 

If  I  defendant  dies  after  the  firft  diay  of  term,    yet 
Itntiff  may  have  eicecutlon  againft  his  gooc^s,  becaufe 
liidgment  has  reference  to  ih&  firji  day  of  the  term. 

FL  fa.  in  cafe.  FL  fa,  in  debt. 

e  the  Third,     ISa        George  the  Third,    iSc. 
/hcriff  of  Ghucef-    To  the  flieriff  of  Middle- 
Greeting;     Wc   fex^  Greeting:    We  com- 
you.    That  you    mand  you.  That  you  caufe 
to  be  levied  of   the  goods 
and, chattels  in  your  baili- 
wick of   C  D.  as  well  a 
certain  debt  of  60/.  which 
J,  BJ'in  our  court  befpre 
us,  at  Weflminjler^  recover- 


:lo  be  levied  of  the 

and  chattels  in  your 

rick  of    C    D,    50/. 

A.  B»   m  our  court, 

us     at  Wefiminjier^ 

Svered  againft  him,  for 


A- 


trca  againit  mm,  ror    us,  aify^/w/«/rfr,  recover-   /*^w^\ 
mages,  which  he  had    cd  againft  him,  as  alfp  63/.   \    ^7    / 


ed   as  well  by  means 
tftc:  not  performing  cer- 
promifes  and  undertake 
as  for  his  cofts   and 
,^p  by  him    expended 
M[ts  fuit  in  this  behalf, 
4Bif  the  fa  id  C.  is  con- 
ed, as  appears  to  us   of 
tA ;    and  have  yOu  that 
icy  before    our  juflices 
^iflminfler^  on  Saturday 
after  the  marrow    of 
n//,  to  render  to  the 
■.  B.   for  his  damages 
..lid  ;    and  have  there 
writ,      Wiinefs, 


which  in  our  fame  court 
before  us  were  awarded  to 
the  faid  A.  B,  for  his  dama- 
ges which  he  had  fuftained, 
as  well  by  occafion  of  the 
detaining  the  faid  debt ;  as 
for  his  coft  and  charges  by 
him  laid  out  about  his  fuit 
in  this  behalf,,  whereof  the 
faid  C  is  convicted,  as  ap* 
pears  to  us  of  record,  and 
have  you  that  money  before 
us  at  JVefiminfler^  on  Satur^ 
day  next  after  the  morrow 
of  All  Soulsy  to  render  to 
the  faid  A.  for  his  debt  and 
danuges  aforefaid,  and 
have  there  then  this  writ. 
Witnefs,  ^c. 


ier  a  fcire  facias,  after  the  words ^    **  whereof  the 

~    is  eorrvi^eJ^    ar  appears  to  us  of  record ^^  fay, 

uherecf  it  is  cmfuUred  in  our  fame  court ^  before  us^ 

the  faid  A.  have  his  execution  af^ainft  the  faid  B- 

deht  and  damages  aforefaid,  by  the  default  of  the 

as  alfi  appears  to  us  of  record^  and  have  there 

\$his  mrit:^     Witnefs^  &fr. 

R  If 


CO 


i 


The  &ke  Sa  af* 
&i2t. 


The  like  in  €0* 
Vcnanc* 

(•"77) 

TheBkeiae* 
jc^incat. 


If  in  afpmlty  fay^  ^*  for  his  dsnuges  whidi  heftHa 
<<  cdy  as  well  by  reafon  of  a  certain  trefpafs  %fA  tb 
**  bitely  committed  by  the  faid  C.  on  the  (aid  i.  itV 
<«  minfteTy  in  your  county,  as  for  his  cofts,  tff ." 

7/  i#i  coveMfU^  ^  for  his  damages,  which  be  fnibz 
5*  as  weU  by  reafon  of  a  certain  breach  of  ^oove 
*^  made  between  the  faid  C.  and  the  faid  if.  as  (b 

« cofts,  y^r 

For  his  damages  which  he  foftained,  as  wc9byn 
of  a  certain  irefpafs  and  ejedment  committed  a^ 
faid  A  by  the  faid  C  at  E.  ih  your  county,  as  for !«' 


^tftaiumfi.fa,  in  &afe. 

George  f  ^c.  Totheftc- 
rifFs  of  London^  greeting: 
We  command  you.  That 
you  caufe  to  be  levied,  6^r. 
//9  the  end  of  thg  fi.  fa.)  da- 
mages aforefaid.  And  our 
fticriff  of  Middlefex,  Sit  a 
certain  day  now  paft,  re- 
turned  to  jus  an  Wefiminflerf 
That  the  faid  C.  had  JioC 
any  goods  or  chattels  in  Kls 
bailiwick,  whereof  he  could 
caufe  to  be  levied  the  dama- 
ges aforefaid,  or  any  part 
thereof:  Whereas  it  is  tef- 
tified  in  pur  fame  court,  be* 
£ore  us.  That  the  faid  C 
hath  fuificient  goods  and 
chattels  in  your  bailiwick, 
whereof  you  may  caufe  to 
t>e  levied  the  damages  a- 
forefaid,  and  every  -part 
thereof;  and  have  there 
then  this  writ.  Witnefs, 
iff. 


Tefi^vmfi,  fa,  ifl  di 
George^  Uc.  To  A 
riflF  of  MidiUfix^  gre 
i^c.(tefhe€Hd^ik\ 
damages  aforefaid: 
our  Sheriffs  of  Laoht 
certain  day  now  ]d 
turned  to  us,  Thstd 
jC,  had  not  any  ga 
chattels  in  their  bai 
whereof  they  coddc 
be  levied  the  ckbt  an 
a^B  aforefaid,  or  s 
thereof:  Whereas  ii 
tHied  in  otnr  fame  cc 
fore  us,  That  tbe 
hath  fufficienc  gee 
chattels  in  your  bt 
thereof  you  noayc 
be  levied  the  dek » 
ages  aforefaid,  2xA 
part  thereof;  andk 
there  then  this  writ. 
nefs,  £2ff/* 


N.  B.  The  word  (then)  is  to  be  left  out  if  tb 

h  by  original. 


In 


€t(ttttimf. 

Nrnj^mitt  mfi.  fa.        Ft\  fa.  for  the  refidue  in 

debt. 


G^isrge^  Wf .  To  the  (hc- 
iff  of  AWfoikf  greeting : 
IV  e  CO  mm  and  \ou,  That 
rau  omit  not,  by  reafon  of 
Mt  liberty  in  yuur  baili- 
Mk;  byt  that  you  enter 
Ac  fame^  and  caufe  to  be 
evied    of    the  goods    and 


George,  ISc.  greeting : 
Whereas  (to  the  end  of  the 
firfi  (fi.  fa.);  and  you  at 
t;hat  day  returned  to  us. 
That  by  virtue  of  that  writ 
to  you  direSed,  you  had 
caufed  to  be  made  of  the 
goods  and  chattels  of  the 


els  in  your  bailiwick  of    laid  C  the  fum  of  40/.  part 
^.  D.  {the  fame  as  a  fi.  fa.),     of  the  debt  and  danoages^ 


Tejiatum  fi.  fa.    into.  Dur- 
ham^  in  cafe. 
George,     ^c      To    the 
{tight  Reverend  Father  in 

God,  by  divine  Pro- 

ridence  lord  bifliop  of  Dur- 
\am,    greedng :    We  com- 
natid   you.    That  by  our 
trit,  under  the  feal  of  your 
ittlioprick  duly  to  be  made, 
wid  10  the  iheriff   of  the 
^unry  of  Durham  to  be  di- 
eSed,  you  command  him, 
hat  of  the  goods  and  chat- 
el&  of  C  P.  in  his  baili- 
wick, he  caufe  to  be  made 
;  which  A,  B.  lately  in 
.«;  court*  before  us  %xfrefi- 
nimfler,    recovered  agatnfl 
i,     for     his     damages, 
ch  he  had  fuilained,  as 
vdl  by  means  of  the  not 
lerforming  •  certain   pro- 
nifes     and     umiertaktngs, 
itely  made  by  the  faid  C. 
0  the  faid  A.  B.  asiipr  his 
:oCls  and  charges  by  him 
aid  out  about  his  fuit  in 
this 


(•278) 


R2 


in  the  faid  writ  mentioned ; 
which  money  you  had  rea- 
dy on  the  day  and  at  the 
place  in  the  writ  mentioned, 
as  by  the  faid  writ  you  was 
commanded  ;  and  that  the 
faid  C.  had  not  any  other 
or  more  goods  or  chattels 
in  your  bailiwick,  whereof 
you  could  caufe  to  be  le- 
vied the  refidue  of  the  faid 
debt  and  damages,  or  any 
part  thereof;  therefore  we 
conmiand  you,  that  you 
caufe  to  be  levied  of   the 

S roods  and  chattels  of  the 
aid  C,  in  your  bailiwick, 
63/.  3/.  refidue  of  the  faid 
fum  of  103/.  3/.  which  the 
faid  A.  recovered  itgain/l 
him  in  our  faid  court,  be- 
for.e  us,  for  his  fnid  debt 
and  damages ;  and  have  you 
that  money  before  us,  at 
Wejlminjler,  on  Saturday 
next  after  the  morrow  of 
AH  Souls,  to  render,  to  the 
faid  A.  for  the  refidue  of 
the  faid  debt  and  damages ; 
anil 


^i? 


(•479) 


.     €xttttttoti0. 

whereof   the    and  have  you  there  tha 

Witncfs,ef. 


this  behalf, 

faid  C.  is  convided^  as  ap- 
pears to  us  of  record  ;  and 
have  you  the  faid  money 
before  us  at  Weflminjler^ 
on  Saturday  the  morrow  of 
All  Souhf  to  render  to  the 
faid  A.  B.  for  his  damages 
nforefaid:  And  our  flierifF 
of  MiddUfex,  at  a  certain 
day  now  paft  returned  to  iis. 
That  the  faid  C.  had  not 

any  goods  or  chattels  in  his    clefiaftical  goods  of  C  1 
faatliwick,  whereof  he  could    late  of,  Wr.  derk,  in  ya 


this  writ. 


Pi.  fa.  de  bsnis  eeck/utfikii 
in  debt. 

•  George,  ifc.  To  $ 
Right  Reverend  FathcrJ 
God,  Thomasy  by  diw 
Providence  lord  bifccf  i 
Lina^hy  greeting:  Wccrt 
mand  you.  That  of  thco 


caufe  to  be  levied  the  dam- 
ages aforefaid,  or  any  part 
thereof :  Whereas  it  is  tef- 
tified  in  our  fame  court; 
before  us.  That  the  faid  (7. 
hath  fufficient  goods  and 
chattels  in  yoar  county  pa- 
latine ;  whereof  the  (herifiF 
of  your  county  palatine 
may  caufe  to  b^  levied  the 
damages  aforefaid,  and  eve- 
ry parr  thereof ;  and  have 
you  there  then  this  writ. 

Witnefs,  Wr. 


diocefe^  you  caufe  to  be  I 
vied  looo/.  for  %,  dej 
which  A,  B.^'m  our  coi 
before  us  at  Wefbninfitr^f 
covered  againft  him;  t&i 
fo  63/.  which  were  ai^dj 
ed  to  the  faid  A.B.tAt 
'fame  court  before  us,  1 
his  damages,  which  heh 
fuftained,  as  well  breed 
on  of  the  detaining  tl 
debt,  as  for  his  co&  > 
charges  by  him  laid  om 
bout  his  fuit  in  this  bch 
whereof  the  faid  C.  isca 


vi^d,  as  appears  to  w 

record,  and  have  you  the  faid  monies  before  us,  at  W{ 

•      minfteTy  on  Saturday  rxtut  after  the  morrow  of  AttSf^ 

to  render  to  the  faid  A,  B.  for  his  debt  and  daniages  afti 

faid ':  And  our  fheriff  of  MiddlefeXy  on ac 

(4lt  ^  X  •  aftfer  three  weeks  of  the  Holy  Trinity  laft  paft,  returt 
i^Ojio  us  at  Weftminfter,  That  the  faid  CD.  bad  not  i 
goods  or  chattels,  or  a  lay  fee  in  his  baiiiwickj  where 
he  could  caufe  to  be  levied  the  debt  anJ  damages  a(br 
'  faid,  or  any  part  thereof;  and  that  the  faid  C  D.  is  a  I) 
neficed  clerk,  to  wit,  redor  of  the  parifh  and  parii 
thUrch  of  W,  in  the  county  of  5.  in  the  diocefe  of  U 
coin  J  and  have  you  there  then  this  writ.    Witnefs,  ^ 

1 


To  be  fealed  pay  jJ.  and  feut  to  the  regifler  of  the  dio- 
refe,  who  will  make  out  a  fequeftrarion,  tHe  plaintiff  firft 
giving  fecuiity  by  bond  to  the  bi(bop. 


Pi.  fa.  agaifiji  an  adminiflra^ 
trix^  wnere  fie  confejfes 
the  debt  of  the  tejiator. 

Gtorge^  £^r.    We  com- 
Biand  you.  That  you  caufe 
k>  be  levied  of  the  goods 
uid  chattels   in  your  baili-* 
wick,  which  were  of  C.  D. 
\t  the  time  of  his  death, 
n  the  hands  of  E.  admini- 
Irator  of  all   and  fingubr 
be    goods     and    chattels, 
ights  and  credits,    which 
■hereof  the  faid  C.  dcceaf- 
k1  at  the  time  of  his  death, 
vho  died    inteftate,  to  be 
^mtniftered;    40/.   which 
Oil  fi.  in  our  court,  before 
IS  at  Weftminfier^  were  ad- 
udged  to  him  for  his  dam- 
^es,   cofls,   and  charges, 
vhich  he  had  fuflained  by 
tafon  of  the  non-perform- 
ance of   certain    proraifes 
^nd  undertakings  made  by 
he  •  faid  C.  /).  in  his  lifc- 
ime  to  tbe  faid  A.  whc^of 
he  faid  £.  is  convided,  as 
appears  to  us  of  record,  if 
be  has  fo  much  thereof  in 
icr  hands  to  be  adroinifter- 
;d;   and  if  (he  hath   not 
0  much   thereof   in    her 
unds,  to  be  adminiflered, . 
hen  that  you  caufe  to  be 
cvitd  ()/.  10/.    being  the 
coils 


Fi.  fa.  a^eiinfi  an  admnif^ 
tratrix  in  debt. 


Gtwgey  tff .    We  com- 

mand  you.    That  of  the 

g^bds  and  chattels    which    % 

were  of  C  2>.  at  the  time 

of  his  deaths  in  the  hands 

of  £.  widow,    adminiftra- 

trix  of  ail  and  fingular  the 

goods  and  chattels,   rights 

and  credits,  which  were  of 

the  faid  C  at  the  time  of 

his  death,   who  died  intef* 

tate,  to  be  adminiflered  iii 

your  bailiwick,  'you  caufe 

to   be   levied   539/.   debt^ 

which  if.  B.  lately  in  our 

court,   before  us,  at  Wefl* 

miufter^    recovered  againft 

the  faid  £.  adminiftratrix  as 
aforefaid;     and    alfo    x6/. 
which  in   our  faid    court 
were  adjudged  to  the  faid 
J.  for  his  damageSj^  coils, 
and  charges,  which  he  had  /#    q    v 
fuilained,  by  means  of  the  y   QtOlj 
detaining     the     faid  debt, 
whefeof  the  faid  £•  is  con- 
vided,  as^  appears  to  us  o£ 
record,  if  ihe  hath  fo  much        ' 
goods  and  chattels  of  tfie 
faid  C.  at  the  time  of  his 
death  in  her  hands  to  be  ad- 
miniftered;  and  if  (he  hath 
not>.  then  that  you  caufe* 
tft 


S-- 


<^'« 
^•^ 

>»^. 

w-« 


IK; 


(♦282) 


1 


coils  and  chafges   of    the  to  be  levied  the  biA  itt 

faid  J.   and  parcel  of  the  the   damages,    eofis,   fll 

damages   aforefaid  of   the  charges  aforefaid,  of  the  | 

proper  ^ooda  and  chattels  proper  goods  and  chatlds 

of  the  (aid  £.;  ai^d  have  of  the  faid  £.;   and  hive  | 

that  money  before  ns    at  you  that  money  before  us  ^ 

Weftmlnjler^    on    Saturday  at  Weftminftfr,  on  Sthf^  \ 

next,  atlec  the  morrow  of  next  after  the  morrow  of  J 

Ail  Souls ^  10  rfendcr  to  the  All  Smfs^  to  render  toAel 

faid  A.  for  his  damages  a-  faid  it.,  for  his   debt  inl^ 

*  forefiiid;    ahd   have  ther^  damages     aforefaid;    ufl 

then  this  writ.  have  yoa  there  then  darj 

Witnefs,  iSc,  writ.  1 

Witncfs,  lie. 


Ni  B.  If  it  hi  againfi  an  ixeaiktoir^  add  the  wordf^  En**' 
of  the  laft  will  and  teftament  of,*  tfr.  deceafcd. 


outor 


Fi.  fit,  ffT  defendant's  cojfs  in  cafe. 


Georg'0,  ic.  That  you  caufe  f6  be  levied  of  the  goafc- 
^nd  chattels  of  ^.  B.  in  yoar  bailhvick  14/.  10/,  wWelr 
vere  awarded  to  the  (aid  Z>.  in  our  court  before  m  d' 
Wefiminjierj  accordmg  ib  tHe  fofm  of  the  ftatute  io  fodr 
cafe  made  and  provided,  for  \i\^  eo(b  and  chiirges  by  faitt 
expended  in  and  about  his  defence,  in  a  certain  piet  rf 
trefpafs  on  the  cafe  (as  the  aHicnis)^  profecuted  inoir 
faid  court  before  us  by  the  faid  A.  againft  the  faidD.) 
and  have  you  that  money  before  us  at  Wefimtnfier^  d^ 
^c^ ;  and  have  there  then  this  writ.    Witnefs,  &c 


for  cops  on  a  Non/uit. 

George  the  third,  &c. 
To  the.  (herlff  of  Middle- 
Jfx,  greeting:  We  com- 
mand YOU,  That  you  caufe 
to  be  levied  of  the  goods 
and  chattels  in  your  baili- 
wick of  A,  B.  14/.  which 
were  awarded  toC.  Z>.  in 
our  couit, '  before  us  at 
Weft. 


4^  Venditioni  etcponss. 

George,  &c.  To  the  fl»'* 
riff  of  Middkfex^  greetiig: 
Whereas  we  laiely  com- 
manded you.  That  y«i 
(hould  caufe  to  be  levied  of 
the  goods  and  chattels  of 
C  D.  jpl  .  which  /  *• 
lately  in  our  court,  befoe 
us  at  JVeftminfter,  recover- 


form  of  the  ftatute  in 
h  cafe  made  and  provid- 
for  hb  expences  and 
b,  which  he  had  been 
:  to  by  reafon  of  the 
fc  claim  of  the  faid  if. 
I  certain  plea  of  trefpafs 

the  cafe  profecuted  in 
r  faid  court,  before  us^ 
the  faid  A,  againft  the 
d  C.  ;  and  have  you  that 
>ney  before  us  at  Wcft^ 
%fter^  iSc.  Wttnefs,  (/c. 


according  to    ed  againil  him  for  a  debt ; 
and   alfo  63/.  which,  iffc^ 
,(here  infert  the  writ  verba- 
tim);  and  that  you.  fhould 
have  that  money  before  us 
at  WeftminfteTy  on,  ^c,  to 
render  ^o  the  faid  A.  for 
his  debt  and  damages  afore- 
faid;  And  you  at  that  day 
returned  to  us  at  Wefimin'^ 
ftcTy  That  you  had  levied 
the  goods  and  chattels   of 
the  faid  C  to  the  value  of 
the  debt  and  damages  afore* 
d  ;   which  faid  goods  and  chattels  remained  in  yoor 
nds  for  want  of  buyers ;  Therefore  we  being  defirous 
it  the  faid  A.  be  fati^fied  his  faid  debt  and  damages, 
mmand  you,  That  you  fell,  or  caufe  to  be  fold,  the 
id  goods  and  diattels,  and  every  part  thereof,  for  the 
ft  price  that  can  be  got  for  the  fame,  at  leait  for  the 
:bt  and  d:images  aforeiaid ;  fo  that  you  have  that  money 
ifing  from  fuch  fale,  before  us  at  Wejiminfter^  on,  lie. 
^  render  to  the  faid  A.  B.  for  hisdebt  and  damages  afore- 
id  ;    and  have  there. then  thifi  writ.     Witnefs,  bfc. 
*  l*his  writ  is  to  be  (igned  with  Mr.  Heberden^  pay  I/. 
i.  feal  7^.  a  praecipe  is  to  be  made  for  the  office. 
If  the  lands  are  extended  upon  an  elegit ^  the  plaintijBT  is 
►r  ever  barred  from  having  another  execution  ;  but  if  he 
tvtes  on  the  goods  upon  the  elegit^  and  the  (heriff  return  Elepu 
f j/7  as  to  the  land,  a  ca.  fa,  may  ifTue  for  the  refidue  a- 
ain{l  the  defendant;  for  the  eleftion  cannot  be  complete, 
nlefs  the  pbintifF  iias  fome  bene(it  from  the  land.    Sir, 
26, 
Upon  in  f  legit  the  ftieriff  is  to  impanel  a  jury  (but  no 
oticc  thertof  is  given  to  the  other  fide),    who  are  to 
nake  emiuJry  of  all  the  goods  and  chattels  of  the  debtor.  Sheriff 'laoty, 
nd  to  ^ppnife  the  fame,  and  alfo  to  enquire  as  to  his 
ands  and  tenements,  and  upon  fuch  inquifition  the  (heriff 
&  to  deliver  all  the  goods  and  chattels  (except  the  heajls^  of 
he  fhu^h)^  and  a  moiety  of  the  lands,  to  the  party,  and 
niifl  return  his  writ  in  order  to  record  fuch  inquifition.    2 

The 


(•«83) 


The  /heriff  does  not  put  the  plaintiff  in  poSdEo^^ 
therefore,  in  order  to  recover,  he  moft  bring  an  qeft; 
ment. 


To  be  figued  by 
Mr.  Heberden ; 
pay  i«.  %d,  feal 
jd.  i  to  be  in- 
groded  on  a  2/. 
6J.  ftampt 
parchment,  « 
f  recipe  is  made 
for  the  office. 


C284) 


Elegit  /«  <W/. 

George  the  third,  Wf. 
lo  the  Iheriflf  of  Kent, 
greeting:  Whereas  J.  B. 
lately  in  our  court,  before 
us  at  Weftminfter,  by  bill, 
without  our  writ,  and  by 
the  judgment  of  the  faid 
court,  recovered  againft  C. 
/>•  as  well  a  certain  debt  of 
100/.  as  63/.  which  in  our 
faid  court  before  us  were  ad* 
judged  to  the  faid  A.  for  his 
damages,  which  he  fuftain-^ 
ed  by  means  of  the  detain* 
ing*  the  faid  debt,  as  for  his 
cofls  and  charges  by  him  a- 
bout  his  fuit  in  this  behalf 
expended,  whereof  the  faid 
C  D,  is  convided  as  ap- 
pears to  us  of  record,  and  

becaufe  vided,  as  appears  to  fis€ 

record,  and  becaufe 
the  faid  A.  B.  came  into  our  court  before  us,  and  diofe; 
to  have  delivered  to  him  all  the  goods  and  chattels  ci  the 
faid  C.  D.  (except  the  oxen  and  heafts  of  his  plough),  vi 
likewife  a  moiety  of  all  and  fingular  the  lands  and  tene* 
ments  of  the  faid  C.  D.  in  your  bailiwick,  to  hold  tohia 
and  his  afligns,  as  his  free  tenement,  accordii^  to  the 
form  of  the  ftatute  in  fuch  cafe  made  and  profide4: 
until  he  ihall  thereof  have  levied  the  faid  debt  tfi 
Damagei.  damages  ;    therefore-  we  command  you,    that  witbo* 

delay,  you  caufe  to  be  delivered  to  the  faid  A,  W 
reafonable  price  and  extent,  all  the  goods  and  chstt« 
of  the  faid  C.  D.  in  your  bailiwick  {except  tht  M 
and  heafts  of  his  plough),  and  Kkewife  a  moiety  of  J 
fhe  lands   and  tenements  of   tlie  faid  C  />.  in  ^^ 

bailiwiclt 


Elegit  in  cafe. 

George  the  third. 
To  the  flieriff  of 
greeting:  Whereas  jt 
lately  in  our  court, 
us  at  Weftminfter^  by 
without  our  writ,  and 
the  judgment  of  the 
court;  recovered  againt 
D.  ibo/.  which  in  our  ' 
court  before  us  were 
judged  to  the  faid  A,  as 
foif  his  damages,  whkh 
had  fuftained  by  mesas 
the  non-performance 
certain  promifes  and 
takings  made  by  tbebiJC 
to  the  faid  A.  as  for  his 
and  charges  by  him  kidoi 
about  his*fuit  in  this  betd^ 
whereof  the  faid  C.  is 


TT' 


uUwick^  of  which  the  faid  C.  D.  on  the  day 

(the  day  the  judgment  was  pgned)  in  the  tWen- 

-thlrd  year  of  our  reign  (on  which  day  the  judgment 

M  given),  was,  or  at  any  time  fince  hath  been  feixed 

him  the  faid  A.  to  hold  to  him  the  faid  goods  and  chat- 
h^  as  his  own  proper  goods  and  chattels,  and  ajfo  to 
>ld  to  him  and  his  afiigns^  a  moiety  of  the  faid  lands 
id  tenements  as  his  own  free  tenement  according  to  the 
nn  of  the  faid  ftatute,  until  he  {hall  thereof  have  fiiHy 
vied  the  faid  debt  and  damages ;  And  in  what  manner  Dainiia. 
m  fhall  have  executed  this  your  writ,  mak&  appear  to 
r  at  Weftnunfier^  on  Saturday  next  after  the  morrow  of 
U  Souls,  under  your  feal,  and  the  feals  of  them  by  whofc 
Lth  70a  fhall  make  the  faid  extent  and  appraifement; 
id  have  there  then  this  writ,     Witnefs,  CsTr.  /*     Q    \ 

'  A  man  may  award  on  the  roll  as  many  ekgits  as  he  (^  ^^5/ 
reafes,  and  execute  all,  or  any,  at  his  pleafure ;  but  it 
faid,  if  he  awards  an  elegit  in  one  county,  extends  the 
itds  upon  the  writ,  and  afterwards  file  it,  he  is  barred, 
nd  cannot  fne  out  an  elegit  into  another  county  ;  but  an 
Sual  writ  Ought  to  be  fued  out,  to  fave  SL/cire  facias.       ^^j^^^  pi^  j,  1 

Where  by  inquifition  on  an  elegit,  it  is  found  that  the  nete^  to  fop- 
kintiff  was  feized  of  the  lands,  at  the  time  the  judg-  portanqrfhnoit 
lent  was  given  upon  an  ejeSment,  which  muft  be  brought  ^  " 
3  recover  the  poffeflion,  the  plainti£F  need  only  give  in~ 
^idence  the  ofHce  copy  of  the  judgment,  elegit,  and  in- 
uifuion  thereupon  filed,  and  is  not  bound  to  prove  the 
^rty  feized  at  the  time  of  the  judgment ;  and  if  he  was 
nt  feized,  it  muft  be  proved  by  the  other  fide.     Gilb.L. 
f  E,io.  vide  Salk.  563,     Ld.  Ray.  718. 


't 
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Judgmerit.  by  Defaults 

[F  -the  defendant  does  not  plead  within  the  time  allowed 
by  the  rules  of  the  court,  or  confeffes  the  adion,  the 
EainriSF  may  fign  judgment  againft  him  by  default ;  and 
bis  judgment  is  either  interlocutory  or  finaL  Interlocutory 
Bdgmcnts  are  thofe  incomplete  judgments,  whereby  the 
ight  of  the  plaintiff  is  indeed  eftablifhed,  but  the  quan^ 
^  of  damages  fuftained  by  him  is  not  afcertained,  which 
»  the  province  of   a  jury.    Therefore,  if   the  a£^ion 

be 


i 


'^ 


be  in  or/if,  trefp^fs  oribtlJktfofulwiereremifyfimLmi^ 
^f  pf  tiic  jiK%inent  is  intjerlocutoryy  and  there  hwI|| 
a  writ  of  inquiry  ifliied,  direded  to  the  ibenff  of  im 
county  where  the  adion  is  laid,  to  enquire  by  a  jory  yM 
damages  the  plaintiff  bath  fafiained,  who  is  to  retizni£| 
inquifition  to  the  court ;  whereupon  the  plaintiffs  attei 
ney  taxes  his  cofts,  and  llgns  final  judgment :  bot if  m 

(^286^    plaintiff  declares  in  debt,  as  on  bond  for  a  fum  cccti 
X    •  or  in  any  adion  wherein  the  fpecific  thii^  fuedfai 
recovered,  the  judgment  is  ai/oltUefy  compku,  and  k 
\eA  ^  final  judgment, 
Itowtofignaa       Firfl  enter  on  a  roll  (which  you  get  of  Mr. 
interlocutory      ^f  the   Kif^^s   Bench  office)   warrants   of  attomeyi  _ 
^^'^'''^^  the  plaintiff  and  defendant,  make  alfo  a  mcmoraaA 

thereon  of  tie  term  in  which  the  declaration  ^mu  deSm 
orfiled^  then  take  a  treble  penny  ftampt  paper,  and 
0nly  the  memorandum  thereon,  which  carry  to  the  dek 
judgments  in  the  King^s  Brnch  office,  who  'will  Hgn  ' 

If  in  debt  jiidg-  P^y^^-^  ^f^^  *"/.^''-  filing  ^»he^f'^'»nt»  of  ai 
mcntfiMl.         "  ^"^  aSion  be  m  debt  enter  the  judgment  00  a 
half-crown  ftampt  paper,  make  your  entry  on  the  n 
before,  tax  the  cofis  with  the  matter,  and  take  out 
cution. 

A  regular  interlocutory  judgment  may  be  fet  a&k^_ 
ioc^ judJT'  ^  ^°  '^'  *"  ^^^  defendant  to  try  the  meriu  of  h^  d 
aicfit  may  be  let  but  it  muft  be  on  payment  of  cofts,  and  fuch  merits'' 
afiae.  ^ifc  nauft  appear  upon  an  affidavit,  Str.  823.  i  X4.2- 1 

568.  a  writ  of  inquiry  was  fet  afide,  and  defendant  kl 
to  plead  a  fair  plea  .on  payment  coftsi  Salk,  518.    6m 
191.  but  as  the  rule  is  conditional,  take  care  to  psyl 
cofts  forthwith. 
Irregular  judg-       If   plaintiff  figns   an  interlocutory  judinnent 
ncfttmaybcfet  larly,  the  court  will  fet  it  afide  upon  an  affidavit  of 
*^*^  fafts,  in  which  affidavit,  "  Jbew  the  writ  having  _ 

**  land  return,  the  delivery  of  the  declaration,  and  fV 
'*  when  the  rule  to  plead  expired ;  or  if  you  were  upon 
**  of  accommodation,  Jhew  the  f pedal  matter,  and  the  1 
'^  tage  taken :"  and  as  it  is  a  rule  to  (hew  caufe,  there 
no  notice  of  motion. 
If  (lei^iKfaiit  '^  defendant  pleads  a  plea  in  abatement,  before  his 

pjea<k  in  abate-    are  put  in,  as  for  inflance>  when  he  has  obtained  time 
ment,  before  ban  an  order,  and  he  ahcrvt^ai'ds  puts  in  bail,  then  demtodt^ 
^^'^'  *^ "   plea  in  chief,  if  none  filed  or  delivered,  fign  judgment. 

There 


r 


^u&smfnt  by  default. 
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bere  Is  no  need  to  demand  a  plea  afrefh  after  a  judge's 

\  but  after  it  is  expired^  figfi  judgment^  if  no  plea. 

If  defendant  pleads  a  judgnoent  recovered  in  another  if  dcfmdint 

I  after  a  judg^c's  ofdcr,<  you  may  fign  judgment,  as  it  ^^"t^^ttoT 

^  fych  an  liTuablc  plea  as  is  required  by  the  ordef. 


fliam  demtirrer  ifrer  a  jndge^s  order  i^  not  an  iflbable  ' 

I  but  a  real  demurrer  is.     3  Burr.  1 788.  .      '  • 

liere  were  four  counts  in  the  declaration,  nan  affufnpftt 

fed  to  three,  and  a  demurrer  to  the  fourth.     After 

merrt  on  the  demiirreri  the  plaintiff  takes  out  a  writ 

■iMiiry  and  execute  it:  the  demurrer  b^ing  deter-  '"*     "^ 

K  the  court  held  the  judgment  reguhr,  and  that  there  « 

flo  occafion  for  a  mli  frojequt  to  be  entered  ih  the  roll 

I  the  three  counts,  until  he  enter  fiiutl  judgment.    Bfr.  if ei«uted  before 

the  chkf  juftkep 

a  writ  rS  inquiry  be  executed  before  the  chief  jufticc,  tT^^^t  Jl'^^^- 
a  witncfs  wanted,  he  ma^  adjourn  it  over,    if  he  aajoura' 
fes,  to  the  next  fitting,  ftr.8i3.  butitmuflbebnpay- 
ilof  cofts* 

''  the  writ  of  inquiry  be  fet  afide  for  irregularity,  there 
I  be  a  new  ^vrit  jngrofled,  Htl,  fK  Geo.    i.  Gle.  v.  _^ 

fAifrt.   M,  6.  Hrp.  ^  ^  quiry  ^iU  be  or- 

F  ihc  jury  miftakc  in  point  of  law,  or  give  too  fmall  ^^ 
lages,  the  court  will,  on  payment  of  cofts,  order  a 
writ,  Str.  425,  1259.  but  this  muft  be  on  fpecial  ap^  l^^j^  ^^.^^ 

at  ton,  im  return  cbj 

kn  enquiry  executed  oh  the  day  of  the  return  is  good,  8°^- 
Rjsym,    1449.  If  pblnHff  bc- 

Jtcr  interlocutory  judgment  j  and  writ  of  inquiry  award-  ""^^^^^^^^^ 
the  plaintiff  became  bankrupt,  and  afterwards  the  in- ry  jndgmcnc,  be 
■y  was  executed  in  his  own  name,  which  was  held  ™^y  P«»«=^' 

d  without  a yf/.^fl.  2  Wilf.   308.  Notietofkiqulry. 

Vhen  the  judgment  isfi^ed,  gitc  notice  of  executing 
tit  of  inquiry,  and  if  defendant  lives  within  forty  miles  -  s 
t^andm  or  Middle fest^  and  the  venue  be  laid  in  either  of 
fc  places,  the  notice  muft  be  given  eight  days  exclufive 
'^»  ciiy  it  is  delivered ;  if  the  venue  be  laid  in  the  cmn- 
cn  eight  *  dayi  cxcluifive  is  to  be  given  ;  and  Stmdijy 
^  X  accounted  ai  one,  if  it  be  not  the  day  on  which  the 
ice  i»  given. 
"■  la 
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tenm. 


$[tttK(ment  by  ^ENCault? 

In  cafe  there  are  no  proceedings  for  our  tenxs^ 

interlocutory  judgment'  figned,  a  whole  icon's  m 

inquiry  muft  be  given,  which  muft  be  delivered 

the  eifoign  day,  unlefs  the  caufe  has  been  flayed  b; 

lion,  bfc.  M.  4  Attn.  Str.  i  lo. 

Where  pldtttxir       **  In  every  cafe  where  the  plaintiff  ihali  conc-i 

•*^«'«^^^5*  the  country  upon  the  defendant's  plea,  and  (baH , 

SD^*fl°plei»'    '*  notice  of  trial  of  the  iflfue  upon  the  paper  bock, 

and  ghret  notice,  ^*  thereupon  the  defendant,  to  hinder  the  trial  of  the  i 

to(>k*\hefi!rae   "        '  demur  in  law,  upon  the  replication,  or  pki  cf J 

aodce  ihaU  ^  ^*  plaintiff,  and  the  plaintiff  Ihall  join  in  fuch  dema 

fur  inquiry  after  «  and  thereupon  fliall  obtain  judgment,  ihe  attonxf 

^^meiitQQ  ae.«c  ^^  defendant  ihall  be  obliged  to  accept  of  mo 

^*  executing  a  writ  of  inquiry  of  damage*^,  fron>die 

*'  of  notice  of  trial  given  upon  the  paper  book  ;  bflti 

'<  the  plaintiff  ought  to  give  notice  of  the  hourasdf 

<<  of  executing  the  inquiry."     R.  Hill.  8  G^  i. 

ctt^^*^    •  Take  notice  that  a  writ  of  inquiry  of  damages  ia. 

cttong  inqjnry.    ^^j-^^  ^yj  j^  executed  on  Satjurday  the  ninth  day  rf 

kruary  inftant,  between  the  hours  of  ten  and  twdreil 

. ,   clock  in  the  forenoon  of  the  fame  day,  at  the       ~ 

of  the  city  of  London,  dated  this  i  ft  day  of  Febmarj^  i] 

Yow$,l 

J.  K.  plaintidT's  attoni| 

To  Mr.  C.  D.  attorney  for  defendant. 

•# .   m^jji^        If  it  is  in  MiddiefiXy  and  in  tprm  time,  fay,  *'  d 

soisaujiM.  ^,  Q^yjj^ J,  -^  ^j^^.^.  g^^^^^^  Weftminfter,  in  tke  Ml 

."  Middlcfex;'*  if  in  vacation,  "  at  the  fitriffU  4m 
**  Took*s  Court,  Curfitor  Street,  Chancery  Lane,  it: 
*'  cmntj  «/ Middlcfex,*'  (inftead  of  the  Tkree  fm 
Brook  Street.) 
ifia  theewmtry.      Jf  in  the  country,  fay,  ^'  v///  he  executed  at  tie  hmft 

(*o  R/^^  '*  '-'•  ^'  ^o^ntmly  called  or  known  by  thename  mrjigm  ifi 
^O^J  ,,  ^^^^^  j^^^^-^  Oxford,  inthefaidcmntyy 

Service  of  the         *  If  no  attorney  appears  for  the  defendant,  then  cfa 

notice.  your  notice  to  him,  and  leaving  it  at  his  houfe  will  bcf 

ficient.  { 

CovntQitQand.        If  you  do  not  intend  executing  the  inquiry  on  thei 

you  may  countermand  fame,  by  givine  notice  /«■  i 

exclufive  before  the  day  of  executing,  if  in  town,  ami  d 


n 


*nt  lives  wliWm/orty  nulesyof  Londm\  bat  if  he  lives 
e  forty  miles,  l\\tn  Jlx  days  notice  of  countermand  at 
.    by  Stat,  14  Geo,  2.  c.  17. 

notice  of  inquiry  may  be  continued,  over  to  another  Conttooaacc 
bur   not  moie  than  once  inxi  term.  Sir.   119,  you 
continue  the  day  before  it  is  executed  to  any  other 

do  hereby  countermand  the  notice  of  executing  theNotkeof  cowt- 
of    inqairy  given  you  in  this  caufe,  dated,  Wr.  tenntnd. 

do  hereby  com inue  the  notice  of  executing  the  writ  of  t^^^^  ^f     ^ 
iry   given  in  this  caufe  to-..,,^^^     day  of  next,  nuance. ' 

n  t rie  fame  will  be  executeobetw^en  the  fame  hours, 
ai  rhe  fame  place,  dated,  &c. 

Softs  may  be  recovered  for  not  executing  a  ^rit  of  in-  q^^ 
y,    the  fame  as  for  not  going  to  trial,  Str.  728. 
reorgc  the  third,  bv  the  grace  of  God  of  Great  Britain, 
wr^,    and  Ireland,  king  defender  of  the  faith,  &c.    To  ^'^^  ^'^^^^ 
fh Cliffs    of  London,  greeting:   Whereas   Join  Denn, 
ly  in  our  court  before  us  at  fVe/fminfier,  by- bill  with- 
our  writ,  impleaded  Richard  Fenn^  being  in  the  cufto- 
of  the  marihal  of  tjje  Marjbalfea  of  pur  lord  the  now 
**     before   the  king  himfelf :  For  that  whereas    (fct 
he  whole  declaration  verbatim)  to  the  faid  Join,  his 
^  of.  ion/,  as  he  faith  ;  and  fuch  proceedings  were 
:H)n  had  in  our  faid  court  before  us,  that  the  faid 
^  ought  to  recover  his  damages  by  means  of  the  pre- 
fer ;  bill  becaiife  it  is  unknown  to  our  court  befoi'e  us, 
ui  damages  the  faid  John  hath  fuftained  by  means  of 
t  premifes,  therefore  we  command  you,  that  by  the  ' 

th  of  twelve  good  and  *  lawful  men  of  your  bailiwick, 
n  d'ltgently  inquire  what  damages  the  (aid  John  hath 
ft^ined,  as  well  by  means  of  the  premifes,  as  for  his 
ds  a  nd  charges  by  him  about  his  fuit  in  this  behalf  ex- 
?ndcd,  and  make  appear  to  us  at  JVeftminfter,  on  Satur» 
y  next  after  eiglit  davs  of  the  Piu-incation,  the  inquifi- 
>n  which  you  (liaiJ  thereupon  take  under  your  feal,  and 
t  feals  of  thoi'c  by  whofe  oath  you  (hall  take  that  inqui- 
tion,  and  have  tiiere  then  this  writ.  Witnefs  JVilliam 
it!  of  Mansfield^  at  Wejtminjter,  the  '23d  day  of  Janu- 
fj,  in  the  twenty-fourth  year  of  our  reign. 

Stormont  and  IVay. 
To  be  engroffed  on  a  2/.  64,  ftampt  parchment,  and 
mly  fcaled,  pay  'jd.  leave  it  at  the  ilheriflF's  office  for  JJJJJX 

execution. 


(♦290) 


How  to  be  en* 


txtciition,  firft  indorfingon  k  di^  d^  it  is  tok 
pay  in  LonioHj  i/.  €^^  ^d*  if  no  wiuiefle»,  and  4^. 
ry  witncfs ;  in  Middlefex^   \L  101.  4^  otber 
I  is.Cd.  attend  the  execution  on  tbe  dajr.     It  k 
the  day  before  execution.    R.HiL  24  G09.  3. 
Hvlelbr  jOg-        On  the  day  of  the  retuni,  give  a  niie  lor  ' 
nat.  the  clerk  of  th|C  rules,  naming  yoar  caiife  on  a  \ 

fer,  and  wrttiiftg  on  it,   ^*  MuU  fir  judgmmi  m 
pay  zx.  10^.  -  It  expires  in  four  days  next  afar 
Sunday  (or  any  hoKday  on  ^ich  die  court  4am 
is  not  reckoned  a  day,  (unleft  the  rule  is  g^vca  m 
dsnr  of  term,  or  after ;  ^  your  inquifitna  ftoca 
riff,  carry  it  to  the  ftaoip-ofice,  and  ftamp  it  mi 
ble  %s,  6d.  tax  the  coft  with  the  mafter,  pay  ar. 
defendant  may  have  a  rule  from  the  clerk  d[  the 
be  prefent,  if  be  thinks  At ;  psy  V-  ^^^  ^^ . 
take  out  execution,  if  ferved  with  -no  allowaoceaC 
of  error. 

Gewge  the  third,  <^r.  to  (here  infert  the 
^•^^■'»*«"  ^  there  may  be  four  in  each  writ.)  We  command 
^^^^^  every  of  you,  that  fetdng  afide  all  and  itngubr 

and  excufes  whatfoever,  you  and  every  one  of  you, 
appear  jn  your  proper  perfons,  before  WUHatk  Cd(] 
and  WiUiam  Nicholfim,  £fq;  iberiff  of  MlUUfa, 

(^2QT^   loth  ^day  of  Auguji  next^  at  the  (hertff's  ofeeial 
^    J   Courti   CaftU'Yard^   in  the  county  of  ABdd^ 
LnuUn  fay)  before  the  &eriffs  of  the  dty  of  ' 
the  Guildhall  of  the  iaid  city  ;  if  in  tbe  country, 
fore  J.  P.  Efq;  flieriiF  of  the  county  of  Oxfkjk 
koufe  of  commonly  called  or  knows 

name  or  fign  of  tbe  in  Oxfirdf  ' 

county,)  there  to  teftify  the  truth  of  all  and  ~ 
things  according  to  the  beft  of  your  iirfonnation 
ledge,  in  a  certain  caufe  now  depending  in  our 
fore  us,  between  A.  B.  plaintiff,  and"  C.  D^ 
a  plea  of  trefpafs  on  the  cafe  (as  the  nature  of 
is),  on  wh'ich  our  certain  writ  of  inqu'u-y  of 
been  fent  by  us,  out  of  our  faid  court  and 
the  faid  iberiff,  then  and  there  in  due  form  of  hw9 
executed  before  the  faid  flieriff,  and  this  you,  or  df 
you,  ihail  in  no  wife  omit,  under  the  penahj  of  if 


nefii  frdli^m  earl  of  Mansfield^  at  Wijhmnfttr  tl^e 
i  day  of  yt^^>  in  the  22d  year  of  our  reign. 

Stormont  and  ^^j^. 
*his    muft  be  ingrofled  on   a^  2x.  6d,  ftanipt  piece  of 
bmenc,  get  fame  at  ftatioher&.     It  muft  be  figned  an4 
d  I   pay  ugning  \s,   2d.  feal  yd.  ferve  your  witnefles 
k  a  copy,  pay  li.  each,  and  make  a  note  for  the  office 

,&nJoMy  to  wit,  fubpcerifi  to  teftify  on  inquiry  betweeo  Prgtdft. 
B.     plaintiff,  and  C.  Z>.  defendant,  on  the  part  of  the 
Ddflf.  7.  K.  Attorney. 

ktry  of  Interlocutofy^  and  final  Judgment. 

EtfTRY  on  the  roll  of  an  interlocutory  judgment^ 
€ard  of  inquiry^  and  final  judgntent  therton^  where  <il«^ 
ration  is  of  z  former  term. 

As  yet  of  the  term  of  St.  Hilary,  in  the  2j[th  year  of  the 
pi  of  king  George  the  third*  ff^itnefs  Wilham  Earl  of 
msneld. 

♦  London  (fs.)  John  Denn  (the  plaintiff)  puts  in  his  place,  Wamntt  of  at- 
i  7.  his  attorney,  againft  Richard  Fenn  (the  defendant)  ^/iTL^v^N 
a  plea  of  trefpafson  the  cafe.  ^    ^9^^ 

London^  f /J  j.ihe  faid  Richard  Fenn^  in  hit  own  perfon* 
the  fuit  of  the  faid  John  Denn^  in  the  plea  aforefaid. 
\Londony  (ft.)  Be  tt  remembered^  That  in  Michaelmas 
rm  laft  paft,  before  our  lord  the  king,  at  IVeJinnnJler^ 
fl(ne  John  J>enn^  by  J.  J.  hi^  attorney  and  brought  intp 
le  court  of  our  faid  lord  the  king,  before  the  king  himfelf, 
en  there,  his  certain  bill  asainft  Richard  Fenn ^  being  in 
le  cuftody  of  the  marlhal  of  the  Marjhalfea^  of  our  lord 
It  now  king,  before  the  king  himfelf,  of  a  plea  of  trefpafs 
R  the  cafe,  and  there  are  pkdges  for  the  profecution,  to 
St,  John  Doe  and  Richard  Rse^  which  faid  bill  follows 
\  thcfe  woids  to  wit,  London  (fs.)  John  Denn  complains 
f  Richard  Fenn,  There  infert  the  whole  declaration  ex- 
Sly  to  the  word  fuit,  6V  J  tlien  in  a  new  linejidd  the 
idgmenc  as  follows : 

And  now  at  this  day  (that  is  to  fay)  on  Friday  next 
ftcr  the  oaave  of  St.  hilary^  in  this  fame  term,  until  I^pwlmce.    . 
ilhich   day  the  faid  Richard  had  leave  to  imparle  to  ihe 
iiid  bill,  and  then  to  anfwer  the  fame^  isTc .  at  wTiich  day 

before 


1 


^Etttrp  of  3[ttted0Ciitorp. 

before  our  laid  lord  the  king  at  fPefimn^, 
the  faid  John  by  his  faid  attorney,  as  the  laid 
his  own  perfbn»  and  the'  faid  Richard  defends  the 
and  injury  when,  tfr .  and  (ays  nothing  in  bar  or  pi 
on  of  the  (aid  adion  of  the  (aid  Jcbftj  by  wfaidi  the 
y^hn  remains  therein  undefended  againft  the  (aid  Xkk 
tor  which  the  faid  John  ought  to  recover  againft  tk 
Richard^  his  damages  by  occafion  cS  the  premi(es; 
becaufe  it  is  unknown  to  the  court  of  our  (aid  ksd 
king  now  here,  what  damages  the  faid  Joihf  bath  ft 
by  reafon  of  the  prcmifes  aforefaid.    It  is  theidbrc 
sianded  to  the  (berifis  that  by  the  oath  of  twelve  gpod 
bwful  men  of  their  bailiwick,  they  d3igent}y  incpiiie 
damages  the  faid  JohtthaiXh  fufbined,  as  weD  by  diei 
^^  V   aforefaid,  as  for  his  cofts  and  *  charges  by  him,  aboat 

C  ^93/  ^"^^  ^^  ^^^  behalf  expended  ;  and  that  they  fend  the  in 
fition  which  they  (nail  thereupon  take  to  our  loni 
king  at  Wejtmnjler^  on  Tuefday  next  after  e^t  dm 
the  rurification,  under  their  leal,  and  the  feals  of  dmi 
whofe  oath  they  (hall  take  the  faid  inquifttion,  t 
with  the  writ  of  our  faid  lord  the  king,  to  them  the 
direAed,  the  fame  day  is  given  to  the  (ziAJehi^  al 
fame  place ;  at  which  day  before  our  faid  lord  the  ia%^ 
Weftminfttr^  came  the  faid  y*A«,  by  his  (kid  attorney, 
the  (herifB,  to  wit,  Barnard  Turner^  £(q;  and  11 
Sberiftioqulfiti-f^/Vm^,  £fq;  (heriflls  of  the  faid  city,  returned  a  a 
on.  inquifidon  indented,  taken  before  them  at  the  Gmldh^di 

dfefcx!!  't^  <^*'y  <>f  London,  in  the  parilh  of  St.  Laurence-Jewrj^  ia 
•«  flicrifF,"  ind  ward  of  Cheap,  in  the  fame  city,  on  the  i 

be,  inftcad  of    of  February,   in  the   24th  year  of  the  reign  rf  our  (b»-^ 
'^*  reign  lord  the  now  king,  by  the  oath  of  twelve  hooel 

lawful  men  of  thei^  bailiwick,  by  which  it  is  found  dot 
faid  John  Denn  hath  fuftained  damages,  by  occa(xon  of  1 
premifes,  over  and  above  his  cofts  and  charges  to  2dL  x 
Judgment  figned  for  thofe  cofts  and  charges  to  i/.  91.  4^.     Therefbrekt 
^  ^  day  of  Feb.  confidcred  that  the  faid  John  recover  againft  the  faid  BicheSi 
'^  ^'  hisdams^es  aforefaid,  by  the  faid  inquifition  above  fottoil! 

and  alfo  9/.  I  ox.  %d,  for  his  fard  cofts  and  charges  by  die  ooat 
of  our  faid  lord  the  king  now  here,  adjudged  of  inatalei 
to  the  faid  John,  by  his  aflent ;  which  damages  in  the  wbok 
Mtrcy.  amount  to  31/.  and  the  faid  John  in  mercy,  ^c. 


and  final  ^Ut0m«tt. 

if  your  decUration  be  of  9ne  term^  and  the  interlocutcF 
[odgtnent  of  amther^  there  mud  be  an  imparlance  en- 
dd,  fo  as  to  continue  the  pleadings  over  from  the  deli- 
y  of  the  declaration,  to  the  figning  of  the  judgment ; 
r  if  declaration  and  the  judgment  be  of  o/i^  term,  then  ah 
Parlance  is  not  neceflary,  and  the  entry  will  be  thus :  ^      , 

Df  the  term  of  St.  Hilary^  14  Gecurgi  3.     Witnefs,  Wr. 

f*2Q4) 
^Middlefex^  \     John  Derm,  puts  in  his  place  J.  K.  his  ^^^  ij,fwhe« 

to  wit.      I   attorney,    againft  Richgrd  Fem,    in  a  d«Ur»tion  is  of 

ai  of  trefpafs  and  affault.  -  the  (ime  term. 

MiddUfex  (fs.)  The  Taid  Richard  Fern  puts  in  his  place 
B.  his  attorney,  at  the  fuit  of  theTaidyaJbtZ)^ms,  in 
e  plea  aforefaid. 
Middlefex,    1      Be  it   remembered.  That  on  *  ^ '"''^^J^  »  xht  firft  a»y 

to  wit.  3  next  after  the  odave  of  St.  Hilary,  in  of  torn 
ia  fame  term,  before  our  lord  the  king,  at  Wefimnfler, 
unes  John  Dcnn,  by  J.  K.  his  attorney,  and  brings  into 
0  court  of  our  faid  ford  the  king,  before  the  king  him- 
%  now  here,  his  certain  bill  againft  Richard  Fern,  be- 
g  in  the  cuftody  of  the  marlhal  of  the  Marjhalfea,  of 
If  lord  the  now  king,  before  the  king  himfelf,  of  a  plea 
F  trefp^is*  and  afll^ult^  and  therp  are  pledge  fq^  the  pro- 
tcution,  to  wit,  John  Doe  and  Richard  Roe,  which  faid 
iH  follows  in  thefe  word^  to  wit:  M^dilefex^  |o  wit, 
lO'C  enter  the  i^d^'f^\^wvfrha!tim\|f>  fui^%  ^c,)  then  091 
pew  line  add  the  judgment. 

And  the  faid  Richard,  by  5^.  B.  his  attorney,  cpm^  Tudcmenu 
nd  defends  (he  force  and  injury,  when,  ^c.  and  fays- 
^ling  in  barer  preciufion  of  th^  faid  adiop  of  the  faid 
yia,  wh^r^by  the  faid  John  remains  therein  undefended 
(piinft  the  faid  Richard^  for  which  the  faid  John  ought  to 
^over  againft  the  faid  Richard,  his  damages  by  occaiion 
f  the  pr^mifes,  but  hecaufe  it  is  unknownj^  ^c.  as  in  the 
[]rmer» 

In  order  to  prevent  the  executior^  of  a  writ  of  inquiry,  Ctgutvif. 
ic.  frequently  the  defendant  (to  favc  the  cofts)  confeflTes 
he  adion,  or  his  attqrney  does  it  for  him,  with  a  ftay  Takctt  indnv' 
if  the  execution,  which  confefficn  is  generally  wrote  in  ^^  ^j»« ^"™  ®^ 
he  margin  of  the  declaration,  or  it  may  be  do^e  qq  plain  ^  ^  ^  * 
S  proper 


SEnquirp  before  the  €l>icf  3;nffia. 

^aper  thus  :  "  /  cor^efs  this  affion ;  and  that  thfUit 
**  hath  fujiained  damage  to  the  ameuat  of  2oL  ^4^1 
**  coJIs  and  charges  (to  be  taxed  by  the  mafter)  Mkki 
**  greed  that  no  jttdgment  Jbail  be  entered  upy  er  exeaMf 
**  fue  until  the  12th  day  of  April  next,  in  defaub  tf  ftpA 

(^  \    '*  of  thefum  of  lol.  heing  *  the  debt  in  this  affim.    tA 

295/  **  do  further  agree,  that  no  writ  of  error  fbaU  bt  hnA 
•^  nor  any  bill  in  equity  filed ;  and  that  in  cafe  the^am 
**  fball  enter  up  his  judgment,  he  fball  be  at  liberty  t%M 
•*  the  f aid  loL  together  with  all  cofts,  fberrfs  pmlf 
**  and  all  other,  fees.  As  witnefs  my  hand,  &€.**  ! 
If  the  confeflion  be  in  an  adion  of  debt,  then  it  maf  I 
'*  thereby  confefs  the  debt  in  this  caufe,  and  that  A ^ 
^*  tiff  hath  fufiained  damage  to  the  amount  of  \i.ieUtt\ 
**  cofis  and  charges,  to  be  taxed  by  the  mafter,  aniiem 
•*  is  agreed  to  be  paid  as  follows,  fire.**  as  above. 
jSgln^t  tftTr  ^f  ^^^  confefllon  is,  that  the  judgment  (haH  be  old 
•nfeffion.  'uf>,  iign  it  on  a  double  half-crown  ftampt  papcfi  is  k] 
final ;  but  you  do  not  pay  for  the  entries  anew,  iMi| 
there  occafion  for  a  new  roll,  pay  2/.  6rf.  for  the  W 
dary's  fee,  and  6d,  for  the  further  entry  of  the  judgBP 
and  make  the  entry  on  the  judgment  paper  onlysstel 
the  end  of  memorandum.  | 

Inquiry  before  the  Chief  Jufiice. 

Sfore l^hS^     T  H  E  R  E  arc  cafes  upon  whicl^  application  itfj' 
joftice^  made  to  the  court  to  have  a  writ  of  inquiry  cxccotw" 

fore  the  chief  jiifticc  at  the  fittings^  or  before  the  j«»( 
of  afliTic ;  but  leave  is  feldom  granted,  unlefs  the  t& 
very  fpecial,  as  where  the  law  is  mixed  with  the  ftftj 
It  appears  to  be  of  too  much  confequence  for  the  M 
to  undertake,  in  which  cafe  the  jury  fet  their  hawfc^ 
feals  to  their  vcrdid;  and,  upon  the  trial,  the  jw 
nijiprius  is  only  an  afliftant  to  the  iheriif,  and  has  nop 
cial  power ;  and  i£  the  parties  come  to  an  agreemeo^ ^ 
the  trial,  the  judge  is  to  fign  it,  and  afterwards  tbe^ 
may  be  moVed  to  have  it  made  a  rule  of  court,  »  * 

(290^      *  The  way  to  apply  is,  to  make  affidavit,  fettingj» 

How  tp  apply,    the  circumftances  of  the  parties,  plaintiff  and  defewW 

andtlic  nature  of  the  aftion,  upon  which  the  cool''' 


Sfutigiitttit  on  ai9arrattt  of  ^t^orttey. 

rant  a  rule  to  (Kew  caufe ;  and  in  cafe  of  fuccefs,  you 
nay  move  the  court  for  the  flieriffs  to  return  a  good  ju- 
Yp  which  is  granted  of  courfe  on  the  fird  motion  ;  pay 
ounfel  ic/.  6d. 

I  can  find  no  other  writ  but  the  common  one,  therefore 
reAinie  that  the  rule  of  court  is  fufBcicnt  authority  for 
lie  chief  juftice  to  execute  it.  And  the.  notice  ought  to 
e  for  the  fittings  or  aflizes  generally,  and  not  for  any 
articuUr  day,  you  enter  it  with  the  marfhal  the  fame  as 
record,  and  pay  i\s,  SJ,  and  the  court  fees,  thelherifF 
tight  to  make  the  return,  and  not.  the  clerk  of  the.  nijl 
rius. 

Retraxit* 

I T  is  very  common  after  plea  pleaded  to  confefs  the 
idion;  in  fuch  cafe,  you  put  in  the  confeflion  the  con- 
sent of  the  defendant  to  withdraw  his  plea,  fo  that*  a  re- 
raxit  may  be  entered  by  the  mafter,  wh<r  will  not  do  it 
inlefs  ike  attorney  for  the  defendant  if  prefent,  in  which 
»fe,  enter  the  pleadings  on  the  roll  with  the  relinquidi*  ' 
Bent  of  the  defendant's  plea,  take  fame  to  the  clerk  of 
the  judgments,  who  will  enter  them,  and  fign  the  judg- 
Mnt  on  a  2/.  f>d.  ftamp,  then  go  to  the  mafter,  and  he 
R^ill  enter  the  retraxit  in  the  mai^in  of  the  roll. 

Judgment  on  a  Warrant  of  Attorney. 


I 


IT  is  ordered  by  the  court,   "  That  no  bailiflF  or  (he-  No  Bailiff,  flTc.        ! 
riflF's  officer  fliall  prefume  to  exad  or  take  from  any  *°  ^»^^««y  ^ar^ 

rf.         ,    .        ,     -  r        n     ,      ,  tv  ^  ram  to  acknow- 

pcrfon,  being  m  his  cuftody  by  arreft,  any  warrant  to  ledge  a  judgment,       1 
acknowledge  a  judgment,  ♦but  in  the  prefence  of  an  t^tin^-  j 

attorney  for  the  defendant,   which  attorney  fliall  then  ^^^^^^^l 
^  fubfcrihe  his  name  thereunto ;  which  faid  warrant  fliall  defendant, 
be  produced  when  the  faid  Judgment  fliall  be  acknow-  ^*20'7^ 
Icdged.    And  if  any  bailiff  or  flieriff's  officer  fliall  ^    ^y// 
hereafter  offend  or  do  contrarywife,  he  fliall  be  fe- 
verely  puniflied  for  fo  doing:  And  it  is  further  ordered, 
that  no  attorney  (hall  from  henceforth  acknowledge,  or 
enter,  or  caufe  to  be  acknowledged  or  entered,  any 
S  2  "  judgment 


3[u^tt»iit  on  S^arrant  of  ^tttrMf. 

**  judgmcm  by  colour  of  any  warrant  gotten  from  i^ 
*^  defendant  being  under  err  eft,  otherwife  than  as  is  ifaifr 
•*  faid,"  E.  15.  Car.  2. 
An  attorney  ^^  happens  very  frequently,  that.after  the  dcfcndMlil 

muft  beprdent.  arrefted,  the  pkintitr  in  4»rder  to  prevent  expoxty  afr^ 
cepts  a  warrant  of  attorney  for  the  fatney  wii  a  d^» 
ance  thereon^  payable  iy  inJlallmeMi^  but  care  imift  be  taktt 
that  fuch  warrant  of  attorney  be  esecuted  in  the  prefafll 
of  an  attorney  for  the  defendant,  and  exprefsiy  named  k 
him,  who  16  to  inform  him  of  the  nature  of  fiichwimH 
and  the  attorney  is  to  fubfcrtbe  his  name  as  a  writnefili 
the  due  execution  thereof,  fuch  attorney  whether  of  At 
!  ,  one  court  or  t'le  other,  is  fujBcient,  Str,  530. 

When  not  ncceT-      -ph^  warrant  of  attorney  b  confined  to  judgnrient  in  tk 
^*  particular  caufc,  whereupon  the  defendant  is  incuftrifi 

and  docs  not  extend  to  warranis  given  to  confefs  pJf 
ments  in  other  adiioas ;  for.  In  the  firft  cafe,  the  s»^ 
Bey  being  prcfcnt,  is  to  avoid  aU  praSices  on  the  fsrtM 
the  plaintiff,  and  to  fee  it  is  done  withom  durels  <rf  ii* 
prifonmcnt ;  in  the  other,  the  plaintiff  haa  no  power  oW 
the  defendant^  ^Burr.  i^g^.  Raym.  797. 

When  iudgn^ent  ,   ^  *^  3^^»^  ^  "^  ^'''^'^  ."P  ^**^  *  ^^5^1 

h  tobcentrw!  up  day  aftcf  thc  warrant  of  attorney  given,  it  cannpt  i>e» 

wiihottt  motion,  without  Aioticai  in  term  tinae,  whi^  mud  be  uponaiP* 

fidavit  of  the  debt  due,  ar  part  th^r^f  being  »"'*^^ 

the  due  execution  of  the  warrant,  and  the  defciHW* 

/*        Q\  **^*"S  ^'^^-    ^^  "^^y.  ^  ^*^***^  ^  *  *'^^  **'**^  affidavit  isfr 
^    2^0 J  fore  a  judge  in  vacation,  who  will  make  an  order  to  « 

entered  up. 
U  xoywM  old       jf  ^j^   warrant  of  attorney  be  above  ten  years  old,  tftc 

motion  muft  be  .  y,  •,  1     •         "'    . 

made.  motion  muft  m  made  m  court. 

Kow'toentisrit      If  it  is  given  to  a  fern  foli^   and  (he  marries  hcitft 

up  if  given  to  a   jiidgment  'i>  entered  up,  application  muft  be  ntSidc  to  » 

{to&mi.  Uurt  for  leave  to  enter  it  up  by  the  hulband  and^ 

rk«.  founded  upon  an  affidavit  proving  their  nuarnage,  3  oor* 

If  to  two,  ana       if  a  warrant  of  attorney  be  given  to  two,  and  one  ^ 

ona  did.  before  judgment  entered,  leave  will  be  given  to  the  luf 

vivorto  enter  it  up,  i  Wilf.  311.  ^ 

Tbp  court  will  order  a  warrant  of  attorney  to  c^^ 

judgment  to  be  delivered  up  if  obtained  by  fraud,  bctofc 

any  ufe  has  been  made  of  it.     Doug.  Rep.  186. 


^vtitmnct  on  WAttant  of  ^ttmuep. 

The  court  wiil  not  fet  a  wafrailt  of  attorney  afichron 
ccount  of  its  being  given  by  a  defendant  in  cuQody, 
tfithout  an  attorney  prefent  on  hh  papt^  if  executed  bv 
he  defendant  purpofely  with  a  view  to  cheat  the  plaintiff, 
rillman  v. Hill,  Cbw.  Rep,  141.  It  is  good  if  given  by 
me  in  cuftody  uVider  an  execution,,  though  no  attorney 
le  prefent  on  hii  behalf.  For  the  rule  of  Eafler  \  5  Car. 
U  does  i3ot  extend  to  it.  But  if  the  party  had  been  pre* 
railed  on  to  acknowledge  it,  £^r.  for  more  than  was  due, 
ihe  court  would  |rive  Telief  under  circumftances.  Fell 
igainft  Rilfyf  ibid,  281. 

JVood/vuard  gavt   %  warrant  of  attorney  to  confefs  ^  y^Y^^f^toetitet'it' 
judgment,  and  died  within  a  year  after  in  time   of  vaca-  up  if  defendant 
don,     before   the  effoign-day   of  the  fubfcqujent    term,  <^^- 
which  was  Eajier  term:    the  attorney,  after  his  death, 
entered  up  the  judgment  as  of  the  precedii^  term,  but 
brought  not  the  roil  in  before  ^he  eflbign-day  of  Eajier 
termv  and  it  was  moved  to  hav^  the  judgment  fet  aiide^ 
Ibe  warrant  of  attorney  being  revoked  l^y  ihe.death  of.  the 
{arty.  Holt^  C»  J.  if  the  party  dies  la  the  vacation,  the  at- 
torney may  enter  up  judgment  that  vacation,  as  of    the 
preceding  term,  and  it  is  a  judgment  at  the  common*   f*2QQ^ 
law,  as  oif  the  preceding  term,  though  it  be  not  fo  upon   ^       y^J 
the  (latute  of  frauds  in  refpe^  to  purchafers,  but  from 
,the  figning,  fo  this  ]udgmen.t  is  good«     i  Sail.  87.  2  Ld. 
Ray.  766.  2  Sir.  &8a. 

A  judgment  entered  up  by  an  attorney's  clerk,  who  Judgment  enter- 

ofed  the  name  of  a  regular  attorney,    but  without  his  ^^y^Jj^^^'J^'j^^ 

knowledge  or  confent,  was  fet  afidc,     5  Bur.  2660.  ufcVthc  Wnl^of 

^  a  regular  attor- 

ney, fet  afide. 

Court  would  npt  fet  afidc  a  judgment  upon  an  old  war-  Yl^Tf ^'^^if 
rant  of  attorney  figned,  though  the  defendant   died  the  IiqI^}^  aS^nd- 
day  the  motion  was  made  for  leave  to  enier  it  up,  t;/e.  ant  died  the  day 
at  feven  in  the  morning.    Str.  108 1 .  ikvT^in^h^' "' 

morning. 

Leave  will  be  given  to  enter  up  a  jodgrrient  on  an  old  Cannot  enter 
vrarrant  of  attorney  at  the  fuit  of  an  executor,    if  the  {"foment  on 

1  .        i  *       f    .  %   f,     *m     t  •  '  c-y     warrant  ot  at- 

word^  are  at  the  fmt  of  the  phmtiff,  his  exfcut<srs,  err.  tomcy  after 
^cr  the  death  of  the  plaintiff,  bnt  not  othefwife.     Sir.  plaintiff's  dc^ib 

7.8.  B«n,..  44.  ::^x*i;i!: 

If 


Slu^fftn^nt  on  30atrtint  of  guttornrp. 

How  to  apply  in      Jf  judgment  is  to  be  figned  in  the  yacation^  ukethe 
▼acauon.  affidavit  to  a  judge's   chambers,  who  will  give  yoo  id 

order  to  enter  up  fame  ;  pay  4/.  ;  no  counfei's  hand  is 
requifite.  . 

If  it  is  figned  in  term,  you  get  counfel  to  move  for 

In  term.  leave  to  enter  up  judgment ;  pay  10/.  W.  draw  up  ok 

at  the  clerk  of  the  rules  ;  pajr  5/.  if  a  country  affidavit, 

2/.  filing ;    then  fign  your  judgment  on  a   double  half 

crown,  as  hereafter. 

J.  B.  plaintiff, 
In  the  King^s  Bench.  and 

C.  D.  defendant. 

Affidavit.  jI^  b.  of  Wf .  the  above  named  plaintiflF,    and  E,  F. 

of,  Wr.  gentlemen,  feverally  make  oath,  and  fay,  tol 
firft  this  deponent  A,  B.  for  himfelf  faith.  Thai  tkc 
above-named  defendant  C  D.  being  juftly  indebted  unto 
this  deponent,  in  the  fum  of  20L  .for  money  paid  forth 
faid  defendant,  did,  in  order  to  fecure  unto  him  the  fam^ 
execute  unto  this  deponent  a  warrant  of  attorney,  bear- 
ing date  the  2c5th  day  of  yanuary,  1781,  thereby  auiho- 

r*'?Ooli  rifing  *  certain  attornies  therein-named,  or  any  other  at- 
^  torney  of  (his  courf,  to  appear  for  him  the  faid  C  D.  is 
of  the  theA  laft  Michaelmas  term,  or  any  other  fubreqaent 
term,  and  then  and  there  to  receive  a  declaration  for  bia 
in  an  adion  pf  debt,  for  40/.  for  money  borrowed,  at  die 
fuit  of  this  deponent,  and  to  confefs  the  fame  adion,  cr 
elfe  to  fuffcr  a  judgment  by  nildicit^  or  otherwife  to  p*fi 
againft  him  in  the  fame  a6lion,  and  to  be  thereupon  foittfa- 
with  entered  up  againft  him  of  record  of  this  court.  Asi 
this  deponent  further  faith,  that  there  is  juflly  due  ^ 
owing  to  him,  this  deponent,  for  principal  money  and  ia* 
tereft  thereon,  the  fum  of  22/.  11/.  (or  the  fum  of  i^ 
the  defendant  having  paid  the  fum  of  12/.  11/.  part  there- 
of as  the  cafe  is)  and  that  he  verily  believes  the  faid  dt- 
fendant  is  living,  he  this  deponent,  having  feen  and  coo* 
verfed  with  him  about  ten  days  fince.  And  this  deponent 
£.  F.  for  himfelf,  faith,  that  he  was  prefent,  and  did  fee 
the  faid  warrant  of  attorney  executed  by  the  faid  defin- 
dant,  and  that  the  name  C.  D.  fet  and  fubfcribed  at  die 
foot  thereof,  is  of  the  proper  hand-writing  of  the  faid  C 
A  and  that  he  did  fign,  feal,  and,  as  his  ad  and  6^ii 
deliver  the  fame  in  the  prefence  of  this  deponent-,  t^ 

thit 


Sttbfftnent  on  Wanant  of  ^ttornep.. 

that  the  name  £.  F.  fet  and  fubrcribed,    as  the  witnefs 
thereto,  is  of  the  proper  hand-writing  of  this  deponent. 

The  jadgment  is  figned  upon  a  double   half- crown  How  to  fign 
flamp,    and  common  h«il  muft  be  filed :   firft  enter  the  J"^"*"*' 
warrants  of  attorney  on  the  roll  and  memorandum  of  the 
term  you  enter  it,  then  the  following  declaration  and  judg- 
ment: / 

■  London  ffi)  A.  B,  puts  in  his  pkce  /.  /.  his  attorney  a-  Entry  of  t  jwlg- 
gainft  a  D.  in  a  plea  of  debt.  "S^tJtttc^. 

London  (fs)  The  faid  C.  2>.  puts  in  his  place  /.  K,  his  *  ^^* 

attorney,  at  the  fuit  of  the  faid  if,  B.  in  the  plea  afore- 
fiii 

Lindan  (fs.)  Be  it  remembered  (here  put  a  memoran- 
<luni  as  in  p.  294),  as  far  as,  which  faid  bill  follows,  in 
tfiefe  words,  to  wit,  London^  to  wit.  A,  B,  complains  of 
C.  D.  being  in  the  cuftody  of  ♦  the  Marfhal  of  the  Mar-  T^'lOl'^ 
fbaJjea^  of  our  lord  the  now  king,  before  the  king  him-  ^    •^.       ^ 
felf^  of  a  plea,  that  he  render  to  the  faid  A,  B.  40/.  of 
lawful  money  of  Great-Britain^  which  he  owes  to,  and. 
nnjuffly  detains  from  him.     For  that  whereas  the  faid  C.       i 
•rthe         day  of        in  the  year  of  our  Lord,   1781,  at  The  date  o/ 
Lmdon  aforefaid,  to  wit,  in  the  parish  of  St.  Mary  U  Bow^  warrMtof  at- 
in  the  ward  of  Cheap,  borrowed  of  the  faid  A,  B.  the  faid  ***'^^' 
40/,  to  be  paid  to.  the  faid  A,  when  he  the  faid  C  fhould 
tcrthereto  afterwards  requeued ;  yet  the  faid  C  (although 
often  requeued,  l^c.)  hath  not  yet  paid  the  faid  40/.  a- 
liove  demanded,  or  any  part  thereof  to  the  faid  A.  but  he  - 
to  pay  the  fame,   or  any  part   thereof,    hath   hitherto 
wholly  refufedj  and  ftill  refufes,   to  the  faid  A.  his  da- 
mage of  loA  and  therefore  he  brings  his  tliit,  Wf, 

And  the  faid  C  by  /.  K.  his  attorney,  conies  a.nd  de-  jud^nnent  by 
fends  the  wrong  and  injury,  when  ifc.  and  fays  nothing  in  ■'/<//>«/. 
bar  or  preclufion  of  the  faid  adion  of  the  faid  A.  by  which 
the  faid  A.  remains  therein  undefended  againft  the  faidC 
Therefore  it  is  confidered,  that  the  faid  A.  recover  againft  J^'^^l/^^ 
the  faid  C,  his  faid  debt,  ami  alfo  6^1.  for  his  damages,  i^gi. 
yhich  he  hath  fuilained,  as  well  by  occafion  of  the  detain- 
ing the  faid  debt,  as  for  his  cods  and  charges,  by  him  a- 
bout  his  fuit  in  that  behalf  expended,  by  the  court  of  our 
lord  the  king,  now  here  adjudged  to  the  faid  A.  by  his  af-  j^ 
ftnt,  and  the  faid  C.  in  mercy,  (fc.  ' 

If  it  is  upon  an  old  warrant  of  attorney^  the  matter  al- 
lows 83/.  for  cofts. 

Add  . 


^[ubgintttt^. 

And  the  Tgld  C.  by  /.  K,  his  atlorrtey,  comes  and  i- 
im!X2/«7''  fends  the  wron^  and  injury  when,  i^c.  and  the  faidit 
mn  inpr     ux,    ^^^^^  ^^^^^  ^^^^  j.^.^  ^^  ^^^  anfwcr  to  his  faid  dcdaration: 

whereupon  the  faid  attorney  of  the  faid  C.  faya*  that  be 
is  not  informed  by  the  faid  C  of  any  anfwer  to  be  givea 
for  the  faid  C  in  the  premifes,  nor  doth  he  fay  any  ihinj 
in  bar,  or  preclufion,'  of  the  faid  adion  of  the  faid  A 
by  which  the  faid  A.  rtmahis  therein  undefended  a^ioft 
the  faid  C.  ThereJFore  it  is  confidered  (as  in  the  other  jttdj* 
mcnt  by  nii  dicit  ^rbatim.) 

(*302)  *  Judgments. 

-  A  N  D  the  (^\i  ttichardy  by  y.  7^  his  attorney,  coma 

cogn!^aaIonem  <^J^  ^"^  dcfeftds  the  wrong  and  injur}'',  when,  Gc.  ant 
iacafc.  feys,   Thit  he  canhm  deny  the  faid  aJ^ion  of  the  faid 

J^«,  nor  but  that  he  did  undertake  and  promife,  in  oiasi* 
Her  and  form  as  the  faid  John  hath  above  thereof  com- 
plained againft  him  ;  nor  but  that  the  laid  John  hath  fnf- 
taincd  dafna^es, '  by  occaflort  of  the  nonperformance  of  | 
the  faid  feVeral  promifes  and  undertakings,  to  20/,  as  he  j 
'   ' '         the  faid  John  hath  above  in  his  faid  declaration  fuppofed^ 
and  hereupon  the  faid  John  prays,  That  the  faid  dama^ 
fo  ackno\vlcdged,  together  with  his  expences  and  com» 
laid    out  by  him  about    his  fuit  in    thi$  behalf,  maybe. 
Jodgment  figncd  adjudged  to  him,  Wr.  Therefore  H  is  conftdered^  That  the  ' 
lothNov.  2783.  i^^^j  ^y^j^^  retover  againft  the   faid  jR/VAW  his  damages 
aforefaid,  foby  hiin  in  fornf  aforefaid  acknowledged,  and 
alfo  10/:  for  his  cofts  and  charges  by  the  court  here  ad-  ! 
jndged  to  the  faid  John^  by  his  affent,  which  faid  damages,  i 
j^grcy.  ^"  ^^^  whole,  amount  to  30/.  and  the  faid  Richard^  ia 

rtercy  Gfr. 
Judgmcnt^n^        To  the  end  bf  the  demurrer  hook.     At  which  day,  before 
rcpiicltipa,**    *  ^^^  i^6ri  the  King  at  Wejlminjier,  came  the  parties  afore-  ,. 
^      /  faid,    by  their  attornies  aforefaid,  and  hereupon  the  pre* 

i.  .  hiifes  befng  feen  by  the  faid  couft  here,  and  fully  under-  \ 
flood,  it  appears  to  the  faid  court  here,  that  the  faid  flea  1 
of  the-faid  A.  by  way  of  reply  to  the  faid  plea  of  the  faid 
C  and  the  matters  therein  contained,  are  Sufficient  in  law  ; 
for  the  faid  A,  to  have  and  maintain  his  faid  adioa  there-  \ 
of  againft  the  faid  C  as  the  faid  A,  hath  above  alledg«(i> 
for  which  the  faid  A.  otight  to  recover  his  damages  by 

occtfioa 


ocufioo  of  the  prcrtiifcs ;  but  becaufe  it  is  unknown  to 
the  court  of  our  Lord  the  King,  now  here  what  damages 
the  hid  A,  6tth  fuftained  by  the  means  aforefaid,  the 
jberiffs  are  commanded  (as  in  a  judgment  by  dcfiutt).  ^^  ^ 

•  Enter  all  the  proceedings  to  the  end  of  the  iflue>  (    3^3/ 
I   then  80  ort  thus  \  At  which  day,  before  our  faid  Lord  Judgment  u  in 
I   the  King  at  Wejlminfter^    came  the  parties  aforefaid,  ^^^f^^^/*  . 
[  by  ihcir  attornies  aforefaid,    and    fticriff  did  not  fend 
I  the  ftid  writ,     nor  did   he .  do    any    thing   thereon : 
i   Therefore  let  a   jury  thereupon  come  before  our  faid 

I   lord  the  king,  at  Wefiminfttr^  on-*— next,  after ^ — 

I   iwdve,  ^f.  the  fame  day  is  given  to  the  faidif.  there  Wr. 
j  At  which  day,  before  our  faid  lord  the  king,  at  IVeflmm- 
'  ftr^  came  the  faid  G.  by  his  faid  attorney  ;  and  the  faid 
'  i.  (although  folemnly  called)   came  not  j  and  it  appear- 
ing to  the  court  here,  that  the  faid  A.  hath  negleded  to 
bring.the  iflue  above  joined  on  to  be  tried,  according  to 
the  courfe  and  praftice  of  the  faid  court ;  therefor^,  ac- 
cording to  the  form  of  the  ftatute  in  fuch  cafe  made  and 
fmi'akdfltiscon/idered^hy  the  faid  court  here,  that  the  faid 
;f.  take  nothing  by  his  faid  writ,  but  that   he   and  his 
pledges  to  profecute,  to  wit,  Jokn  Dob  and  Richard  Roe, 
be  in  mercy,  Wr. ;  and  that  the  faid  A,  go  thereof  with-  ' 

iwtdiy.     And  it  is  furtfur  conftdered  by  the  faid  court, 
that  the  faid  C  recover  againft  the  faid  A.  14A  10/.  for 
hiscofts  an^  charges,  by  him,  about  his  defence  in  this 
beblf  fuftained^  adjudged  by  the  court  here  to  the  faid 
C  at  his  requeft,  according  to  the  form  of  the  ftatute  in 
that  caie  made  and  provided;  and  that  the  faid  C  have 
hii  execution  thereof,  ^c. 
To  tie  end  of  the  iffue.     At  which  day  before  our  faid  ^^^^c^Hui 
I  lord  the  king,  at  W^minfler^  came  the  parties  aforefaid,  ud  reconi,  on  a 
i  by  their  attornies  aforefaid;  and  the  faid  C.  Z>.  hath  not ">1« ^0  Produce. 
j  here  in  court  the  record  of  the  faid  judgment  by  him 
!  abofc  in  his  plea  aforefaid  alledged,  but  made  default  of 
t  producing  the  faiH  record*     Therefore  it  is  conjideredy  that 
I  the  faid  A.  .ought  to  recover  his  damages  by  reafon  of 
i  the  premifes  ;  but  becaufe  it  is  unknown,  to  the  court 
I  heie  what<kimages  the  faid-/f.  hath  fuftained  by  the  means 
-  aforefaid,  the  fheriflF  is  commarKJed,  that  by  the  oath  of 
'  tvrelve  good  and  lawful  men  of  his  bailiwick,  he  dili- 
gently 


(*  "^OA^  gently  *  inqoire  what  damages,  i^c^  (as  ixl  a  juc^ment  bnf 
^    ^^  default). 

Kctnrit  in  otic*      Entry  of  a  retraxit  after  plea  pleaded,  and  a  confcffioa 
gi veni  or  reli^a  verificatione.^Ki  which  day,  before  oar  fail 
lord  the  King,  at  JVeftmnJier^  came  the  parties  afbrefaid^  i 
by  their  attornies  aforefaid;  and   hereupon  the  fatd  C! 
by  his,  faid  attorney,  relinquilhes  his  faid  plea  by  hia  : 
above  pleaded,  and  faith.  That  he  cannot  deny  the  fsiJ 
action  of  the  faid  A,  nor  but  that  he  did  undertake  aad 
promife,  in  manner  and  form  as  the  faid  if.'fiath  above 
complained  againft  him ;  nor  but  ths^t  the  faid  A.  hath 
fuftained  damages,  by  occafion  of  the  nonperformance  ef 
the  faid  feveral  promifes  and  undertakings,  in  the  faid 
declaration  mentioned  to  aoA  as  he  hath  therein  fuppofcd;^ 
and  hereupon  the  faFd  A.  prays  that  the  faid  damages  fo  ac- 
knowledged, together  with  his  coils  and  charges  laid  oat 
by  him  about  his  fuit  in  this  behalf,  may  be  adjadged  la  i 
him.     Therefore,  Wf. 
And  the  faid  D.  prays  a  day  to  rejoin  to  the  faid  re* 

Juagment  for .   plication,  and  it  is  granted  to  him,   &r.     And  hereiqK« 

iSkr*iL*d2t.    *  *^y  '*  S*^^"  *®  *^^  parties  aforefaid,  before  oor  lori 

^^^^         '    the  icing,  at  Weftminfltr^    until  Tuefday  next   after,  Bt, 

for  him  the  Tatd  A  to  rejoin,  lie.  at  which  day  bcfai; 

our  faid  lord  the  king,  at  Wefiminfier^  the  faid  A.  by  kif 

faid  attorney  comes,  and  the  faid  D,  although  ibiemi^f 

demanded,  doth  not  come  but  makes  defai^t^  whereby 

the  faid  A,  remains  therein  undefended  againftthe  faidllj 

Therefore  it  is  confidered  that  the  faid  A.  recover  agsidl 

the  faid  D.  his  faid  debt ;  and  affo  5/.  for  his  daina^ 

which  he  hath  fuflained,  as  well  by  the  occafion  of  dft 

detliinifig  the  faid  debt,  as  for  his  cods  and  charges  \^ 

him,  about  his  fuit  in  this  behalf  laid  out,  adjtidged  isi 

the  faid  A.  by  the  court  of  our  faid  lord  the  kingnov] 

*'*^'  here,  by  his  affent.     And  the  faid  D.  in  mercy,  lie. 

N9Hpr9s  for  not      Enter  defendant's  warrant  of  attorney  on  the  roll,  aol 

entering  the       copy  the  iffue  delivered,  *then  go  on  thus :  At  which  da)^ 

■^  before  our  lord  the  king  at  Wefimlnjier^  ♦  came  the  pi* 

C    3^5/   ^'^^  aforefaid,  by  their  attornies  aforefaid,  and   the  fte* 

riff  did  not  return  the  faid  writ,  nor  did  he  do  any  thiif 

thereon ;  therefore,  as  before,  let  a  jury  thereupon  cooK 

before  our  lordthe  king  at  Wejlmnjter,  on  Saturday  next,  afi^ 


jrthc  morrow  of  All  Souls,  1 2.  Wr.  by  whom  £ffr.  and  who 

either^  Vc  becaufe  as  well,  l^^a  the  fame  day  is  given 

t  the  parties  aforefaid,  at  the  fame   place.    At  which 

ly,     before  our   lord   the  king  at  Wejiminfter,   came 

le  parties   aforefaid,  by  their  atrornies  aforefaid,   and 

le  fheriff    did  not    return   the   faid   writ,  nor  did  he 

>  any    thine  thereon;  whereupon  the  faid  B.  prays 

le  court   of  our  (aid  lord  the  king,  that  the   faid  il 

lay  ctiter  the    iflue  joined    between  the  faid   partieis,  ^   * 

hereupon  the  faid  A,  is  ordered  by  the  court  of  our  faid 

cd  the  king  here,  that  he  enter  the  faid  iflue  joined  on 

■  •        next  after (the  day  of  the  rule  given)  in  \ 

lis  fame  term,  on  the  peril  attending  the  negleft 
lereofy  the  fame  day  is  given  to  the  faid  J?.  there,  (!fr. 
t  which  day,  before  our  faid  lord  the  king  at  WeJiminRer, 
»ne  the  faixf  £.  by  his  attorney,  and  the  faid  M.  al- 
ough  folemnly  called,  came  not  but  makes  default,  nor 
ith  he  entered  the  iflue  joined  in  the  plea  aforefaid. 
\erefore  it  is  cmfidered  by  the  court  here,  that  the  faid 
;  take  nothing  by  his  aforefaid  bill,  but  that  he  and  his 
edges  to  profecute  be  amerced,  and  that  the  faid  E. 
ay  depart  the  court  here  without  day,  for  ever  difmifl^ed 
^efrom.       //  is  alfo  confidcrcd^  by  his  majefty's   faid 

rrt  here,  that  the  faid  fi.  recover  agair/l  the  faid  A. 
for  his  cofls  and  charges  by  him,  about  his  defence 
this  behalf  expended,  .adjudged  by  the  faid  court 
'  our  faid  lord  the  king  now  here,  to  the  faid  B.  by 
%  aflent,  according  to  the  form  of  the  flatute  in  fuch 
fe  made  and  provided,  and  that  the  faid  B.  have  his 
lecution  thereof,  Wr. 

Of  Reviving  Judgments  by  Scire  Facias.  '  (  3^^} 

B  Y  the  common  law,  a  plaintifi*  could  not  have  ex- 
Dtion  upon  a  judgment  or  recognizance,  after  a  year 
d  a^y  pafled  ;    but  ought  to  commence  an  a£lion  of 
bt  upon  the  judgment,  or  recogni7.ance,  2   Injl*  469. 
^  Lit.  290  A.     But  now,  by  Stat,  W,  2.  13   Ed,  3.  r. 
I*  he  may  have  a  fc ire  facias  quare  execuiionem  non. 
If  there  has  been  no  ca.  fa.  fi.  fa,  eligit^  or  hah,  fac. 
fefftonem  fued  out,   within  the  year  and  day,  then,   in  ft,*^  ©uMn  th^ 
rfclr  to  rev?Ve  the  judgment,  and  take  out  execution,  county  where  the 
n  muft  fue  out  a  fcire  facias  into  the  county  where  o"S»*^*l  •^^"n 
z  vermeil  laid,  the  court  fuppofing  the  defendant  to  ^**' 

refide 


refide  in  the  Tame  county  where  the  drigimd  Mm  « 

brought.     Salk.  258.  600. 
Vofci.fa.wxeC-     Th'i^fci.fa,  was  imtnded  to  prevent  a  forpriije  sp 
fary,  ifdcfcncUnt  i^e  defendant  after  the  year  and  day  elapfcdi  bm  wb 

lias  made  the  dc" «         r^  r^        tii  •»•'•  •        «•  1 

],y.  he  aflrcdts  the  delay,  by  bnngmg  a  writ  of  error,  U 

above  a  year  and  a  day,  yet  execution  may  iffue  wkb 

vifcs.fa.:    And  it  is  faid,  that  the  taw  is  ocberwife, 

the  pUintifF  be  delayed  by  injvndion^  Str.  301.    But 

execution  was  taken  out  without  t^  feu  fa,  where  the 

fendant  had  made  delays  by  biHs  io  chancery  for  ii^ 

tions,   and  by  obtaining  time  for  payment,  which 

court  held  regular,  and  dticharged  the  nde  obtahxil 

fetting  the  proceedings  aftde  with  cofts.     2  Bun.  663> 

Compntition  of      '^^^  Y^^  ^*H  bc  computed  from  the  day  of  figi 

theyear.  judgment,  tiot  by  the  number  of  terms. 

If  emrf  broo  h        There  needs  nofci.fa.  if  error  bc  brovght  ontheji 

00  need  of  zfii*.  TCitTii  Within  a  year  after  the  judgment,  'rill  a  ycaru 

/«.  till  a  year  and  day  aftef  the  error  on  judgment  thereon  affinned.    5 

day  after  affirm-  oo 

If  execution  is  not  returned  by  the  fheriff,  or  not  i 

ifcjrccTition  not  continuances  on  it  cannot  be  entered  on  the  roll?  ai 
~c«i"„r  «h«^y  ?«    and  thereupon  ^^ca.fa    after  the  y«r. 
ce«  cannot  be  cji-  oMt  fct,  fa,  defendant  fhall  be  dticharged  out  of  com 
tercd.  and  plaintiff  pay  cofts.     2  JVih.  82.  Barnes  213. 

(#  \       ♦If  jadgmcat  be  with  cejfet  executio  by  agreement, 

3^7 J  fuch  a  time,  there  needs  nofci.fa.  till  a  yearaad 
ifindgmcntwirh  ^f^^^  the  time  ^med,  tho'  foch  ceJTet,  Wt.  is  not  ai 
needs  no  fci  fa.  on  the  foJi.     Mod,  Caj.  280  • 

till  a  year  aod 
day  3tTcr  time 

o*^^"*'  h   f  ^^  *  "'^^  recovers  a  judgment,  and  the  defendant 

foidant!  judg-  before  execution,  the  judgment  muft  be  revived  by  , 
inent  to  be  re-    facias  agaitiff  his  executors  or  adminifirators. 

The  like  on  ^^  '^  plaintiff  die*,  his  executor  or  adminiftrator 

death  of  plaintiff,  revivc  the  fame  by  fci,  fa.  unlcfs  executed  before  hisd 
NcccfTary  on  a  f^  jj  neceiTary  in  cafe  the  plaintiff  Becomes  nonfufl 
If  execution  once  ^^  ^  ^^^^  ^^  exccutiott  be  oflce  fued  out  and  enterc 
fuedout,necdnot  the  roH,  it  may  be  continued  unit!  you  fuc  out  and 
faeout/f/r^/a- ^yjg  a  ncw  One,  and  be  as  effeftual  as  if  new  writs 

iffucd  every  term.     Str.  100.  Mod.  Caf  288. 
May  be  fued  out      The  writ  of  fcirc  focias  may  bc  fued  out  of  comf 
t^'^""  *'*fci*t  *"y  ^^"^^  within  feven  years  of  the  judgment*being '"-" 


tot  after  tliat^  there  muft  be  «  motion  for  leave  to  fue  aftcnrpiai  a  m^ 
it  at  tke  fide  bar,  which  is  dooe  by  attending  at  fFeflmm-  ^^^"^tr. 
j^er  before  the  judges  go  into  court.    The  flerk  of  the 
TiAes  draws  up  the  rule  in  the  evening,  there  is  no  occa*^ 
fioQ  IP  ferve  it  oir  defendant  or  his  attorney. 

It  may  be  had  upon  motion  in  court  without  an  affida*  l^ay  be  fijrf  one 
vk  of  the  debt  or  the  defendant  living,  if  the  Judgment  J^JSout  mo^ 
be  of  ten  years  ftanding,   and  no  execucton  taken  out.  or  affiaarit* 
Counfd's fee  is  lo/. .6il.  itis  abfolute  in  the  firft inftance» 
rale  6x. 

Execution  cannot  be  fued  out  on  a  judgment  revived  Exeaitionannot 
hffiire  facias  after  the  year  and  day,  and  no  execution  if-  ^  ^»^  *"«  ^^^ 
fued,  but  muft  he  again  i  evived.  ^^^^TZ^TT 

year  vid  4  4»f* 

Every  writ  of  fcija,  upon  which  a  nihil  is  to  he  re-  ^tfj!r t^nldfto 
turned^  ihati  be  delivered  to  or  left  in  the  office  of  the  Uy  (bme  time!. 
tktntf  (bme  time  before  the  return  of  fuch  writ.     R.  Ea. 
5  Geo.  a.  and  no  writ  of  atias  fit.  fa.  Aall  iffuc  until  the  /*/,^0'\ 
(afkfrl.fa.  be  returnable.    Trin.  8.  #  W.  3.  12  Mod.  87.   V    3^^/ 
Amfthae  every  writ  of  alius  fai.  fa.  ihaH  be  delivered  to,  2?,"^™  of^The 
or  left  in,   the  office  of  the  {SatnSfour  days  exchfive  be-  firft  fci.fs.  and 
fee  the  return  of  fiich  writ.    Ea.  <  Geo.  2,  ^  ^f  ^'  «*«r* 

»  *  ^  in  office  behn 

retam. 

Each /Z-i.yZr.  by  bill  ftaH  have  feven  days  between  the  E»ch  to  have  fe- 
I  frjle  and  return.    If  there  are  two,  there  muft  be  15  dsys  JXtSd  JSJIl^ 
I  between  th?  tir/fg  of  the  firft  and  return  of  the  fecmd.  Mod. 
I  Cj/I  Letw  and  Equity.  227.  305.  fo/i.  599.  and  every  writ 
i  %Ji  aiias  fliaii  bear  '/^^  the  day  of  the  return  of  the  firft. 
S«ft*   509*  6  ^dSu/.  86.    In  the  common  pleas,  it  is  de- 
termtned  tbat  there  need  not  1 5  days  between  the  tefie 
and  return  of  each  fai»fa» ;  but  only  1 5  days  between  the 
tejie  of  the  far/l  and  return  of  Ait/ecand.  2  Black.  Rep.  922. 
.therefore  this  law  will  be  good  by  original^ 

The  general  prafiice  upon  twofai.fas.  is  to  feave  the  Firft  fiifi.  left 
firft  me  day  befare  the  return  for  a  «/*//,  which  is  thought  ^j^^^J^^ 
\   lo  he  a  fufficient  time  within  the  rule.    E.  5  Geo.  2.  «  ««   » 

i      Every  writ  oifiire  facias  ^  of  which  notice  (^tW  be  given  o«e/«-i.  fi  no* 
ID  the  defendant  or  defendants,  ftiall  he  delivered  to,  or  ^^^i;;;;"^;^^^*^ 
left  in  the  office  of  the  flier  iff,  faurdays  befare  the  return  tctatn. 
of  fuch  writ,  exclufive  of  the  day  on  which  fuch  writ  is 
retnmahk.     Ea.  %'Geo,  2 

The 


nedty  ofwtf-     ThiB  time  is  fettled  for  warning  the  defendants  vptti 
"^*  fit,  fa.  againft  bail,  which  may  be  done  on  the  return d^; 

and  fo  of  courfe  the  writ  to  revive  only,  may  be  b  taif 

dered.    3  Buir.  1360. 
Ettht  days  be-      There  muft  be  eight  days  between,  die  tefie  and  ram^ 
twceii  the  writ   if  by  W//  upon  one  fit.  fg,  Str*  765. 
«J*  ■]?*"  ®^**°*      *  ®  revive  a  judgment  it  is  feidom  that  the  party  is  w» 
■**•  -^  ed  by  the  iheriiF;  but  if  he  is,  the  fiinficias  muft  be  Hi 

at  the  {beriiF's  office,  and  a  warrant  or  fununoos  tato 

thereon,  direded  to  your  officer,  pay  2s.  4J.  who  vl 

ferve  it. 
HowtobeiM        The  fiire  facias  is  t<f  he  engrofied  on  2Lis.6d.lmf 
^^  parchment,  which  take  to  Mn  H^terden,  with  ^fneifk 

(♦^qq\  who  wiH.fign  it,  pay  him  ix.  8i  ♦  feal,  jd.    If  Utfel 
3    yy  »{^i7,  take  it  to  the  iberiff  *s  office,  pay  u.  for  eadi  4e 
fendant ;   upon  the  return  day  fue  out  an  alias^  fig^  a 
feal  it  as  before,  and  leave  it  at  the  fberiffs  office)  i 
Frmife.  form  of  jhe  ^rit  and  pracipe  are  as  follow : 

'  MiddUfex^  fci.  fa.  to  revivi  far  A#  B.  agmfiZ.% 
for  lool.  debtf  and  631.  damages^    rctumabU  m,  te . 

y.  iC,  Attora^i. 

Siirt' facias  in        C/#r^/  thc  3d,  bv  the  gracc  of  God  of  Great'BfVi 

^^*  France  J  TLiAInlana^  king,  defender  of  the  bith,  ^cA 

the  iheriiF  ol  Middlefexy  greeting  $  Wheieas  J^J^ 

lately  in  our  court  before  us  at  n^ejlmtnfttry  by  bili  «i 

out  our  writ,  and  by  the  judgment  of  the  iaine  cooitii 

covered  againft  Charles  Fenn,  1000/.  for  a  debt,  mi  4 

6y.  for  his  damages  which  he  fuftained,  as  well  by  ocafii 

of  the  detaining  the  (aid  debt,  as  for  his  cofts  and  dnf 

by  him  aboutliis  fuit  in  that  behalf  expended,  whereof  i 

faid  Charles  is  convi£led,  as  appears  to  us  of  reconi»l 

npw  on  the  behalf  of  the  faid  John  we  have  been  ioforai 

that  although  judgment  be  thereupon  ^ven,  yet  exeouM 

for  the  iaid  debt  and  damaees  flill  remains  to  be  mtki 

him ;  whereupon  the  faid  John  hath  humbly  be(bag)ll 

to  provide  him.  a  proper  remedy   in    this    behalf;  fl 

we  being  defirous  that  what  is  right  and  jufl  (houki  he^ 

a  If  an  aVar,  Iky  on  this  occallon,  command  you  ■,  that  by  good  awlta 

rJi^  Jir  ^^  ^^  ^f  y^"'"  l»iliwick,  you  caufe  it  to  be  made  knai 

to  the  faid  Charles^  that  he  be  before  us,  at  ffyiai^ 

on         .  next  after  to  fbew  if  he  has,  or  imfl 

of  any  thing  to  fay  for  himfelf,  why  the  faid  Jd^n  ihoi 

a 


not  have  this  execution  againft  him  for  the  debt  and  damages 
Bfbre&id,  according  to  tfie  force,  form,  and  efFed  of  the 
6U  recovery,  if  it  (hall  feem  expedient  to  him  fo  to  do : 
and  further  to  do  and  receive  what  our  court  before  us  &all 
dien  and  there  confider  of  him  in-  this  behalf;  and  have 
joa  there  at  the  fiime  time  the  names  of  thofe  by  whom 
TOttfliail  fo  caufe  it  to  be  known  to  him,  and  this  writ. 
Witnefs  •  IVilliam  earl  of  Mansfield^  at  Wefiminfter^  the    f%  v 

day  of  in  the  24th  year  of  our  reign.     .       V  3^^/ 

StorimntTiniWay. 

George  the  third,  £ffr.     To  the  flieriflF  of  KenL  greet-  ^^  ...    .     . 
h^  :  Whereas  John  Buttle,  lately  in  our  court  before  us  ^^  "^^  "«^- 
trt  Weftminfier,  by  bill  without  our  writ,  and  by  the  judg- 
ment of  the  fame  court,  recovered  againft  Char  Jet  Waters 
50/.  for  his  damages  which  he  had  fuftained,  as  well  by 
^afion  of  the  not  performing  certain  promifes  and  tm- 
riertakings  made  by  the  faid  Charles,  to  the  faid  John,  as 
fer  his  cofts  and  charges  by  him,  about  his  fuit  in  that 
Ikthalf  expended,  whereof  the  faid  Charles  is  convided, 
W  appears  to  us  of  record,  and  now    on  the   behalf  of 
idle  faid  Jehn^  we  have  been  informed,  l^c.  (as  in  the 
iAer  precedent,  only  leave  the  word  ^*  debt^*  out.) 
I    For  his  damages  which  he  fuftained,  as  well  by  means  The  like  intitf- 
)tf  a  certain  treipafs  committed  by  the  faid  defendant  at  P^ 
jr  in  your  county,  as  for  his  cofts,  Vc. 

\\  For  his  damages  which  he  had  fuftained,   as  weH  y^yl^^'^ffT^' 
(Kcafion  of  a  certain  trefpafs  and  affault,  made  by  the  * 

Ifiyd  defendant  on  the  faid  plaintiff,  at  in  your 

^nty. 

For  his  damages  which  he  had  fuftained,  by  reafon  of  if  in  eovenmt. 
{i  certain  breach  of  covenant  made  by  the  faid  C.  to  the 
bid  if.  as  to  his  cofts,  fcTr. 

'i  George  bfc.  Whereas  A,  B.  lately  in  our  court  before 
his  at  Weftminfter,  by  bill  without  "our  writ,  and  by  the  -  .  -  .  . 
kdgment  of  the  fame  court,  recovered  againft  C  Z>.  40/.  nitoiriT 
pbr  his  damages,  which  he  had  fuftained,  as  well  by  oc- 
^fion  of  the  detaining  the  faid  debt,  as  for  his  cofts  and 
Vharges  by  him  laid  out  about  his  fiiit  in  this  behalf, 
hereof  the  faid  C.  is  conviQcdj  as  appears  to  us  of  re- 
jc«f-d,  and  now  on  the  behalf  of  the  faid  A.  we  have  re- 
ceived information  in  our  court  before  us,  that  although 

judgment 


judgment  be  thereupon  given,    yet  ei^witioii  oC  Ik 
faid  damages   ftill  r^pi^in$  to  \^  made  tp  him;  aiii 

^  -^  -^  on^  of  all  andfingular  the  goods  and  chattels,  nglhtt 
and  credits,  which  were  of  the  faid  C  at  the  time  4 
his  death,  .was  committed  and  granted  to  £.  F.  the  «^ 
dow  and  relia  of  the  faid  C  in  due  form  of  law,  urn 
have  received  information  from  the  &id  A.  wbcffloptt 
the  faid  J,>  hath  befought  *us,  that  a  proper  reiotdy  ■ 
this  particular,  may  be  provided  for  him  ;  and  we,  be- 
ing willing  that  what  k  jud  and  right  (hould  be  ioa^ 
command  yop,  that  by  honeft  and  (awful  men  of  y«i 
bailiwick,  you  malte  known  to  the  faid  E,  admintftrtiiii 
a$  aforefaid,  that  (be  be  before  us  at  W^Jinunfiir^  i 

next  after 
to  (hew  if  (be  has,  or  Hnow$  of  any  thing  to  fay  £or  k 
felf,  why  the  faid  A.  ogght  not  to.  have  his  executooa 
gain(l  her,  for  thedamageis  aforefaid,  robe  levied  loA 
goods  and  chattels  which  w<jre  of  the  faid  C  at  theol 
of  his  death>  in  her  h^mts  tp  b^  adminiftered,  accorfi 
to  the  force,  forn>  and  eifeOt  of  the  faid  recovery,  i 
(hall  feem  expedient  tor  bim  fo  to  do#  and  further  tai 

iw.  M      .  n  *"^  receive  (as  in  the  former  one)* 

^*  the  damagfsjlill  remains  ^  he  mflde  |p  ^tm,^^  then  fay :  k 

whereas  the  faid  C,  P.  is  fince  dead,   hnving  firft 

made  his  )a(l  will  and  teAament,  and  Appointed  £.  f. 

ecutor  thereof,  a^  we  b^^y^  been  informed  in  our  faidc 

before  us ;  whereupon  the  faid  A,   hath  befought  es 

proyide  him  a  proper  remedy,  C^^.  as  in  the  other, 

fay  executor f  in(tead  of  adnunijir^rijf. 

The  like  by  an        Oeorge  the  third,  (5fr.  Wherca$  A.  B,  lately  iB  our 

mcutor.  before  us  (as  in  the  BrA/ci.fa.  "/«  r/fan/,")  yet  excoij 

on  of  the  faid  judgment  (liUrenmins  to  be  nude,  aa^A 

faid  A,  is  fince  dead,  as.  we  have  received  infonniMI 

from  C.  G.  executor  of  the  h(t  will  and  teftament  of  ii 

faid  At  and  becaufe  we  afe  willing  (a$  in  th«  former  flM| 

to  (hew  if  he  hath,  or  knoweth  of  anything  .  to  faf  bj 

^^  N    himfelf,    why  the  faid  C.  G.  executor^  as   a(bnefai4^ 

\   3^^)   OMght  not  to  have  execution  againft  bim for  the  duotf 

afcfcfaid,  according,  Wc 


And  the  faid  A.  is  fince  dead,  as  we  have  received ia-  "^^^^^  ^'  ^ 
lonttion  iirom  J?,  adminiftrator  of  all  and  fingular  the  ^ 
Dods  and  chattels,  rights,  and  credits  "of  the  faid  C.  i>. 
iceafedy  and  becaufe  we  are  willing,  faTr.  '  ^         . 

If  the  fiT&fd.fa.  be  returnable  one  term^  and  iht  fecond  l^one  filfa.c^ 
lanothcr;  your  diH*et  muft  be  of  the  term  in  which  the  XTaSSth^! 
ift  is  rrtunuAky  and  an  award  made  only  on  the  ro//  of  hpw  to  docket 
^fiitmdf  as  far  as  the  return  day.  ^"»«« 

^Whcn  the  flieriflF  has  returned  upon  the  firft  fci.fa.  ^^^\^  ^^^^^ 
ire  feci  ^  or  a  wM  upon  the  firft,  and  the  alias:  on  the  oafii./a. 
llWTi  day  of  the  alias,  oi^ firft  fci.fa.  (if  only  one  is  fued 
jjt,  and  ^fci.feci  returned  on  it),  give  a  rule  for  judg* 
Ifent  at  the  clerk  of  the  rules,  which  is  wrote  on  a  plain 
bee  of  paper  thus,  "  J.  B.  agarnfl  C.  D.  rule  on  Jcs. 
\r  pa^  I/.  lo/t  which  expires  y^  days  exclufioe  of  thc^ 
^it  is  given ;  and  if  the  defendant  does  not  appear  and 
bd  before  the  rule  is  expired,  execution  may  be  taken 
■  after  the  entry  made  on  the  roll  of  thcjd.  fa.  sitid 
■led  at  the  judgment  office. 

mttfci.fa.  from  the  ftieriff 's  office  returned,  then  en-  How  to  fign 
Idn  a  roll  as  far  as  the  names  of  thc-plaintifF  and  defen-  'y^v^^ 
pt,  and  the  fum  recovered,  take  fame  to  the  clerk  of 
I  judgments,  and  he  marks  the  roll  and  the  two  fci. 

Udltfex,  1  Our  lord  the  king,  hath  fcnt  to  his  IherifF  of 
m  wit.     3    MiddJe/ex,  his  writ  clofed,  in  thefe  words,  rj^g  ^trj  dftw 
hrit,  George  the  third,  (to  the  end  of  the  firft  fci.  fa.)  k'u  hW 
bmmt  and  H^ay.     Then  on  a  new  line, — At  which  day 
bre  our  lord  the  king,  at  IVeJiminfier,  came  the  faid 
fin  his  own  proper  perfon,  and  the  IherifF  tp  wit.  Sir' 
Yimrd  Tum^,  knight,    and  Thomas  iSHmer,   efquire, 
priiF  of  the  (aid  county,  returned  to  us  that  the  faid  C. 
w  not  iiny  thing  in  his  bailiwick,  where,  or  by  which 
' couid  give  him  notice,  as  by  the  faid  writ  be  was  com-   /* /*  »  ^\ 
bded,  or  was  the  faid  C.  found  in  *  the  lame,  therefore    \    3    3  J 
Ibefore  it  was  commanded  to  the  faid  ftieriflF,  that  by 
jkeft  and  lawful'  men  of  his  bailiwick,  he  make  known 
|the  faid  C,  that  he^  be  before  us,  at  Weflminjfery  on 
i  next  after  to  fliew  in  form  afore- 

%  if,  lie.  and  further,  &r.  the  fame  day  is  given  to 
\  (aid  A.  there,  £f  r.  at  which  day  before  our  faid  lord  the 
.  ;    T  king. 
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king,  at  Wejiminfier^  came  th€  faid  A.  in  his  proper  fcf 
Ton,  and  the  (heriff  as  before  returned",  that  the  faidC 
had  not  any  thing  in  his  bailiwick,  where,  or  by  irfiA 
he  could  give  him  notice,  as  by  the  faid  writhe  was  co» 
manded,  or  was  the  faid  C  fotxnd  in  the  ftme ;  twi  th 
(kid  C  although  folemnly  called,  came  not,  hot  msie 
default.  Therefore  it  is  confidered  that  the  (aid  i.  \a^ 
his  execution  againft  the  faid  C.  for  the  debt  and  danttgft 
aforefaid,  according  to  the  force,  form,  and  effedofdc 
faid  recovery,  by  the  default  of  the  faid  C.  tf r. 

The  entry  of  one  fit.  fa,  and  the  award  ci  thc^ 
will  be  the  fame,  only  flop  at  the  return  d^ciic 
€ond. 

TJie  entry  of  outfit,  fa,  where  a  fcirefed  is 
is  the  fame  as  before,  as  far  as  the  words,  *•  rehndi 
us,^^  after  the  end  of  the  firfl  fit.  fa.  then  fay,  ^  ik 
*^  has  made  ktuywtt  to  ihf  defendant ^  to  he  hefure  fie  / 
.**  the  day  and  at  the  place  in  the  faid  writ  menitweij  \ 
•*  the  faid  writhe  was  commanded^  the  fame  dajisi 
«  the  plaintiff  there^  &c.  And  the  faid  C.  alihugl) 
**  called^  came  mt,  but  made  default^  th&efsre  it  is  i 
*'  dered  that  the  faid  A.  have  his  execution  agehfi  tkf 
'*  C,  for  the  debt  and  damages  aforefaid,  accvrdsni  ftj 
**  force,  form,  andeffe£tof  the  faid  recovery,  by  iki 
"  of  the  faid  C&c.'' 

If  the  defendant  appears  to  the  fiire  facias,  htt 

by  a.  note  in  writing  delivered  to  the  plaintiff's  ata 

before  the  end  of  the  four  days,  after  the  rule  is ; 

"  A.  B.  againfi  C.  D.  /  appear  for  the  defendant  i 

'  "  writ  of  fcire  facias^  iffuedin  this  caufi.         Toa^f, 

].K.att^ 

Ifoneisfuedout,  *  If  you  fue  out  ont  fiire  facias,  and  do  not  proceew 
tod  no  proceed-  it  within  the  j^^oT  and  day^  there  mull  be  a  new  one,  I 
^Z^S^'yo^i'^^^^  ^'^  ^^^  ^'  difcontinued. 

cannot  prvCtxd 
on  that- 


Deeldratim  $n 
fclrc  facias. 


If  the  defendant  does  appear,  then  declare  againfi  H 
in  this  form.  "| 

Michaelmns  term,  24th  George  the  third.    J 

Middlefix,  (fs.)  Our  lord  the  king  fent  to  his  M 
of  Jiiiddlefix,  his  writ  ctofed  in  thefe  words,  to  ^ 
Georf^e  the  third,  (to  the  end  of  the  entry  on  the  M  <^' 


«l  the  return  of  the  iheriffof  the  fecond  fci.fa,  if  there 
Wtt  two,  thch  fay,  **  At  wkichday  before  our  fat  d  lord 
*•  thekingy  at  Weftininfter,  came  the  faid  C,  by  J.  B.  his 
f*  attorney^  and  thereupon  the  faid  A.  prays  that  execution 
^  wut^  be  adjudged  to  him,  of  the  debt  and  damages  afore  faid, 
f  according  to  the  force,  firm,  and  effect  of  the  /aid  reco- 
**  very^  &c/' 

!'  To  be  ingroflfed  on  treble  penny  paper,  charge  8^.  per 
%tti  for  the  copy,  and  all  the  proceedings  are  to  be  deli- 
vered to  the  attorney  for  the  plaintiff,  who  niakes  up  the 
Biie  or  paper  book ;  a  rule  to  plead  is  to  be  given,  and 
Hfea  demanded  as  in  other  cafes. 

f  If  thcfci.fa.  is  bad,  it  cannot  be  amended,  but  yon  sd  /a.  auitkf^ 
imfi  move  to  qua(h  it,  which  is  done  by  counfel  on  mo-  be  amended. 
ponio  the  firft  inftance,  fee  lo/.  6d,  rule  5/.  Str.  401, 
f  If  fifial  judgment  be  obtained  againft  B.  by  A.  who  ^(-"when  proBate 
terwardsdies  his  executor  muft  take  probate  of  his  wjll^  ought  to  betaken 
as  to  recover  the  money,  at  Do^or^s  Commons,  for  the  ^^  ^o'*!  j«<Jfr- 
ey  is  affcts  at  Weftminfter,  and  the  executor  cannot  1^;^,^^  ^'^ 
tintain  the  fci.fa,  without  fuch  probate.     6  Mod.  134. 
rUpon  a  judgment  in  the  K.  B.  the  adminiftrator  brought  The  like  of  aa 
pfn.  fa.  and  when  he  declared  the  letters  of  adminiftra-  adminUbacor. 
'  in  brought  into  court  wasi|[ranted  by  the  archbifhop  of 
rL  Cur,  held  the  adminifhration  in  the  province  oiTork, 
1  not  extend  to  it.  7  Mod,  15.     And  in  another  cafe, 
e  adminiftration  *  was  granted  by  the  archdeacon  of  ^^  <w 

wfet ;  the  court  held,  that  fuch  adminiftration  could    V,   3  ^  5/ 
^  t  intitle  the -adminiftrator  to  recover,  and  the  adminif- 
jb^oHy  ^oa/ the  judgment,  is  void.  6  Mod.  134. 

\  Baron  and  feme  brought  zfci.fa.  upon  a  judgment  reco-  ^^^^^""^ 
Ifered  by  the  fenu  dum  fola.  After  execution  awarded,  judgement  rtco- 
he  feme  dies,  it  was  held,  it   furvivcd  to  the   hu(band.  vercd  hy  feme, 

mod.  186.   Sali.   116.  whilft/o?r    ifaf. 

|MCf».  lov.   «»«n.    &iu.  jg,  execution 

awarded  (he  dies, 
it  furvivei  to  the 

t  Judgment  was  recovered  SLpLinfk^s  feme  file,  who  after  ^^"*"*^- 
Iftrried  ;  a  fit.  fa,  was  fued  out  againft  the  huftwind  and  f^2*^!'whlf 
ijife,  and  judgment  againft  them ;  before  execution  exe-  afcT'marrted  ^ 
^d,  the  wife  died,  and  after  her  death,  a  new  fci,  fa.  before  execution, 
kss  iflucd  againft  the  hufband,  and  he  was  held  chargca-  j;|^^^;.^; 
^  ;  but  he  was  not  liable  upon  the  firft  judgment.  eaUe. 

Ta  If 


If  after  motkm  If  after  mottoti^  and  judgmeist  revived  by  yJiirr  jiii, 
w^^SIm^'^  defendant  dies  before  execution,  the  plaimiffmuftfiic 
dies  before  cxecu- out  new  fcire  foctas^  biit  may  have  it  without  motkiQi 
tion,  muft  havefor  tbc  iudgment  was  revived  before.  2  Salh  5v8* 

a  new  one*  '   ^^  •' 

inejeamentycx.     Judgment  in  ej^ment,  and  after  a  year  aiKl  a  dafi 
tTfudl^T^ter*^'^®  was  an  ha,fac.pojf.  without  bringing  ijci.fi.^ 
the  iyea^nd'ffay  adjudged  that  it  oughit  to  be  brought  as  well  againftlb« 
wirlMut /»'./«.  i^r/eyitfic^x  asi  againit  the  defendants,     Withfrs^^Bsmt' 
3  *aft.  319..  /ii/,  I.  .Sirf.  317.  361.     In  I  .JaiJ.  258.^ 
was  argued  that  there  mud  be  t^fcL  fa.  for  the  (kunagoi 
but  not  as  to  the  term,  but  lord  Halt  fays,  that  as  to  tis. 
poiTeifion  of  the  land»  an  ejeds^ent  was  real,  and  A( 
only  remedy  for  a  terra,  ,or  for  yeqrs ;  and  therefore  tb 
■J        .    fci^  fa*  is  aa  neceflary  in  this  as  in  any  reai  adioa,  ifli 
ordered  it  to  go  againft  the  iiritnam^s^  as  well  as  thcJc* 
fendant.     a  &a&.  600. 
&«./i.  bx  otigi-     If  the  proceedings  are  by  original,  Mr.  Aiam  of  iW 
"^  Cwrty  imkes  otit  the  fci.fa,  but  this  may  be  done  bf  ^ 

attorney  for  expedition  ;   the  only  diflFerence  hj  UB  m 
9yigiml  is,  that  the  words  *•  billwithoi^^'*  are  left  out, 
thus :  **  W/meof  *  A.  B.  kitely  in  9ur  c^urt  bifirt  itf, 
^<  wr  wriff  oftd  by  the  judg^mt^i  of  the  fame  cwrt^  && 
**  return  nwft  be  genera^  vikerefngver^  &c."  the  filii 
name  is  put  inftead  of  Stormont  and  /f^tfy. ;  he  fig«  »^ 
.    there  nwift  be  fifteen  days  between  the  tefte  and  tie 
turn  of  hptb.  a  5/«ri.  923.  Sir.  1139*     Sign  the  j 
ment  at  the  iame  office  as  by  hill„  but  it  muft  be  fouf 
after  the  qu(frt^.dte  p9ft  ,oi ,  the  rctwn  of  the  fecood 
fa,  if  there  are  two,  if  not,   four  days  after  quarts  £t, 
of  the  firft,  if  returned  yJ-zW/r/.  ^^ 

A  fcire  facias  was  tefted  re.turnahle  the  29th,  ^'"•^'j 
making  bothjl^*  tefte  ajod  return*  indufive  of  thcfifal 
days,  and  held  well,  for  there  is  no  diSerence  whed^ 
the  proceeding  is  by  bill  or  by  original.     Salk,  599. 
'N.B.  The  filacer  does  nothing  after  appearance. 
Procfedingsbyan.    By  the  8  (sT  9  »^.  3.  rtf^.  IG../C  6.   "  That  if  aHy  pUi*| 
niSat^'S'*^"  "  l^'^PP**'  ^^  ^'^'  ^f^^*"  ^  interlocutory  jwdgnicBr,  andtaj 
i^^iocowry' j^<S- "  fore  a  ftn^l  judgment  obtained  tlicreie,  thefaida^ 
»cni.  «  (hatt  not  abate  byreafpn  th«re^f#  if  fuchaaionnB^ 

*^  originally  he  profecuted  or  maintained  by  theexecatii 

**! 


(•316) 


mtiMatg  Sftitigmcittj*. 

^  or  adintfiiftrators  of  fuch  platntifF;  and  if  the'  defers 
^  dant  die  after  fuch  interlocgtory  judgment,  and  before 
^  final  judgment  therein  obtained,  the  faid  aftion  fhaU 

*  not  abate,  if  fuch  adlon  might  originally  -  be  profe- 

*  cuted  or  maintained  againft  the  executors  or  adminif-        ' 
^  trators  of  fuch  defendant  and  the  plaintiff,  or  if  be  be 

*  dead  after  fuch  imerlocutory  judgment,  his  executors 

*  or  adminiftrators  (hall  and  may  have  a  fcire  facias 

*  againlV the  defendant,  if  living  after  fuch  interlocutory 
^Judgment }  or  if  he  died  after,  then  againft  his  execu- 
^'tors  or  adminiftrators,  to  ihew  caufe  why  damages  in 
^  fuch  adion  (hould  not  be  aflefTed  and  recovered  by 
^  him  or  them :  and  if  fuch  defendant,  his  executors  or 
f  adminiftrators,  (hall  appear  at  the  return  of  fuch  writ^ 
f.  and  not  ftiew  or  aHedge  any  matter  fuflicient  to  arreft 
f  the  final  judgment,  or  being  returned  warned,  or  upon 

'  ♦  two  writs  of  fcire.  facias  "it  be  returned,  that  the    r^  \ 

ft  defendant,    his  executors  or  adminiftrators,  -  had  no-   \    3^7  J 

Ldiing  whereby  to  be  fummoned,  or  could  not  be  found 

fim  that  county,  ftiaH  make  default;    that  thereupon* 

I.  ft    writ    of  inqniry  of    damages   ihall    be  awarded, 

I  which  being  executed  and  returned,   judgment  final 

F  fhail  be  given  for  the  faid  plaintift^,  his  executors  or 

f  Adminiftrators,  profecuting  fuch  writ  or  writs  of fcirit 

i  facias  againft  fuch  defendant,  his  executors  or  adminif- 

^  trators  refpeSively.*' 

i'lf  the  plaintiff  dies  after  interlocutory  judgment  figned,  H«w  t«  i>racee4 

lid  before  inquiry,  make  out  the  following  fci.  fa.  and  ^  v^^uixiSf^m. 

&an  alias,  proceed  in  the  fanne  manner  as  in  p.  308,  ' 
on  the  return  day  of  the  alias,  give  a  rule  for  judg- 
lent  as  before. 

George  the  third,  EsTr.  To  the  ftieriffs  of  London  greet-  Sei.fa.  hjvutt*^ 
tjg:    Whereas,  heretofore,  (that  is  to   fay)   in  Hilary  ccutw  aher  ta 
«n,  in  the  21  ft  year  of  our  reign,  in  our  court  l>cfore  jJJ]^]^^  **2id 
1^  came  S.  J.  by  J.  B.  his  attorney,  and  brought  into  before  inquiry  es- 
^  fame  court  then  there  his  bill  againft  J.  H.  being  in  ««t«*. 
be  cuftody  of  the  marflial  of  our  Marfbalfea  before  us, 
r  plea  of  trcfpafs  on  the  cafe ;  for  tht^t  whsreas  (to  the 
id  of  the  declaration)  and  therefore  he  brought  his  ftiit, 
Pr.    And  afterwards,  to  wit,  in  that  very  fame  Hilary  xhii  iiHgment 
arm,  in  the  year  aforefaid,  the  faid  J,  H.  in  his  proper  was  recovered  la 
crfon,    came  into  our  faid  court  before  us,   and  de-J.^^^"^** 

fended  * 


fended  the  wrong  and  injury,  when,  Wc.  but  faid  notli 
in  bar  or  preciufton  of  the  faid  adion  of  thefaidf. 
whereby  the  faid  S.  J.  remained  therein  uoddenki 
againft  the  faid  J.  H,  and  fuch  proceedings  were  th;r^ 
upon  had,  in  our  faid  court  before  us  at  Wefimmfier^ 
that  t!ie  faid  S,  ought  to  recover  his  damages  by  occtfioi 
•of  the  premifes  ^  but  becaufe  it  was  unknown  tooorfiil 
court  liefore  us  what  damages  the  faid  £.  3^.  had  fo(> 
tained  by  means  of  the  premifes  aforefaid,  it  was  fxot 
manded  to  the  then  (heriffs,  that  by  the  oath  of  twd«e 
good  and  lawful  nien  of  their  bailiwick,  they  diligcih 
^*  -1 1 8)  inquire  what  damages  the  faid  S.  had  fuftained, »' 
well  by  occafion  of  the  premifes,  as  for  his  coflso 
charges  by  him  laid  out  about  his  fuit  in  tliat  behalf  ;irf 
•  '^^^J^^^  that  they  (hould  fend  to  us  at  Weftminftery  the  icqiifr 
-'"'"  tion,  which  they*fliould  thereupon  take,  under  iha 

feal,  and  the  feals  of  thofe,  by  whofe  oath  they  IhoJi 
take  that  inquifition,   on  next  ita 

together  with  our  writ  to  them  for  that  puiptll 
direSed,  as  by  the  record  ,and  proceedings  thereof,  4l 
maining  in  our  faid  court  before  us,  at  Wejtmnfttr^ 
faidy  more  fully  and  at  large  appears,  yet  ir«quifitios 
the  faid  damages  ftill  remains  to  be  made;  and  thefi 
5.  after  interlocutory  judgment  had  been  given  in  M 
aforefaid,  and  before  the  return  of  the  faid  writ  of  il 
t.Sn^'Aquiry  by  us  to  the  faid  nicriflFs  fent  as  atorefaid,  for* 
■Hand  Hngulmr   purpofe  aforefaid,  died  ^,  having  firfl:  duly  made  hisUr 
the  goods,  cbtc-willami  teilament  in  writing,  and  appointed  J^B,  H 
crcdit8?tL^^^^  executor  thereof,  upon  whofe  death  the  faid  7.  B.* 
were  of  the  faid  proved  the  faid  will  in  the  prerogative  court  ot  the  Arif 
S.  at  the  time  of  bifj^Qp  Qf  Canterbury ^  in  due  form  of  law,  and  took « 
^rtlmu^^Xi    himfelf  the  burthen  of  the  execution  thereof,  a»  by 
pivine  Prrvi-     faid  J,  B,  wc  are  given  to  underdand,  and  be  infoi 
^«"«Archbifliop  wherefore  the  faid^J.    B.  executor  as  aforefaid, 
rrimateoVaT    humbly  bcfought  us  to  provide  him  a  proper  remedy  i 
England, znAmc- xW\%  behalf;  lAJe  command  you  that,  by  good  and  la* 
^Itttda^ni  ^""JJII  "f^c"  <^f  your  bailiwick,  you  make  known  to  the  faid  J- 
S'u>7%f7r'*o  ^^w  if  any  thing  he  has,  or  knows  to  fay  for  that 
wit,  at  iyelimiM-  be  bcforc  us  at  Weftmlnfter^  on         vext  after        hi 
{''thl*»i!d'7  S  ^^^^^  ^'^y  ^^^  damages  in  the  faid  aaion  ought  not  tohe  ^ 
/    *^  *'  /•     fefled  and  recovered  by  the  faid  J,  B,  executor  as  aforefii^ 

acconiiii^ 


ccording  to  the  form  of  the  ftatute  in  fuch  cafe  made  ^^^J^Z 
od  provided,  if  it  fhail  fecm  expedient  for  him  fo  to  do ;  p'^  ^^^  '^  jj' 
od  further,  to  do  and  receive  what  our  faid  court  before  quiry*  Tee  LiiL 
6  fliall  then  and  there  confider  of  him  in  this  behalf,  and  ^*^^»  ^* 
fcVc  there  then  the  nanies  of  them  by  whom  ypu  Aiall 
lake  known  to  him,  and  this  writ.    Witnefs,  &c. 

Stortnmt  and  Way.   f^^j  r^^ 

•  Londm,  f/s.)   Ourlord  the  king  Tent  to  .his  flicrifFs  of  I>ecl«»tioiu 
fKdm  his  writ^  clofed  in  thefe  words,  to  wit,  here  fet 
irth  the  i/ci.  fas.  as  far  as  the  return  of  the  fecond  ex-  if  defaKUnttp- 
fBy  as  on  the  roll,  then  fay:  And  the  faid  J.  being  fo-  pcan,  it  isdont 
pinly  called,   comes  by  J.  T.  his  attorney,  and  there- jj'j^^"^"^- 
pon  the  faid  J.  B.  executor  as  aforefaia,  prays  that "    "  "*  P*  3  S« 
^  damages   in  the  faid  aftion  may  be  aflefled,  and  be 
fevered  by  him  the  faid  J,  B.  according  to  the  form  of 
ke  ftatute  in  that  cafe  made  and  provided  ;  and  the  faid 
!»  B,  brin|8  into  court  here  the  letters  teftamentary  of 
^  faid  S,  J.  whereby  it  fully  appears  to  the  court  here,  ' 

^t  the  faid  J,  B.  is  executor,  and  hath  the  adminif- 
jKioD  thereof,  i^c. 

U  the  defendant  does  not  appear  after  the  rule  is  ex-  if  no  afipeannet 
?d,  enter    the  firft  fcL  fa.  on  the  roll,  take  it  to  the  ?J^„*^jf** 
k  of  the  judgments,  and  he  figns  it,  pay  him  2/.       °*°*  * 
nediately  after  give  notice  of  executing  the  writ  of 
tauiry,  and  proceed  to  final  judgment  as  in  other  cafes. 
^  the  form  of  the  writ  in  LilTy^s  Entrier, 

^  After  final  judgment  is  obtained,  enter  the  fame  on  the  5^*^  "2ft* 
^e  facias  roll,  therefore  fuppofing  it  to  be  carried,  in,  a^jSpoM^ 
^  the  inquifition  to  Weftminfter  for  that  purpofe,  pay 
^  €d,  the  award  of  the  inquiry^  inquifithn,  and  ^nal 
^4gment  is  to  be  added. 

If  a  defendant  dies  after  a  writ  of  inquiry  executed,  if  defendant  diei 
id  before  the  return  thereof,  it  is  within  the  aft;  and  *ft«' *»><in»«7  «*- 
le  fcLfa.  againft  his  executor  or  adminiftrator  muft  be  foJ^J^^J^f  **" 
Ifbew  caufe  why  the  dar/tages  affeffed  by  the  jury  fbould  not 
recovered,     i  Wilf  243.  I  Salk.  115. 

After  the  interlocutory  judgment  the  plaintiff  becomes  »*"*™P** 
Ibankrupt,  and  afterwards  proceeds  to  final  judgment : 
jbc  aflignees  bring  a  fci.  fa.  to  have  execution,  and  held 
jht,  there  was  no  occafion  hr^fii.  fa.  upon  the  inter- 
Cutory  judgment.  The  adion  doth  not  abate  if  plain- 
If  becomes  bankrupt,  nor  doth  it  abate  if  defendant 
scomes  a  bankrupt,     a  Wills.  375. 

George 


f  **!  2  O V     *  <^^rs^  ^^^  *ird,  ifc.  To  the  fhcriff  of  iWA 

S   r  .     ^   sreetine  i  Whereas  >f.  B,  lately  in  our  court  here 

apiifift  an  admi-  (that  IS  to  fay)  ifi        ttntiy  10  the  22d  year  ot  our  rcH 

niftntor  of  lie-  in  ouf  couft  before  US  came  J,  fi.  by  /.  J.  histttow 

^ki^^-'  "^  brought  into  the  fame  court  before  us  then  there < 

tory  judgment,    bill  agatnil  C  jD.  being  in  the  cuftody  of  theimrihlj 

s    our  Marjbalfea  before  us  of  a  plea  of  trcfpafs  oaf 

cafe :  For  that  whereas  (here  go  the  end  of  the  dcclid 

on)  to  the  damage  of  the  faid  A.  B.  of  poumkj 

he  faith,  and  thereupon  he  brought  fuit,  &fr.  and  tT 

wards  to  wit,  in  that  very  fame  term,  in  thciadyej 

.  fbrefaid,  the  faid  C.  D,  in  his  own  proper  perfon,  < 

into  our  court  before  us,  and  defended  the  wrong  an 

jury,  when  £jf^.  but  faid 'nothing  in  bar  or  predufd 

the  faid  adion  of  the  faid  if.  whereby  the  faid  ^  real 

ed  in  our  faid.  court  before  us  undefended  againft  thel 

C.  D»  and  fuch  proceedings  were  thereupon  had  tJ^ 

faid  court  before  us  at  freftmnfler,.  that  the  faid 

ought  to  recover  his  damages^  by  occafion  of  the  i 

foriping  the  feveral  promifes  and  undertakings  ad 

but  becaufe  it  was  unknown  to    our  faid  court 

us   what  •  damages  the  faid  A  B.  had  fuftuned, 

cafion  of  the  premifes   aforefaid ;  We  therefore  I 

inanded  you>  that  by  the  oath  of  12  good  and  I 

men  of  your  bailiwick,    you  ihould  diiigendy  if 

,    what  dafliages  the  faid  A.  B.  had  fuftained*,  as  «| 

occafion  of  the  not  performing  the  federal  promifj 

undertakings  aforefaid,    as  for  his  cofts  and  charj 

him  about  his  fuit  in  that  behalf  expended,  and  ih 

Aould  fend  the  tnquifition  which  you  (houidt 

take  to  us  at  fVeJlminfier,  on  next  after 

lad  pail,  under  your  feal,  and  the  feals  of  thofeby^ 

oath  you  (hould  take  that  inquifition,  together  wid 

writ  to  you  for  that  purpofe  direSed,  as  by  the  1 

and  proceedings  thereupon,  remaining  in  our  court  i 

^^  V    us  at  Wejiminfter^  manifeftly  appears  ;  yet  inquifitioa 

V    3^^  J  ^^^  ^^^^  danriages  dill  remains  to  *  be  made,  and  the  fi 

CD.  after  interlocutory  judgment  had  been  given  in  fta 

aforefaid,  and  before  the  return  of  the  faid  writ  of  inqi 

ry  by  us  to  you  fent,  for  the  purpofe  aforefaid,  died 

teflate,  and  adminiflration  of  all  and  fmgular  the  goo 

chattels^  and  credits  have  been  granted  to  iH  A  the^ 


km  and  relift  of  the  faid  C.  D,  as  we  hgvc  becfl  given 
ouoderftand  and  be  uiformed,  and  becaufe  we  being  wil- 
ing that  thofe  things,  which  in  our  faid  court  before  us 
\iodd  be  duly  executed,  cominand  you,  that  by  good 
M  lawful  men  of  your  bailiwick,  you  make  known  to 
l»  faid  Af»  D.  adminiftratrix  as  afore^id,  that  fhe  be  be- 
ore  us  at  Wtjlminjiery  on  next  after  to  (hew  if 

my  thing  flie  has,  or  knows  to  fay  for  herfelf,  why.  the 
ml  damages  in  the  faid  adion  ought  not  to  be  afTeflTed 
lid  recovered  by  the  faid  A,  B.  againft  her,  according  to 
h^  form  and  effed  of  the  ftatute  in  fuch  cafe  made  and 
■Dvided,  if  it  ihall  feem  expedient  for  him  fo  to  do,  and 
nther  to  do,  and  receive  what  our  faid  court  before  us 
ptll  tbeit  and  there  confider,  &r.  (at  in  the  other.) 
k  A  judgment  of  debt  was  recovered  againft  J.  and  B.  and  rr  a  judgment 
fei.fa.  awarded  againft  the  tertenants  and«the  heir  of  fi.«gamft  two, »/« 
ic  flicriflF  returned  a/rt'.>.  as  to  the  heir,  and  return- {^;  g^*  """^ 
1  feveral  perfons  tertenants  in  his  bailiwicV,  warned; 
ley  appear  and  plead  in  abatement,  no  fcL  /a.  had  been 
warded  againft  J.  Th^  plaintiff  replied,  that  heat  fuch 
ilime  fued  out  2,/ei.fa.  ajgainft  A  and  fet  it  forth  ;  re- 
ikation  was  held  naught  on  demurrer,  for  ^fcLfa:  h  a* 
llicial  writ,  and  muft  pudue  the  nature  of  the  juc^ment ; 
lerefore  as  the  judgment  is  joint,  fo  ought  the  fit,  fa, 
iiereas  here  they  are  as  feveral  independent  fuits.  2 
ML  276.  Crti.  Car.  5. 17.  2  Salt.  598.  601. 
It  is  held  that  in  no  cafe  where  the  parties  to  the  judg* 
t  are  changed,  ought  execution  to  be  fued  by  any  o-  ' 
without  9L  fit.  fix.    As  if  a  judgment  'be  againft  the 
tor,  there  muft  ifTue  z,  fit.  fa.  againft  the  executor  or 
.Jniftrator;  ^And  fo  on  the  plaintiff's  part,    if  heir,       . 
ecotor  or  adminiftrator :  *  So  if  one  recovers  againft  a   (   3^^y 
R^yoZr,  and  fhe  is  married  within  the  year  and  a  day,  a 
^.fa.  muft  go  againft  the  hufband.     Wood.  Inft.  610. 

Proceedings  againft  Bail 

If-  BY  the  terms  of  the  recognizance  of  bail,  they  un- 
dertake to  render  the  defendant  at  the  end  of  the  fuit,  or 
•y  the  condemnation  money;   therefore    if  neither  ar^ 
ne,   you  may  proceed  to  charge  the  bail,  either  by 
;ing  an  action  againft  them  upon  the  recognizance, 

or 


or  by  fci,  fa, ;  but  before  any  proceedings  are  had  eid« 
bya&ion  otfci.fa.  a  capias  ad  fatisfaciendum^  into  the 
county  where  the  venue  is  laid,  muft  be  had  agaioS  the 
principal,  and  which  muft  be  left  for  a  return  of  m^ 
inventus  by  the  iheriiF,  in  Mv&otdct  four  day s^  eiclafiveof 
the  return  day^  the,  bail  not  being  bound  to  render  the 
principal,    until  they  know  what  execution  the  pUiotiff 
chufes  to  take  out.     4  Burr,  24.42. 
Fifteen  diys  be-       ^^  ^^  adion  be  by  original,  there  muft  ht  fifteen  ia^t 
twcen  ti0*  «nd    between  the  te^e  and  return  of   the  ca,  fa.  in  order  to 
retuTB,  charge  the  bail.     Stat.  13  Car,  :t.c.  2. 

Eight  days bjr  But  if  by  bill  eight  days  is  fuiBcient.      Sali,  599.601. 

W^*  Ld.  Raym.  11 77. 

How  to  proceed       Before  you  fue  out  a  writ  againft  the  bail  upon  the  I^ 

byadion.  cogniz^n<fey  take  care  to  enter  on  a  roll  the  decbntioB 

and  recognizance  of  bail,  as  of  the  term  the  dedarstioois 

of;  and  in  your  writ  infert  the  following  claufe,  after  die 

words  in  a  plea  of  trefpa/s,    **  and  alfo  to  a  bill  of  tkffii 

jic'setiam  in  the  **  A.  againjf  tie  faid^C,  and  D.  in  a  plea  of  debt  wpsnrf 

writ.  **  cognizance^  according  to  tie  cujlom  of  our  court  hefmn 

"  to  be  exhibited^^  R.  E.  15  Geo.  2.  otherwifc  the  dcfeft. 

dam,  or  his  attorney,  fliall  not  be  bound  to  accept  sd^ 

claration  in  debt  upon  fuch  recognizance  of  bail.  A.£.l 

How  long  baU      I S  ^^^'  ^'  . 

have  to  render.         The  bail  ftiall  have  eight  entire  days  in  Jul!  term  next^^ 

(^'JZ't)  ter  tie  return  of  tie  writ  of  latitat,  or  other  procefi  f«d 

\   J    OJ  Quf  againft  them  ;  to  render  the  principal  ;*   and,  ojw 

notice  thereof  given  to  the  plaintiff  or  his  attorney  (n 

the  fuit  aforefaid),  all  further  proceedings  againft  HkI 

bail  upon  recognizance  aforefaid  ihall  ceafe.      R.  frk,  I 

If  there  be  but  four  days  in  term  after  the  return  of 

the  writ,  the  defendant  fl>all  have  eight  entire  days  iiiAe 

next  term  to  render.     And  the  cafe  in  x  Ld.  Raym,  721. 

was  before  the  above  rule  when  it  it  ruled  otherwifc 

The  mode  of '     And  I  think  the  mafter  has  fo  reported  to  the  court. 

proceeding  after        The  mode  of  proceeding  againft  the  bail  upon  proceft 

WiLreVhe  v««»r  ^^^"^  ferved,  is  the  fame  as  in  other  cafes  :  Therefore  it 

ft  to  be  laid.        would  be  neediefs  to  infert  it  here :  but  the  venue  mufi  ht 

laid  in  Middlejex.     Salk,  564,  600.  659. 

Or^i«^ 


Origintlly,  if  the  plaintiff  declared  for  more  than  the  J[oj  ^>»^foi.. 
procefs,  the  bail  were  difcharged ;  but  now  bail  (hall  not      ^^ 
beanfwerable  for  more  than  tht  fumfvuorn  to,  orjndorfed 
w  thi  writ  of  procefsy  on  which  t^e  defendant  was  arrefi- 
cd  together  with  coils  of  fuit.     R.  E.  5.  Geo.  2.  'DougL 
Rep.  316.  ' 

The  regular  mode  of  proceeding  againft  the  bail  by  J*!**^^'.'^ 
fri/fa,  is,  firft  to  get  the  bail-piece  from  the  judge's -^'^{y'jX"* 
chambers  (if  not  already  taken  away),  and  take  the  fame 
to  Mr.  Heberdeny  who  files  it,  pay  him  4^.  per  term.  But 
if  (he  bail  juflified  in  court,  then  get  the  fame  of  the 
mafter's  clerk,  pay  him  1/.  and  file  it  with  Mr.  Heberden 
(copy  it  fird),  and  only  proceed  againft  thofe  that  juflifi- 
cd  (if  there  are  more  on  the  bail-piece),  as  they  who  did 
not  juftify  may  get  leaye  to  be  exonerated  nunc  fro  tunc.  4 
Burr.  2107.  Then  enter  upon  the  roll  the  declaration  and 
recognizance  of  bail,  with  a  memorandum  of  the  term  the 
declaration  is  of;  which  is  to  be  docketed  and  filed  in  the 
treafury  chamber ;  in  this  cafe  you  will  be  obliged  to  pay 
ipoft  docket y  therefore  get  a  number  roll  as  of  the  term 
the  declaration  is  of,  at  Mr.  Way*%  office,  pay  /^.  id.  and 
make  out  a  docket  paper  thus  ; 

^Entries  of  k.  B.  gentleman^  one,  lie.  of  the  term  of  Ea-   (*n2±\ 
for,  24.  Geo.  7,.  1784.  \  O^^J 

Middle fex^  Entry  of  a  recognizance  of  bail  between  f.  A.  a  Where  the 
fimtiff  againft  C.  D.  and  E.  F.  h(ulof  J.  C.  RolL  860.    *»»•'»'*«•• 

But  if  you  have  already  carried  in  any  rolls  of  that 
term,  then  your  docket  muft  be,  "  the  further  entry  ^  of 
tf  f."  Carry  your  roll  to  the  clerk  of  the  judgments,  and 
he  will  enter  the  recognizance,  pay  2/.  and  mark  the  roll, 
for  which  pay  1/.  more,  if  a  further  entry  ;  if  not  3/.  for 
the  docket,  then  take  it  to  the  treafury  at  Weflminfter^ 
and  file  it. 

The  carrying  in  the  roll  is  nowdifpcnfed  with,  but  not 
the  entry,  and  it  feems  if  it  is  filed  any  time  before  re- 
l^fication  it  is  fufficient,  if  the  bail  plead  Wil  tie]  record  • 
nor  is  there  any  occafion  to  file  the  ca.fa.  till  replicationr 
3  iurr,  i.^fiO, 

As  yet  of  the  term  of  Eafter,  24  Gen,  j.  1 784.  Witnefs 
William  earl  of  Mansfield. 

London  (fs)  Be  it  rementhered^  That  on  IVednefday  next  Fntryof  urecof. 
after  fifteeji  days  from  the  day  of  Eap.er  in  this  fame '*^"'*"  °^  **"• 
term,    before  our  lord  the  king  at  IVeJlminJler^  comes 

fohn 


John  Dem,  by  y,  K,  his  tnorneyy  and  ixings  intoh 
court  of  our  (aid  lord  the.  king,  before  the  king  biotf 
now  hefe,  his  certain  bill  againft  Richard  Fern,  beiii;j| 
the  cuftody  of  the  mar/hai  of  the  Marjbaffeaoi  oorM 
the  now  king,  before  the  king  hinifeif)  of  a  plea  of  trrf* 
pafs  on  the  cafe  ;  and  there  are  pledges  for  the  profeci' 
tion,  to  wit^  John  Doe  and  RUhard  R^e^  which  faidtl 
follows  in  thefe  words,  to  wit,  London^  (Ji.JkereeiiffA 
declaration  to  the  wardt  '**  ftut^*^^c* 
RccogniRUKc  And  the  faid  Richard  Femi,  by  J.  f[.  his  attomet 
ef  bail.  come«  and  defends  the  wrong  and  injury,  whentfr.;  «l 

hereupon  John  Fro/i,  of,  bfc,  and  Richard  Milltj  of  Jfc 
(the  bail  and  additions  exa^fy  as  in  the  bail-piece)  aoeilj 
to  the  court  of  our  faid  lord  the  king,  before  die* 
himfelf  at  Wejimnfter^  in  their  Own  proper  pcrfoDSi 
became  pledges  and  bail  for  the  faid  Richard  \  and 
of  them  became  pledge  and  bail  for  the  faid  RiA 
C*'?2  0  ^^"^^^  '^  *^  ^^^^  happen  that  the  faid  Riehard'fbaW  be 
^  '^  -^^  vifted  at  the  fuit  of  the  faid  John^  in  the  plea  aford 
then  the  faid  bail  confented,  and  each  of  them  coofcrii 
that  alt  fuch  damages  as  ihali  be  adjudged  to  the  faidji 
in  that  behalf, '(hall  be  made  of  their  an^  each  of  th 
lands  and  chattels,  end  levied  to  Ihe  ufe  of  the  faidTi 
if  it  (hall  happen  that  the  faid  Richard  Ihall  not  p^l 
faid  damages,  or  render  himfelf  t6  the  marlhal  oil 
prifon  of  the  Marfialfea  of  our  lord  the  king  bcfcrtl 
king  himfelf  on  that  occafion.  , 

Sii.fa.  hbm         As  foon  as  the  entry  of  the  recognizance  ismtdei 
fuedout.   %       entered,  and  the  ca.  fa,  returned  by  the  (heriff,  prtp* 
a  fei.  fa,  againft  the  bail  {//  mufi  be  ijfued  in  Middkfd 
which  is  to  be  ingroffed  on  a  2/.  W.  ftampcd  parcbraeH 
Mr.  Heberden  figns  it,  pay  him  i/.  id,  feal  jd,    IttH 
•^'^  be  tefted  on  the  return  day  of  the  ca.fa.  if  by  bill,  if 

original,  on  the  quarto  die  poft  of  the  return  day;  to 
it  at  the  flieriflF's  office  for  the  return  of  nihil \  if  J 
mean  not  to  fummon  the  bail,  pay  i/.     On  the  rrt 
^^''  day  fue  out  an  aliasj  tefte  it  on  the  return  of  the  firly 

fa,  fign  and  feal  it,  and  leave  it  four  days  exclufhe  oTt 
return  day^  at  the  fheriff's  office  for  a  return.  A 
5  Geo,  2.  .  .  I 

If  only  one  Bu^  'f  y^u  have  Only  one  fci.  fa,  which  is  to  be  * 

Jci  Ja,  turned  fcire  feci^  get  a  fummons  from  the  fheriff,  tfi^* 

ed  to  one  of  his  officers,   who  will  fymmon  the  W 

tbcrtoai 


eicon ;  and  the  fummona  is  good,  if  left  on  the  day  of 
c  return ;  but  thb  fcl.  fa.  is  to  lie  in  the  iheriff 's  office 
wr  days .  exclufive  ef  the  return  day.  jR.  E.  S,Geo.  2, 
ly  for  fummons  2s.  4^/.   Officer  for  fummoning  each 

Gisrgi  i^c.    To  the  Sheriff  of  Mddlefix,   g«c^*«S- fji;/f^j^ 
^crcas  Jehn  Dem^   lately  in  our  court  before  u$  atj^  indcbt/fty, 
yiminfier^   by  -  bill  without  our  writ,  and  by  the  judg-  "  as  well  a  ^tr^ 
ent  ot  the  fame  court,  recovered  againft  Richard  Fenn  %  **  ^^l^^^^^  C . 
^.   for   his  damages  which   be  fuftained  as   well   by  « ^CX/n'ktl* 
fan  of  the  not  p^orming  certain  promifes  and  uxiiex- ^'damagtMnhuh 
b^  made  by  the  faid  Richard,  to  the  faid  John^  f(v  his  Z^j^fa^^"^^  ' 
As  and  charges  *  by  him  about  his  fuit  in  that  behalf  u)!^^^^^^ 
jjcndcd,.  whereof  the  faid  Richard  is  convidled,  as  ap*  *'' ietainingtU 
jtfB  to  us  of  record ;   and  although  judgment  thereof  be  C^^%^\ 
tocupon  given,  yet  execution,  <rf  the  damages  aforcfaid  ctyj^J^^^  j, 
P  remains  to  be  made  to  him  the  faid  John  i  And  /Where^  **forhii  c^t 
\J$h9  Frofi^  of  fie.  and  Richard  Mils,  of  fie.  lately  ]\  V^^^"^ 
tea  to  fey),  in  Hilary  term,  ifl  the  24th  year  of  pur  ^histoi/that 
Ip^  in  our  laid  court  before  us  at  Weftmnfier^  came  per-^  '^  behalf  expend- 
fdty  in  their  own  proper  perfous,  and  became  pledges  )|  *^»  ^^-7^ 
ihail,  and  each  of  them  became  pledge  and  bail,  for  the  *»  J^^^^  con- 
\  Ricbardy  that  if  it  fiiould  happen  the  faid  Richard  <<  ^\afA,z&,&c.* 
luld  be  conviSed  at  the  fuit  of  the  faid  John,  in  the  plea  afl<i|*y  «ftcr- 
irfaid,  then  the  faid  JohnFroft  and  Richard  Mils  con-  "Z^t 
led,  and  each  of  them  confented,  .that  **  all  fuch  da-j^^,  wcH'tfic 

ras  {houkl  be  adjudged  to  th^  faid  Johit  .{bouU   be^faid  debt  as  all 
of  their,  ai>d  each   of  their  lands  and  ckjattd?,  apd  fuch  damage*. 
fed  to  the  ufe  of  the  iaid  John,  if  it  (houjd  happen 
It  the  faid  Richard  (hould  not  pay  the  faid  damages,  or 
JK^er  himfelf  to  the  maribal  of  our   prifon  of  the  Mar-- 
^ea  before   us,  on   t}\at  occafioto,  as  by  th^  record  of 
^  faid  recojpnizance  now  remaining  in  our  faid  court  be* 
r  us  at  Jveftminjlgr  fully  appears.     Yet  the  faid  Richard 
th   not    yet    paid   the  faid    damages  .^,    or  any  part 
fireof  to  the  faid  John,  or  rendered  himfelf  to  the  roar-  « l>cbtandda- 
A  of  our  prifon  of  the  Marfi)alfea  before  mi^  on  that  ""**** 
callon,    as  we    have    received   information  .  from  the  * 
1  John  5     wherefore  the  faid  John   hath  humbly   b?-r 
Ight  us .  to  provide  him  a  proper  remedy  in   this  par- 
uUr;   and   we  being  willing   what    is  right  and  juil 

X  .     ih«i*li 


(•3*7) 


1 


Alf  9n4iltaf,&j  (houU  bc  donc,    command  ^  you,   that  by  honcft  wi 
**/Jw^«M«rf-  '^^f"l  "^^  ^f  y°^^  bailiwick,  you  make  known  to  4b 
« /<//»•••      "  faid    y9bn  Froft  and  Richard  Mills,    that  they  he  Ifr 
fore  U9  at  Wejlminjlery  on  next  after 

to  fhcw  if  thev  have  or  knQW,  or  cither  of  ihem  haJh« 
knoweth  of  any  thing  to  fay  for  themfelves  or  him&i^ 
why  the  faid  Tohn  ought  not  to  have  his  execution  agni 
the  faid  J^hn  Froft  and  Richard  Milh  for  the  damagesafai* 
faid,  according  to  the  force,  *  form,  and  efieft  of  the  U 
recognizance,  if  it  fhaU  feem  expedient  for  him  fo  to  dt^ 
and  further  to  dd  and  receive  all  and  fiogular  thofe  duf 
whick  our  faid  court  before  us  ihaU  then  and  dieie(» 
iider  of  them  in  this  behalf.  And'  have  there  Aco  H 
names  of  thofe  by  whom  ydb  (hall  fo  caufe  it  to  be  mir 
known  to  them  :  and  this  writ.  Witnefs  WilJim  ead  «f 
Mansfield^  at  Weftminfttr  the  day  of  m  i» 

24th  year  of  our  rei^.  1 

StomwftzniWaf. 
rr^uf€.  MddUfex^  fit.  fa.  for  J&bn  Denn  s^mtt  John  Fnf 

and  Richard  Mills,  bail  of  Kichard  Fenn,  for  25/.  daoop^, 
returnable  on  next  after 

J.  K.  Attonicy, 
SLuUforjodg-  On  the  return  day  of  the  firft  fii.fa.  ifk  be 
fiire  feci,  or  on  the  return  of  the  alias,  if  returned 
give  a  rule  for  judgment,  which  is  wrote  on  a  piece 
paper  thus :  "  JDem  agairrft  Freft  and  another  bail  ^  h 
•'  rule  onfci.  fa.*^  enter' it  at  the  clerk  of  the  rub  ' 
i^.  10^.)  it  is  delivered  in  writing  to  the  plaintiff's  alW^ 
ney;  upon  the  expiration  of  the  rule,  which  is  four  di^ 
after  entry,  and  the  Rr&fci.fa.  be  returned  fdrtfiai 
having  got  that  return  from  the  fherliF,  enter  Ac/dk 
on  a  roll,  take  fame  to  the  clerk  of  the  judgments,  m| 
will  enter  the  fame  in  his  book,  and  mark  the  roll,  pay  iij 
2s.  and  immediately   an  execution  may  be  fued 


them,  &xhet?Lft.fa.  orzca.  fa.  Str.  11.  39.  i  Le^.^'i^: 
And  though  tht  fii.fa.  be  agaiiift  bpth,  yet  execution  07 
go  againflone.  i  Sid.  339.  « 

But  if  there  be  a  «iA// returned  on  the  fattfii^fr.  dtf 
you  muft  flay  until  the  fecond  be  returned,  and  nit 
thereon  expired  before  an  execution  can  be  taken  out. 

As  yet  of  the  term  of  Eaflcr,  24  Geo.  3.  Witncfi  W' 
Ham  earl  of  Mansfield. 

I    .  Miiikh 


ASdilefex^  (fs.)    Our  lord  the  king  Cent  to  his  flicriff  of  Entry  of  twoT?**. 
MiddUfix  hb  writ  dofcd  in  ihefe  words,  to  wit,  ^^^g^-^'l^^  ~*'' 
Uc*  (copy  ta  the  end  of  the  iirft  fcL  fa,)    At  which  day   /^        Q\ 
before  our  lord  the  king  at  *  Weftriunjier  came  the  faid  V.    3  ^    ) 
Jplm  Deruiy  in  his  proper  perfun,  and  the  (herjff,  to  wit. 
Sir  Barnard  Jfttrmr,    Knight,    and  Thomas  Skirmtr^   EC- 
quire,  iberiiF  of  the  faid  county,  returned  to  us,   that  the 
ttbrefakl  J»bn  Frojl  and  Richard  Mills  had  not,   or  had 
either  of  them  any  thing  in  his  bailiwick,  where  or  by  which 
he  could  give  them  or  either  of  them  notice,  as  by  the  faid 
Vrit  he  was  commanded,  nor  were  they,  or  either  of  them 
ibund  in  the  fame :  Therefore  as  before  it  is  commanded  to  Award  of  the 
die  faid  fheriff,  that  by  good,  tiTr.  he  make  known  to  the^'"'* 
fiid  John  and  Richard  that  they  be  before  our  lord   the 
idne  at  Wefiminftery  on  *  next  after  to  (hew  «  The  Kt«TB  of 

ill  form  aforefaid  if,  l^c,  and  further  bfc,  the  fame  day  istheWia/. 
uvea  to  the  faid  John  Derm  there,  bfc.  At  which  day  be- 
lott  our   lord  the  king  at  Weftminfter^  came  the  faid 

2 An  Dinn^  in  his  own  proper  perfon,  and  the  (berifF  as 
rfbre  returned,  that   the  faid  John  Froji  and  Richard 
Mills  had  not  or  had  either  of  them  any  thing  in  their  baili- 
%ick,  where  or  by  which  he  could  give  them  or  either  of 
tfiem  notice,  as  by  the  faid  writ  he  was  commanded,  norwere 
^hev  or  either  of  thc;m  found  in  the  fame.    And  the  faid 
JohnFroJi  and  Richark  Mills ,  although  on' that  day  fo- DefaakofbnL 
lemnly  required,  came  not,  nor  did  either  of  them  come, 
butimde  default.     It  is  therefore  confidercd  that  the  faid  T„dgra-ntonth« 
JJmDenn  have  his  execution  againft  the  faid  John  Froftjd.fa. 
and  Richard  Mills  of  the  damages  aforefaid,  according  to 
die  force,  form,  and  elFeA  of  the  recognizance  aforefaid, 
hf  the  defauft  of  the  &id  John  and  Richard, 

If  there  be  only  one  fci.  fa.  and  it  is  retixrncdfii^/ecij  .-     .         -. 
fiop  at  the  end  of   th-         nfF's  return,  and  then  {^y:/a.\eiu^%\ 
^  And  the  faid  J-  F.  \    i  R.  M.  although  on  that  dayjfrr/Vhowtoeoter 
/*  folenmly  required,    did   not,    nor  did  either  of  them  ^^ 
'*  come.  It  is  therefore  confidered  that  the  fajd  John  Denn^ 
**  have  his  execution  againft  the  faid  J.  F.  and  R,  M,  of 
**  the  debt  and  damages  aforefaid,  according  to  the  force, 
^*  form,  and  eiFeA  of  the  faid  recognizance^  by  the  de- 
'*  fiiulc  of  the  faid  John  and  Richard:' 

If 


(♦^2Q^  *  ^f  ^^^^^  ^  two  fci/a,ls  of  different  terms,  eater  t» 
If  two /b  ^ '8  ^'^^  ''^"  ''^^  ^^  ^^  thatJerm  in  wbich  it  is  rttwmMi^  wi 
of  ds^rat  terms  only  award  the  fecond,  which  docket  and  carry  vcu  N.1L 
bow  to  enter  Let  the  clcrk  of  the  judgment  mark  your  firft  writ  at  db 
^^^'  time  of  the  docket. 

How  to  appear.       If  (he  hail  appear,  which  is  frequently  the  cafe,  to  get  a 
term  of  the  plaintifF^  it  is  done  by  a  note  in  writing,  as  is 
page  3 1 3,  and  there  are  no  cofts  to  be  paid  by  diem,  vAk 
they  jJead  8  &  9  ^.  3.  c.  10./  3. ' 
If  bail  appear  de-     "  ^^^J  appear,  ddiver  a  declaration  upon  trebk  \d.  g^, 
date  a  rule  to  plead,  and  demand  a  plea  as  in  other  cafes  j  if  cbe 

declaration  is  not  delivered /MirdltTyx  exclujkfi  before  the  nC 
of  the  term  they  will  be  entitled  to  an  imparlance. 

Trinity  term,  in  the  24th  year  of  the  reign  of  U 

George  the  third.  Stormont  and  Wtf,  ^ 

DeclaradoA.  Midlefex^  (fs.)   Our  lord  the  king  fent  to  his  fiieniri^ 

Miidlifix  hts  writ  clofed  in  thefe  wotf-ds^^to  wit,  Gma 

the  third  {enter  the  firft  fci.  fa.  and  the  return^  $r  tbei 

fci.  &/i.  and  the  award  of  the  Cecand  ^jjUfBL^s  thefi^ 

'    return,  if  there  are  twe)^  the  lame  dayTsp^  to  the  | 

ties  afore^d,  bfc.  (then  ge  on  thus:)  At  which  day  before 

lord  the  king  at  IVeftnunJier^   came    as  well  the 

yehn  Denny  in  his  proper  perfon,  'as  the  fiiid  John 

and  Richard  MiUh  hy  G.  D.  their  attorney,  upon 

the  faid  John  Denn  prays  that  execution  may  be  adJMl||4 

to  him,  of  the  damages  aforelaid,  according  to  the/old 

form,  and  tSe&  of  the  faid  recognizance,  l^c. 

How  to  title  the      '^^^  declaration  may  be_  entitled  of  the  term  gemrJffi 

declaration.        although  xhe  fci.  fa.  was  returnable  the  laft  returntof  4l 

term.    3  M^lt.  1 54. 

The  bail  may  plead  that  no  fci.  h.^ever  iffiudagmi^ii 

What  the  bail    defendant^  fccundum  curfum  curioe  ;  that  **  he  dtedhifith 

may  plead.  c.  ^^  ^a.  fa.  VMS  retumahk^  Roll  Abr.  336.  that  A 

plaintiff  had  other  execution  againfi  him  ;  that  the  difeaM 

paid  the  money  recovered^  \  Roll.  336.  /.  31.  4&  5  j£nu^ 

/*  ^  ^  q\    1 6,/.  1 2'.or  a  *  render  of  the  principal  3  Lev,  352.  But  ifi 

V    'J.'J    J   caB»ot  plead  that  the  principal  diod  before  the  rttwm^f  n 

fci.  fa.  becaufe  if  he  died  on  the  return  day  of  the  ^. 

the  bail  are  liable.     2  Wih.  67.     They  may  plead  md 

record,  or  a  releafe  to  the  defendant,     i.  RatL  336* /.SI 


3^r«f e&ittgut  againft  25ai!. 

I's  Ent.   385.    Thefaur.  brev.    265.     2  Mod.  312. 
L-i/rA.  149.  /^oiV.  Rep,  897.     Lorrf  /^jy.  i56. 

If  there  be  error  brought  by  the  principal,  which  is 
fierwards  nonproffed  with  cpfts,  yet  the  bail  in  the  ori- 
;inal  adion  are  not  liable  to  the  colls,  becaufe  they  cxnhy 
ccame  boqnd  in  that  adion. 

%w  tofroceed  againft  the  Bail,  if  the  A^ion 
is  by  Onginat. 

/The  ca.fa.  muft  be  returnable  on  a  general  relumday^ 
^cunque,   ^c.  ^nd  muft  have  fift;:en  days  between  the 
P  and  return  of  both.     This  is  much  eafier  than  the 
^w,  as  the  filacer   (Mr.  jidamx  in  Pump  Court)  enters 
!« recognisance,  and  dockets  the  roil;  therefore,  after' 
iu  have  got  your  ca,  fa.  returned  non  ejl  imentus  againft 
ic  principal,  take  it  to  him  for  xhtfci.fa,  who  makes  it 
JJ^  pay  figning  5/.  4J.  feal  7*/.;  leave  it  at  the  fheriflF's 
tnpe:  when  it  is  returnable,  get  i(  of  the  flicrifF,  copy 
and  Mr,  Heberden  figns  the  alias.     Thefe  writs  muft  On  %,  u  ftamo 
l^^fifieen  days  between  the  tejle  of  xhtfirft  and  retwa  Hr^^%  i'-  U 
[  the  lajiy  without  any  regard  to  the  number  of  days  ^^^'7^' 
•tveen  the  iejle  apd  return  of  eacA.,    Stn  1 139. 
After  the  return  of  the  fccond/c/.  fq.  nihil,  or  of  one  R^k  forjudge 
».y/t/,  give  a  rule  for  judgment,  as  before,  on  the  quar-  mcnt. 
die  pojl  of  the  return-day,  at  the  clerk  of  the  rules, , 
m\i  expire  \n  foyr  days  after  that  day\  then  enter  the 
'^e  on  the  roll  (if  no  appearance  delivered)  and>proceed 
Dvbill.  ^ 

It  the  bail  appear  to  Xht  fci.  fa.  they  do  it  bv  a  note  in  Appearance, 
riting,  delivered  to  the  attorney  for  the  plaintiff,  as  by 
'2  but  remember  they  are  fixed. 

/The  condition  of  the  recognizance  by  original,  differs   /*  /^  ^  yV 
^ly  from  that  by  bill,  as  the  former  is  in  ql  penalty,  and   V    33^) 
^^tter  generally  to  render-,  therefore  it  became  a  quef.f;°r.^}7~*« 
^j  whether  levying  againft  the  bail  the  cojls  of  the  fci.  againft  baU  by 

out  of  the  penalty  was  legal  ?  and  it  was  held,  that  ojipnal,  though 
^gh  equitable  cofls  may  be  levied  out  of  the  penalty  of  a  J""  "  •  ^"^ 

\J^^  ^l  w^s  too  hjird  to  fuffer  it  to  be  levied  againft 
?*^'l;  and  the  overplus  money  was  reftored  to  them. 


U  If 


,:^^^m^^^ 


^racectiinffi*  againft  Sail. 

If  execution  ifliie  againft  the  bail,  and  no  TalUfeaiol 
from  them,  .yet  the  plaintiff  may  take  ihe  principaL  i 
Cro,  320.  549.  t  Sid.  107. .  If  one  of  the  principtkk' 
taken,  and  not  the  other,  the  bail  are  not  difchai^ei  i 
Lev.  195. 


{*3r") 


Ft.  fa.  in"  cafe. 
George  the  ihirci,  by  the 
grace  pf  God  of  Great 
Britahiy  France^  and  Ire- 
Jand^  king,  defender  cf  the 
faith,  Efff .  To  the  (herifF  of 
MiddkfeXy  greeting:  We 
conimand  you,  that  of  the 
goods  and  chattels  of  John 
Frojl  and  Richard  Mills,  the 
bail  of  Richard  Fenn,  you 
caufe  to  be  made  40/.  which 
John  Dcnn  lately  in  our 
court  before  us  at  W^min- 
fter,  recovered  againft  the 
faid  Richard  Fenn^  as  well 
by  means  of  the  not  perfor- 
ming certain  promifes  and 
undertakings  lately  made  by 
the  faid  Richard  Fenn  to  the 
faid  John  Denn,  as  for  his 
cofts  and  *charges  by  him  a» 
bout  his  fuit  in  this  behalf, 
expended,  whereof  the  faid 
Richard  Fenn  is  convifted, 
as  appears  to  us  of  record: 


Ca,  fa.  in  cafe. 
George  the  third,  ^f.  T» 
the   fheriflF  of   UiU't^^ 
greeting :    We   ci 
)ou,   that   you  take  ^ 
FroflsLnd  Richard  m, 
bail  of  Richard  Few^'i 
be  found  in  your  ba^r 
and  fafely  keep  \htm^ 
that  you  may  have  ihar 
dies  before  us  at  Wefi 
on  next  after 

to  fatisfy  John  Dm  i 
which  the  faid  J^* 
lately  in  our  court 
recovered  againft  tbc 
Richard  Fenn  for  his 
c$  which  he  had  fi 
as  well  by  means  of  tk^ 
performing  certain  _ 
es  and  undertakings 
made  by  the  faid  ' 
Fenn  to  the  faid  7* 
as  for  his  cofts  and  c 
by  him  about  his  to !« 
behalf  expended, 
the  r^iid  Richard Fem'^ 
vifted,  as  appears  to 
record :  \ 

J 
And  whereupon  it  was  confidered  in  our  fame  <^ 
before  us,  that  the  faid  jfohn  Denn  have  his  cxcOT 
againft  the  faid  John  Frojt  and  Richard  Mills,  ft*' 
faid  damages,  cofts,  and  charges,  according  to  the  fe** 
form,  and  effeO:  of  a  certain  recognizance  acknowloii 
by  them  the  faid  John  Froft  and  Richard  Mills  in  our  6 


L  . 

^        ^tactchiiiQ^  againft  25ail.         ^ 

touTl  before  us,  for  the  f^id  Richard  Fenn,  at  the  fui^  of 
4h€  Hi  id  J^^n  Dcnn  in  the  fuit  aforefaid,  by  the  default  of 
the  fa  id  John  Froft  and  Richard  Mills ^  as  likewife  appears 
to  us  of  record  j 


and  have  yoti  that  money 
^before  us  at  JVcfiminfter  on 
I  next  attcr 

^to  render  to  ihe  fa  id  John 
J}trm  for  his  damages,  cofts, 
l^fid  charges  aforefaid,  and 
"'ave  there  then  this  writ. 
^ilnefsj  tiff. 

Sturmmt  and  Way. 

TeftQiumJi.fa. 

fter   I  he  word    (afore- 

fay,    "And  oqr'flie- 

of  Middiepx^    at  cer- 

iday  now  part,  returned 

Las,    that   tire    faid  John 

S/i*  and    Riihiird  mills 

not,   nor  had  either  of 

any  goods  or  chattels 


you  then  there 
Witnefs  Wil- 


and   have 

this   writ. 

Ham  earl  of  Mansfield,    at 

IVeftminfteTy  the  day 

of  in  the  24th  year , 

of  our  reign. 

Siormont  and  fVay. 


Teffatum  ca.  fa. 
After  the  word  (record)  fay, 
"  And  our  flieriflf  of  Mid- 
dle/ex, at  a  certain  day  now 
part,  returned  'to  us,  that  f^^no^^ 
the  fM  John  Froft  and/?/-  V    *5Jjy 
chard  Mills  were  not,   nor 
was  either  of  them,  found 


in  his  bailiwick,  whereupon 
^his  bailiwick,    whereof    on  the  behalf  of  the  fa  idjo^ 
could  caufe  to  be  levied    Derm  it  is  fufficiently  teftifi- 
damages  aforefaid^  or  a-    ed  in  our  fame  court  before 
part  thereof;    whereas  it    us,  that  the  faid  John  Froft 
flijied  in  our  fame  court    and  Richard  Mills  lurk  and 
ore    us,     that    the  faidgjecrete  themfelves  in  your 
hki  Froft  f^nd  Richard Mill^^ouniyy  and  have  then  and 
ave  fyfficient    goods   and    there  this  writ.     Witnefs, 
btttets   in  your  bailiwick^    b*r. 
jirhereof  you  may  caufe  to 
fbe  levied  the  debt  and  dam- 
afore  fa  id,    and  -every 
thereof,  and   have  you 
te  ihcn  ilii*^  writ. 

Witnefs,  Wf. 


U2 


Fi. 


(•334) 


Ft.  fa.  in  debt.        .  .  Ca.  fa,  in  iek 

George  the  third,  by  the         ^  ~  ' 

grace  of  God  of  Great  Bri- 
iain^  Frahcey  arid  Ifefaiid, 
king,  defender  of  the  faitb, 
tf^r  To  the  {heriff  of 
Middlefex  greeting :  We 
command  you,  that  of  the 
goods  and  chattels  of  John 
Proft  and  Richard  Mills ^  the 
bail  of   Richatd  Fentt,  you 

caufe    to    be    made    loo/.     — .  , ^ 

which  John  Dentif  lately  in    to  fsithfy  John Deimicrlif, 
our  court  before  us  at  ff^eft-    a  debt  Which  the  faid  JM 
minfteTy   recovered   againd     "" 
the  faid  Richard  Fenn  for  a 
debt,  as  ilfb  t  5/.  joj.  which 
'were   awarded  to  the  faid 
John    Denn    in    our  ^  fame 
court  before  lis,  for  his  da- 
nidges  which  he-  fuftained, 
♦  as  Well  by  occ&fioH  6f  the 

detjiinlng  th^  faid  debt,,  as    ed,    a's  well  byocxafcij 
for  hi^  <^ofts  and  tharges  by    \\^t  detaining  the  fakl ' 
hijYi  about  his  fuit  irt  that    as  for  his  cofts  and  ct 
behalf  expended,    whereof    by  him  about  his  fuit  in 
the  faid  Richard  is  convid-    beh'aff  expended, 
ed  as  appei^rs  16  us  of  re-    the.  ftid   Richard  Fet^ 
cord:    '  convifted,  asappanW 

of  record : 


Gedrge.  ic.  to  the(ke- 
riff  of  Middlefex,  greetii^T 
We  command  you,  tSk 
you  take  John  mfi  a^iif^• 
chard  Mills,  the  bail  <jf 
Richard  Fern,  if  ihej  bt 
found  in  >our  bailiwick, 
and  fafely  keep  them,  fc 
that  you  have  their  bo&U 
before  us  at  Wfftwnpf 
oit  '  next,  after 


Denn,    lately  in  our  cM^ 
before   us  at  ffV/irta  '" 
recovered  againft  the 
Richard  Perm,  a$  atfo 
TC/.  Which  were  n[ 
to  the  faid  John  Dem'vi 
faid  court  before  ns,  faf 
damages  which  he  fol 


And  whereupbn  it  h  adjudged  In  our  feid  court  before* 
that  the  faid  John  Deftn  have  his  executfon  againft  "^ 
faid  John  Fro/t  and  Richard  Miffs  for  the  faid  debt  1 
damages,  according  to  the  force,  form,  and  tfk&^ 
certain  recognizance  acknowledged  by  them  the  faidji 
Froft  and  Richard  Mills  in  our  faid  court  before  w  ' 
the  faid  Richard,  at  the  fuit  of  the  faid  ^o^,  in  the  I. 
aforefaid,  by  the  default  of  them  the  faid  JohnFnfi  d 
Richard  Miffs,  as  likcv/ife  appears  to  us  of  record: 


And  have  you  that  money        And  have  you  then  there 
before  us  at  tVeftminfUr  th«    this  writ.     Witnefs,  Wr. 

.  day  of  ^    Stormqni  and  Way. 

h>  render  to  the  Taid  Jahn^ 

tbr  his  debt  and  damasres  aforefatd,  and  have  then  there 
Ais  writ,    Witnefs,  ^c. 

^  StoYinoni  sTnd  Way. 

If  the  bail  mean  to  acquit  themfelves  of  their  recogni-  Wh^^^h** 
Juince  entirely,  and  run  no  hal^ard  of  the  death  of  deFen-  ^^^  ""^  ^ 
,4iiit,  then  they  moft  rendfr  him  in  their  difcharge,  before 
^^  return  of  the  ca,fa.  as  the  death  of  tht principal  after- 
Vards  wi^H  not  difcharge  them. 

y    But  if  they  do  not,  then  they  have  until  the  return  day  How  long  the 
Jcdente  curia,  of  thefirft/«./j.  if  it  is  *returned/aVir>  J^**;^^^^^^ 
[tif  but  rf  a  nihil  is  returned  thereon,  then  until  the  return  t^ey  ai^^vdl. 
\{Aky  fedefite  curia  of  the  fecond  fci.  fa,     4  Burr,  2134.  (^"J^t^ 
'flAnd  if  by  original  they  have  till  the  quarto  die  ppji  of  the  V    ^ODJ 
itetBrh  of  the^rft yri.^.  if  retwnedfci.feci,  if  not  then 
hill  the  quarto  die  ptjl  of  tht  return- Jay  of  thtfedtmd.  Lord 
I'Jtiy.  1567.  4  Bufr.  2134. 

[; '  The  role  x}i  Eafter,  5  Geo.  2.  dircSing  the  above  fur-  Rule  to^ke^on- 
^.*ctidet  will  be  conftrued  ftridly,  and  t^eiefore  the  hail  ^^"^  ^^"^^ 
fUluft  not  wait  to  they  laft  moment,  before  they  furrender 
[fthc  principal,  for  although  mtice  may  be  left  by  the  Jbe-  j^  *    „,^|^ 
\¥fff  upon  the  retnrn-day  of  the  fixdfci.  fa,  and  they  af-  i^ft  by  Aeriff  oh 
i^terwards  ma'ke  alt  the  expedition  they  .ca?:  to  tafte  dcfen-  the  return  day. 
s^ihnt,  yet  rf  they  do  not  furrender  hirfj  fedente  curia^   they  .,  .u    j 

Ml  t  '  /.        1        "^  i    •  t^  I     '         '%t  *«  they  do  not 

r'^m  be  fixed,  and  the  court  even  upon  affidavit  will  not  rtn^trfeatnn 
relieve  them,  though  they  put  the  defendant  in  the  hands  curia,  thryare 
;o(  the  tipft^ff  the  evening  oi  the  return  of  the  fci.fa.  3  ^^^^jf^^^^^^^ 

. Burr,'  1 360.  ant'in  the  handi 

of  the  tipflaff  on 
the  return  in  the 

I      It  th-^  defendant  be  in  the  arftody  of  any  fherifF  [other  i^^itxlw  A- 
■MiW  London  or  Middlefex),  the  rule  Was  that  an  habeas  ^^^,^^0^^ 
r  *9rput  might  be  moved  for,  and.mlde  i-cturnabfe  in  court ;  proceed. 
I  but  now  this  rule  is  difufed,  and  the  bail  may  have  a  ha^ 
'.  lens  cwpus  either  in  term  or  "Vacation^   directed  to  zny  Jbe^ 
riff  or  gaafer  in  whofe  cuftody  the  defendant  is,  to  bring 
him  before  a  judge  returnahk  immediat.-'y,    in  order  to 
render  himiti  difcharge  of  his  bait.     3  Burr.  1786. 

If 


If  defendant  be- 
connes  a  bank- 
rupt and  obtain 
certifiotte. 


If  for  fdony« 

(•336) 


How  to  render 
defendant  if    in 
town. 


Notice  to  be 
■  (riven  of  th« 
lender. 


If  not  I  liable  to 
to^s,  or  fhaU 
not  be  de}I?ered^ 


How  to  get  an 
fxoHer'clur  c.i- 
tered. 


gJtocrctiinff^  agaiaft  23ail 

If  the  defendant  becomes  bankrupt,  andobtaimkii 
certificate  pending  the  adion,  and  before  the  hail  trefixti\ 
he  may,  upon  application  by  fummons  be  difchaigd  oit 
of  cuftody,  or  you  may,  if  he  is  not  rendered,  apjif  ti 
have  an  exoneretur  entered  on  the  bail-piece  by  fom- 
mons,  which  will  be  ordered  upon  producing  the  ccrtifi* 
catc.     I  Burr.  244. 

If  diefendant  is  convifled  of  felony,  and  pardoned  oa 
condition  of  tranfportation,  and  a  civil  adion  is  depeai- 
ingagainft  him,  the  court  will  grant  sLniabeaj^cerpfav^ 
on  application>  in  order  that  he  may  be  furrendered;  » 
in  that  cafe  they  will  commit  him  to  the  Marihal,  as! 
order  an  exoneretur  to  be  entered,  and  then  retnandde-T 
fendant  to  the  gaol  from  whence  he  came.  Sir,  64i< 
121 7..  1  Burr.  339,  34?- 

If  the   defendant   is   in  town,    you  take  him  to  4. 
judge's  chambers  with  the  name  of    plaintiflF  and  de* 
fendant,  and  the  clerk  will  make  out  the  comnutmadai! 
furrender,   for  which  pay  9/.  6d.    if  one  caufe,  tipfat 
10/,  6d.  and  give  him  3/.  6d.  for  the  certificate  of  the fff- 
render,  which  he  will  bring  with  him  and  deliver  yoiij 
As  foon  as  you  have  rendered  the  defendant,  notice  is  t»j 
be  given  to  the  plaintiflF's  attorney  and  affidavit  of  fa 
fervice  thereof  fhall  be  made  before  the  bail  are  difchiif- 
ed,  otherwife  fuch  render  is  to  be  void  R.  Trin.  i  A 
But  it  hath  been  held,  that  though  notice  4S  notgiveflflf 
the  relicJer,    yet  if  the  plaintiff  proceeds   further  agtf^l^ 
the  bail,  that  (hall  not  vitiate  the  furrender;  but  the  ^ 
fhall  not  be  delivered,    till  they  pay  the  cofts.    6iU^\ 
238.  ,  -       ^ 

As  fooii  as  notice  has  been  given  to  plaintiff's  attoraqt 
of  the  defendant's  being  -furrendered,  make  affidi^ 
thereof,  and  fwcar  fame  before  a  judge,  then  go  to  46 
judge's  clerk,  where  the  bail  piece  is  filed,  dcHver  hi«. 
the  affidavit,  and  he  will  give  you  the  bail-piece:  tkes 
take  the  fame  with  the  certificate  of  the  clerk  of  rhc|)t-, 
pers,  to  the  mafter,  and  he  will  enter  an  exment* 
thereon:  pay  him  2/.  4<^.  then  take  the  bail-piece  to  Jfc 
Heberden,  and  file  it,  pay  him  4^.  as  foon  as  the  bail« 
exonerated,  go  to  the  clerl-:  of  the  judgment's  officer 
and  enter  4he  commlttitwr  and  furrender  in  the  Msrp^i 
book  which  is  abfohitely  neceffary  to  he  done. 

•  '  ft 


PrdfteDinff^  againft  23ail. 

if  the  King*/  Bench.  Derm.  v.  Fern.  Nou'ce  of  fur- 

Take   notice,  that,  the  above  defenrlant  did  this  day  '°*  ^' 
mrendcr  himfelf  in  difcharge  of  his  bai^,  and  was  there-    f  *  -^  o  7^ 
rp0n  committed  by  the  honourable  Mr.  *  Jujlice  Buller,  to    ^    -u-J  I J  { 
he  cuftody  of  the  Mar/hai,  ^c.  there  to  remain  until, 
?f»  dated  the  .  day  of  1784. 

Yours,  ISc. 

J.  P.  iclerk  to  J.  D.  of  Wf .  gentleman,  maketh  oath  Affidavit  of  fctw 
LOd  faith,  that  he  did  ferve  Mr.  J.  K.  the  plaintiff's  at-  "'"^ 
orney  in  this  caufe,  with  a  true  copy  of  the  notice  hereto 
innexed,  by  delivering  the  fame  to  the  clerk  or  fervant 
if  the  faid  Mr.  J.  K,  at  his  chambers  in  C/emmt^s  Inn, 

There  is  no  occaiion  for  the  form  of  the  entry  in  the 
iilarfhars  book,  as  you  will  fee  many  there. 

The  bail  may  take  the  principal  on  a  Sunday^  and  keep  May  take  prin- 
Him  till  the  next  day,  and  then  furrender  him,  6  Ms^/.  <^»P^i  on »  Sun- 
^l,  but  they^muft  ftay  with  ,him,  or  take  a  note  from^^' 
Itan,  confenting  to  flay  at  a  lock-up-houfe  till  a  judge 
bomcs  to  town. 

i  Staying  Proceedings  againft  the  hail^  where  a  writ  of 
imr  is  brought  by  the  principal  before  the  time  expires 
ht  xheir  furrendfr. 

;■  The  plaintiff  recovered  yW^w«i/  againft  the  principal  ^rocfcd\ngt 
klid  took  out  a  ca.fa.  and  had  a  non  eft  inventus  returned:  «'g''"^*«i'  ^^^» 

f-    .  .     .     .  -^  .    ,  ,       •     •',  ,  _         ,      pending  error  by 

tn  this  judgment  error  is  brought,-  and  two  days  after  the  the  principjO. 
plaintiflF  fues  out  2i,/ci.  fa,  againft  the  bail,  who  now  mov- 
ed lo  ftay  the  proceedings  upon  the  fci./a.  as  is  done  in 
cafes  where  pending  error  the  plaintiff  brings  an  adion 
rf  debt  upon  the  judgment ;  infifting  it  was  more  reafon- 
able  in  this  cafe,  becaufe.otherwife  the  bail  might  lofe  the 
advantage  of  difcharging  themfelves  by  a  furrender  of  the 
principal,  which  they  can  do  at  any  time  before  the  return 
of  the  hcond  fci.  fa.  Cur.  thought  it  reafonable  that  the 
proceedinfics  fhould  be  ftaid,  on  the  bail's  confenting  that 
rf  the  judgment  be  affirmed,  they  would  render  the  prin- 
tioal,  or  give  judgment  on  xhtfci,  fa,     Str,  41 9,     1  Burr^ 

It  is  now  generally  underftood,  that  where  error  is  within  tfmef  the 
bought  by  the  principal  within  the  time  allowed  by  the  terms  to  ftay  pro- 
noun for  the  furrender  of  defendant  by  hij.  bail,  the  court  "^^^^^y^ll  ^c" 
"wiU  upon  application  ftay  the  proceedings  againft  them,  d^r  within  four 
wmil  the  writ  of.error  fliall  be  determined,  they  undertakinj^  <^»ys  "ftcr  affir- 
^^  ff^y  the  plaintiff  *  the  damages  recovered^  ^r  furrender  him  "'f^'      q  v - 

within   \   330; 


^rwecWngif  agalnft  55MI. 

•     Uottht'n  four  days  next  after  the  determtnaiim  &r  ^/frmtH^ 

if  it  is  in  favour  of  the  defendant  m  error.    CafrufJ^ 

Jrcher.     i  Burr,  340. 

Ifchewritofer*     If  a   Writ  of  error  is  allowed  before  any  piuttdhpl 

tor  n  aliowed  he-  agalnft  thc  bail,  it  is  a  fitperfedeas  from  the  rime  of  iwtt* 

agaJnrSnf^i^ii  ^  ^^^^  allowance ;    and   a  ca.  fa,  cannot  be  monof 

%fuf€rjulai,     agalnft  the  principal,    although  taken   out  and  left   '^ 

the  fcerifF  the  day  before  the  allowance  ferved,  and  .-, 

Jp  p,^"^"^  wait  until  after  Uie  affkniance  before  f^L  /a,  left;  ifc 

2t86.  and  it  is  a  contempt  tb^ceed  againfttbe  \A% 

the  aHowaftcc  is  ferved  Hi  time.     \  Sur.  3  so. 

ukTol^  aT>.      '^  '«  'o  abfolutely  tl  fuperfedeas,  that  the  plaintiff  caoflOll 

after  allowamce.  niuch  as  take  out  a  r^r.y27.  ahd  i^turn  non  eft  imfestm^' 

order  to  proceed  agatnft  the  bail.     Str.  867- 
Will  not  ftaypra*      But  if  a  ^vrit  of  errar  is  brou^  by  tht  principd, 
****™P!  ^J*">8  no  bail  is  put  in,  fo  ks  to  ctilkc  it  an  abfoIuteyS^^ 
trror,  ti  bail  put  ^j.^  ^^^.^  ^jj  ^^^^  -^^  ^j^^  proce«ding8  agaiiift  thc  baiL 

781. 
Where  no  bail        If  the  principal  do  not  bring  his  error  in  time^  and 
is  required,  the  plaifitiff  proceed  agairift  fhe  bail,  and  the  fecondya./L 
ftey'Jfcci^ngs,  r^u^naWc*  the  court  will  not  then  let  them  into  then 
inuft  undertake'  of  z  render,  but  oblige  them  to  pay  the  condemnation 
for  the  cofts  in    ney,  and  the  cofts  of  the  fci.fa.  in  four  days  after  15 
^"^^'       ^       ance ;  and  where  there  is  no  baal  required  in  error, 

will  alfo  make  them  pay  the  cofts  m  error,  if  the  j 
•    is  affirmed.     Sfr.  877.* 
foul  6^%  afttf         Where  the  bail  do  not  apply  to  ftay  thc  proceedii^ 
affirmance  to'     '"g  error,   till  their  time  to  furrender  is  our;  Cur. 
pay.  not  give  them  any  time  for  that  purpofe,  but  only  f fur 

to  pay  the  money  in  after  thc  judgment  is  affirmed.    Ar« 

If  they  undertake  j^^TO. 

after  affirmance,     if  the  bail  undertake  to  pay  the  debt  and  cofts 
and  error  is       pf^f  ^^y^  aftgj.  affirmance  in  the  exchequer  chamher^  and 
wfof'loHs     judgment  is  affirmed^  the tlefendant  brings  <ntfr  io  ^ 
after,  it  is  that  ment^  the  plaintiff  (ball  not  have  execution  until  the  aj^ 
affirmanccwhich|,«^ /^r#^  bccaufc  that   IS  ihz  fin4»l  affirmance.    5 

u  meant.  ^  o  «  ^ 

(^  V     2020. 

339/       *  'I^hc  plaintiff  obtained  judgment,  and  tlefendant 
Where  there  is    a  Writ   of  crror,  and  tranfcribed,  which  remains  undeie^'i 
Iht^SiTL'^aai^  ""'"^d'  defendant  was  ferved  with  a  writ  qn  thc  judgmcaHi 
on,  conrt  will     and  for  want  of  plea,  judgment  agalnft   him  by  dcfiwl^ 
ftay  proceriiings   and  cxccution  iflucd,  and  tiw  flxeriff  in  poftcffion.    Qtr* 
till  affirmance  of  ^,^^^  j^^  procccdiogs  upon  it,  as  it  would  be  unreafcitthfa 

4  thtf 


it  the  plaintiff  ihoOtd  proceed  i*i  eitecuting  a  judgment,  «^*i"nft  tlnf 
fiich  would  of  courfe  fall  to  t-hc  grdund,  in  cafe  the  o-  HlSlfaio^e- 
pnd  judgment  fhculd  be  reverfed,  but  defendant  was  nir  is'in^&r- 
IIKid  not  to  bring  a  bill  in  equity.     4  Burr.  2454..    .         ^''°' 
|The  bail  will  fa^  difcharged  upon  motion,  if  defendant 
iMnes  a  peer  pending  the  «aion.    Doug.  Rep,  z^^. 

Nonpros. 

THAT  upon  appearance  t6  be  ehtered  in  the  tferm,  For  not  dedar* 
herein  the  writ,  bill,  or  procefs  is  returnable,  unlefs  the  >»s» 
iuotiff  or  plaintiffs  in  any  fuch  writ,  &fr.  (hall  ptft  into 
t  court  from  whence  fuch  writ,  fefr.  did  iffue  his  bt* 
jpir  bill  or  declaration,  againft  the  perfon  6r  perfons  fo 
reiled,  in  fome  perfonal  aSion  or  eje^iione  firma  of 
Ibds  or  tenements,  before  iht  end  of  the  term  next  follow* 
\ after  appearance^  that  then  a  nonfuit  for  want  of  ide- 
ation may  be  entered  againft  the  faid  plaintiff  or  plain- 
.  And  fhe  defendant  in  every  fuc>i  writ,  bill,  &ff. 
or  may  have  judgment  to  recover  cofts.  Stat.  i^. 
2  Stat.  a.  c.  2./  2.  And  if  the  decimation  Ihall 
'tendered  at  any  tinrte  after  the  end  of  the  fec6nd 
ikR,  and  before  the  non-pfos  is  figned,  the  defendant  is 
pi  bound  to  accept  of  it,  but  may  fign  his  non-pros  at 
ly  lime  after  the  end  of  the  fecoftd  tertn.     But  if  th^ 

Eter  (hould  be  under  accommodation,    or    any  thing 
lid  prevent  the  plaintiff's  declaring  within  two  terms, 
\  may  get  a  fide-bar  rule  from  the  clerk  of  the  rules  fot 
inher  time  to  declare  (if  defendant  be  not  in  cuftody),   ^^ 
U  muft  fervc  defendant's  attorney  with  a  copy*  thereof,   ^   34^) 
ly  4s.     The  defendant  did  not  file  common  bail  within  Bail  mufi  be  fi- 
to  terms,  and  plaintiff  did  not  declare  after  the  end  of  ***  *'*^^"*  ^^« 
\t  fecond  term  5  but  before  the  third  term,  defendant  ^'"^  ^™*' 
led  bail,  and  entered  a  non-pros.     On  motion  to  fct  tt  a- 
dc,  the  mafter  was  opinion,  that  a  non-pros  could  never 
5  figned,    pnlefs  bail  was  filed  within  the  two  terras. 
himes  v.  White^  E.  1 1  Geo.  3. 

The  defendant,  if  he  fAt%.- common  bail  in  time,    i.  e.  How  long  acfcn- 
nthin  the  two  terms,  has   12  months  after  to  fi^n  his  non  ^tJ»"jo  M 

^       ,  r  1  •  ^  *•»  P^  by  bill. 

''w,  but  not  afterwards. 

If 


whoimth-fr^s       If  the  writ  IS  joint,  and  the  appearance  fevcrad, 
omnoc  be  figned.  ^\^^^^^g  ^^^j^^^  f,g„  fcveral  non-pros^,  as  there 

ByorigihaL  ^^  ^"^  ^"<^'      ^^J*"'  744-      4  5«'^-   2418.   ^tf/i.  4^5^ 

^  If  the  adion  be  by  original,  the  piainliff  naay  figs 

nonproi  the  fame  as  by  bill,  without  giving  a  rule 
clare:  for  there  needs  no  rule  to  declare  in  tha 
(except  in  repUvin,) 
bannot  «0«-^'      If  defendant   removes   the  csivSt  hj habeas  c^rft$, 
if  icmovetL        cannot  nonfuit  the  plaintiff  for  not  declaring,  as  thcji 
tiff  is  not  bound  to  follow  him.     Note  on  jR.  MiJu 
orifo-  ^^^'  ^'     ®"^  ^^  "^"^  declare  in  two  terms.     UiJ, 
ncr!**"  If  *  prifoncr  is  fuperfeded  on  filing  common  bail^  he 

vcr  can  fign  a  nonproiy  ut  audivi^  fed  qu. 
May  befct  afidc.      A  nw-pros^  may  be  fet  afide  for  irregularity  on 

-  hut  it  mud  be  on  aiSdavit  of  the  fa£^s. 

r^rM  ^^°         ^^  ^^^^^  ^^  '^S"  *  non-prosy  get  a  roll  and  enter  then 

n.Hfns.  ^^^  warrant  of  attorney  for  the  defendant  only,  airf 

grofs  the  non-pros  thereon  ;  alfo  ingrofs  fame  on  a  d 

half  crown  flamp  paper,  which  being  done,  carry 

,  to  the  clerk  of  the  judgments,  who  figns  it,  pay  hiai; 

As  yet  of  the  term  of.  the  holy  Trinity^  in  the  24^ f 

of  the  reizn  (f  king  George  the  third,      Witnefr  WA 

Earl  of  Mansfield, 

Middlefex  (fs,)  FofepH  Jones  puts  in  his  place  L 
/•*  \    ^**  attorney,  at  the  fuit  of  Charles  Hohbs^  in  a  pkl 

(*34lJ    trefpafs.  « 

N.n  pros  iof  not  .   Middkfex,  (fs,)  Jofeph  Jones,  according  to  the 
declaring  upon  a  of  the  ftatule  i/i  fuch  cafe  made  »nd  provided,  wasfi 
y^^Middajcx.^l^\^  a  precept  of  our  lord  the  king,  called  SLbiIld[M 
dlefexy  iffiied  out  of  the  court  of  our  faid  lord  the  '*^ 
'    .  before  (he  king  himfcif,  direfted  to  the  fheriffof 

dIefeXf  returnable  on  Wednefday  next  after  T  s  days  ft* 
the  day  of  Eafier  now  laft  pad,  to  anfwcr  Charles  flS 
in  a  plea  of  trefpafs,  and  the  faid  Jofeph  at  that  Ay 
peared,  by  /.  jD.  his  attorney,  according  to  the  fora^ 
the  ftatutc,  in  fuch  cafe  made  and  provided^  and  the* 
Charles^  in  the  aforefaidcourtof  bur  faid  lord  the'kingy 
fore  the  king  himfelf  at  IFefimin/ier  zfoTcfzidy  hath  not  dec 
red  by  his  bill,  or  declaration,  in  any  perfonal  aSion,  or 
eieftment,  againft  him  the  (aid  Jofeph,  before  the  em 
Trinity  term  then  next  following,  being  the  next  tcfl 
after  the  appearance  of  him  the  faid  Jofeph :  Thcrcft 


IJonprcjSf. 

i,  confidcfed  by  his  majefty*s  court  here,  that  the  faW 

rles  take    nothing  by  his  faid  precept,  but  that  he  be 

BCrcy,  tfr.     And  it  is  further  confidered  by  the  court  j^^^^^^  ^^ 

t,  that   the  aforelatd  jojfpn  recover  againll  the  laid  %o  3fumc  1781. 

fkf  35/.  6^.  for  his  coAs  and  charges  laid  out  by  him, 

Dt  his  defence  in  this  particular^  by  the  court  of  our 

I  lord  the  king  here,  adjudged  to  the  CsLidjo/epA.  and 

bis  afient,  according  to  the  forin  of  the  flatute  in  fuch 

( made  and  provided ;  and  that  the  aforefaid  Jofepi 

«  his  execution  thereof,  l^c. 

{  defendant  was  ferved  with  a  '*  latitat^^^  fay  fo,  and 

,  it  "  wr/V"  inftead  of  precept, 

f  he  was  arretted  "  put  in  the  ac-atiam,^^ 

The  cofts  are  taxed  at  33/^  6 J.  for  fervice  of  courft,  Aaion  will  Ue 

Lif  there  is  bail,  the  mafter  taxes  them.     And  an  ac-  for  cbftfc 

|can  be  maintained  in  this  court  on  the  judgment  of 

^w,  though  it  is  only  33i.  €d.     1  IVilf.  316.    Cr9^ 

Ibc  plaintiff  may   alfo  be  wm-proffed  in  any  flage  of  iVi„.^rM  for «- 
kfuit,  for  not  contplying  with  the  rules  of  the  court,  {dying,  Qfc. 
Lnot  replying  to  the  defendant's  pica,  not  furrejoining 
^rejoinder  9  .not  entering  the  ijfue  ♦  when  ferved.  with  C^  oaq\ 
jfe  within  the  time  allowed  for  that  purpofe,  which  is  ^    •^T    ^ 
{final  judgment,  and  is  figned  on  a  double  half  crown 

Cp  paper ;  and  though  the  plaintiff  may  hold  defendant 
ill  a  fecond  time,  yet  the  court  will  not  fuffer  Jiim 
|bring  the  fecond  adion,  until  he  has^'paid  the  cofts 
[the  firll,  or  if  he  does,  they  will  make  hinri  ftay  the 
gc^edings  till  they  are  paid,  and  the  cofts  of  the  appli- 

If  the  defendants  fever  in  their  plea,  the  plaintiff  may  ^^^^^JXn 
;*ny  time,  before  the  record  is  fet  down  for  trial,  en-  their plew,  pWn- 
ra  nm-prn  againft  one  or  more  of  them.     Salk,  4.57.      tiff  may  tn\tf% 

^  '  uon  prot  again  ft 

Y       /r        /•  •    rt  I       1        •     I  *''*^  before  record. 

|in  tf^um;^^/ againft  two 'partners,  one  pleads  a  judgment  j^  ajnmpfit 
fevered  againft   both,    the   other   pleads  bankruptcy,  againft  two parf 
potiff  replies  mdtiel  record^  and  upon  iffue,  judgment  mw»  one  pleads  ^ 
^  given  againft  him,  and  a  writ  cf  inquiry  oi  damages  ti^ed ."Thi*  oth» 
i^rdcd,  and  final  judigment  upon  the  bankruptcy,  iffue  bankruptcy,  a 
alfo  joined,  whereupon   the    pl-iimiff  entered  a   nolle '^^^t'^f^'^ 
y^T^t  that  he  would  not  furilicr  proceed  as  to  the  ^Mm, I?id  pr^ 

iffue  cccd  to  iffue  on 
the  other  plea. 


Hflae  joined  between  h\tn  and  the  bankrupt ;  and  npni 
tcr  being  brought,  it  was  held  weD,  and  the  {ud^  * 
was  affirmed,  aiid  Detthifon  J.  faid,  that  the  plea  <rf  ! 
mptcy  is  not  a  plea  to  the  a^4on,  but  only  a  perfonji 
charge ;  but  that  if  One  defendant  was  to  plead  a| 
that  was  to  go  to  the  adion,  he  thought  it  me^  fi 
have  a  different  confideratiott,  forthe  Stat,  lo  Jlmut^\ 
hath  made  the  partiier  (not  the  bankrupt)  iiafale  Wi 
whole  debt,    i  If^tlf.  to. 


(•343) 


Attachment 

privilege. 


I 


Proceedif^gs  hy  Ati^rnies. 

F  sm  attorney  fues  by  original,  he  waives  ha  [ 
lege ;  or  if  he  fae  in  another's  name,  he  ( 
the  fame.  2  Str,  837.  •Aerefere  if  he  meaiB  •  to  \ 
«  privileged  perfon,  he  muft  fue  out  an  attach 
priviledge,  which  n  figned  by  Mr.  Heherden^  whbl 
<rK)thing,  feal  7^.  and  ^ precipe  is  to  be  left  in  ihe< 
Ac  time  6f  figning.     iiuieHii  20  Geo,  2. 

"  ft  is  ^rdtred^  that  ftxjm  and  after  the  laft  day  I 
^*  term,  every  attorney  at  this  court  who  IhaR 
**  any  attachment  of  privilege  againft  atiy  defe 
••  (hall  leave  a  pfitcipe  with  the  figner  of  the  wrin^  ^ 
**  the  defendant's  name,  not  exceeding  four  m  atdki 
*'  with  the  reiiinr  and  d^y  of  Jigmng  ftich  wrf, 
*^  agents  or  attomefs  name  who  fued  out  the  fame;; 
**  all  fuch  precipes  fhall  be  entered  on  the  roH, 
**  pratipes  of  latitat,  and  all  other  writs  rfluing  < 
**  this  court  are  entered;  and  that  ofEcer  that  fig 
**  writs  in  this  court  fhall  not  fign  fuch  attachment 
«  precipe  be  left  with  him  for  that  purpofc.'*    R. 
"  GVd.  2. 

George  the  third,  tsff.  To  the  (heriflF  of 
greeting :  We  command,  you,  thtit  you  attadi 
AdemSf  if  he  be  found  iti  your  bailiwick,  and  him 
keep,  fo  that  you  may  have  his  body  before  us  at 
minjier,  on  next  after  to  anfwer  if,  JL  ^ 

tieman,  one  of  the  attotnies  of  our  court,  bcfiiel 
according  to  the  liberties  and  privileges  of  fuch  ai 
and  other  minifters  of  the  fame  court,  from  the 
whereof  the  memory  of  man  is  not  to  the  contrary, 
and  approved  of  in  the  fame^  of  a  plea  of  trefpaf$» 


^rottebtngir  by  Sfittoniiejf. 

I  to  a  bill  of  the  faid  A.  B.  to  be  exhibited  agaiti/l  the 

|t  Abraham  for  500/.  upoD  protnifes,  according  to  the 

lom  of  our  court,  before  us,  and  that  you  have  there 

b  this  writ.     Witnefs  William  earl  of  Mansfield,  at 

^mtnjler,  t)[ie  30th  day  of  Jwte,  ia  the  24th  year  of 

[reign. 

JS,  in  perfon.  Stofrrumt  and  Wa)^. 

Bail  for  250/. 
To  be  ingroITed  on  a  2/.  6d.  (lamp  parchinent,  and 
ke  a  pracipe  for  the  office,  as  in  other  cafes,  only  call 
Ml  attachment  of  privilege, 

•If  the  ad^ion  is  not  bailable,  then  leave  out  the  acatiam,  ^*  ^  44) 
I  add  the  notice  to  appear  to  it,  as  in  a  latitat ,  or  bill 
'M/ddleJex, 

If  the  defendant  appears,  he  files  his  common  bail  with 
KWalter.      '^      [\ 

tht  declaration  is  ingroHed  on   a  treble   id.  (iampt 
per,  the  form  of  which  is  as  follows: 

piiddlefejn^  (fs.)  A.  B.  gentleman,  one  of  the  attpr-  ^^"*^- 
b  of  the  court  of  our  lord  the  king,  before  the  king  . 
pelf,  being,  according  to  the  tibehies  and  privileges 
^e  fame  court,  ufed  and  approved  of  in  the  fame, 
im  time  whereof  the  memory  of  man  is  not  to  the 
Kfary,  prefent  here  in  court  in  his  own  proper  perfon, 
Biplains  of  Abraham  Adams  being  in  the  cu(iody  of  the 
frfhal  of  the  Marjhalfea  of  our  lord  the  now  king,  be- 
|t  t|)e  king  himfelf,  of  a  plea  of  trefpafs  on  the  caf^ ; 
f  that  whereas  (at  in  other  cafes  add  pledges  at  the  end,) 


When  defendant  muft  plead. 

IF  an  ^tomcy  delivers  or.  files  his  declaration,  and  pj^ 
^es  notice  thereof,  four  days  exclufive  before  the  cid  of 
t  term^  the  attachment  was  returnable,  the  defendant  muft 
p^d  as  of  that  term,  if  rule  to  plead  be  given,  and  plea 
TOanded.  But  if  he  does  not  deliver  his  declaration 
r  days  before  the  end  of  the  term,  or  before  the  ejfoign 
9  of  the  fubfequent  term,  defendant  will  have  an  impar- 
nce  to  the  next  term  following.  R,  Mich,  5  Ann, 
AH  the  other  proceedings  are  exaSly  ^s  in  common 
|»C5,  and  when  an  inquiry  is  iflued  or  execution/  you 
ue  him  exadly  as  in  the  declaration. 

Pro- 


I 


^♦^4^^  ♦  Proceedings  againft  Atlbrnies. 

[T  has  been  already  ohferved,  that  an  attorQcy 
L  be  arrefted^  he  being  fuppofed  always  prefect  if 
coprt ;  therefore  you  muft  proceed  againft  him  by  U^ 
iftrhich  is  a  copy  of  the  declaration^  ingroffed  on  i  trdfe 
penny  ftampt  parchment,  a  copy  of  which  isalfoii 
vered  to  the  defendant^  with  notice  to  plead  ia/gurigi 
(if  it  is  filed  four  days  exclufive  of  the  end  of  thctef«i 
and  the  defendant  lives  within  twenty  miles  of  bskt^ 
and  if  he  refides  above  twenty  miles  from  London^  or  A 
^Aion  be  laid  in  any  other  county  than  Middle/ex  or  U 
don^  he  has  four  days  time  to  plead,  and  no  more. 
Mich.   <^Ann.  Mich.  10  Geo,  2. 

Trinity  term,  in  the  24th  year  of  the  reign  of  kl 
George  the  third. 

Stormont  7LT\iWffj. 
'  ThchiU.  .  Middle/eXf  (fs.)  A,  B.  complains  of  C.  D.  gentleirt 

one  of  the  attorhies  of  the  court  of  our  lord  the  V 
before  the  king  himfelf,  prefent  here  in  court,  in  his 
'proper  perfon,    (for   that  whereas),  as    in  other  afi 
**  and  therefore  he  bringf/uit,**  &c.     Pledges,  Wc- 
I.  K.^  attorney  for  the  plaintiff. 
Defendant  in  perfon. 
How  to  indorle       In^orfe  on  your  copy ,  to  be  delivered  to  the  defefli 
on  the  back  of     thus,  "  This  is  a  true  copy  of  a  hill  filed  againft  ydky  » 
the^py  uf  bUl.  tt  thfs  prefent  Trinity  tcrm^  and  mlefs  you  plead  tkfrOi 
**  four  days  from  the  date  hereof  judgment  will  hef^ 
*'  againfi  you  by  default y^  charge  nothing  for  the  copji 
he  is  not  bound  to  pay  for  it,  nor  the  iffue.    - 
With  whom  to.      The  bill  is  filed  with  the  cleik  of  the  decJaratiom, 
be  filed.  ^^.  give  a  rule  to  pkad,  and  demand  a  plea  as  in 

mon  cafes  ;  and   if  defendant  does  not  plead  withis 
r    '^46)   four  days  (demand  having  been  made   of  a  plei), 
judgment,  and  execcie  a  writ  of  inquiry,  *  as  in  < 
cafes.     A  demand  of  plea  is  necefiary. 
jfTue.  If  he  pleads  ycu  make  up  the  ifluc  with  a  memoi 

as  in  other  cafes. 
Mijr  be  filed  in        fhe  bill  may  be  filed  in  vacation^  though  it  is  &iJ 
contrary  in  Saik.  544.  nor  Inall  an  attorney,  as  1 1»  . 
Icged  perfon,  be  intided  to  an  imparlance,  if  the  bil| 
£iUiL  in  time.     Ibid»  —  "J 


vrfcuuon. 


^iroceebingjBt  againft  36ttoniicj^« 

It  muft  not  be  takeh  for  granted  that  a  bill  cannot  be 
filed  in  vacation*    DwgL  300.  per  Buller  J. 

If  an  attorney  is  arrcftcd  in  a  fuperior  court,  hecahnot  ifamM  in  t 
have  his  writ  of  privilege,  but  muft  plead  it  in  abatement ;  ft»po^i«r  court 
but  if  he  is  arretted  in  an  inferior  court  he  may  have  this  writ^of  privilege, 
writ,  and  he  muft  be  difchai^ed,  2  Black,  Rep.  108$.  but 
before  he  figns  the  writ,  he  muft  get  a  certificate  from 
Ae  matter's  derk,  Mr.  Rymell^  of  his  being  an  attorney 
(or  of  the  clerk  of  the  warrants  in  C.  P.  if  he  is  an  atlor- 
ley  of  that  court),  pay  nothing  for  figning,  feal  /</.  take 
St  to  the  inferior  court,  and  he  will  grant  a  warrant  to  dif<- 
charge  defendant  out , of  cuttody,  pay  2s.  4^. 

;  Gewrge^  Uc.  To  the  judges  of  our  court  of  our  palace,  writof  prfVifcgc 
#ttd  every  of  them,  greeting:  Whereas,  as  well  by  re»- 
fen  of  our  royal  dignity,  as  by  an  ancient  cuftom,  ac- 
cording to  the  fame  for  times  paft  ufed  and  approved  hi- 
Idierto,  it  hath  obtained,  that  all  and  every  our  attornies 
iaffigned  to  inrol  pleas  in  our  court  before  us  elfewhere 
in  our  fame  court  before  us  ought  not,  nor  have  they, 
time  inimemorial,  been  ufed  xo  be  compelled  to  an- 

er  before  any  fecular  judges  on  any  pleas  or  plaint^. 

ui  whereas,  we  have  lately  received  information  by  the 
jbmplaint  of  C  D.  gentleman,  one  of  .the  attornies  of 
^ur  (aid  court  before  us,  that  feveral  ill-dirpofed  perfons, 
^tending  to  difquiet  the  faid  C,  D.  have  levied  .one  or 
l&ore  plaint  or  plaints  before  you,  againft  the  faid  C  D, 
kvied,  and  threaten  to  arreft  and  detain  him  in  your  cuf- 
rody  thereupon,  whereby  vihe  faid  C  Z>.  is  unable  to  at- 
tend his  faid  office  as  an  attorney,  u^on  feveral  affairs  and 
Aiits  depending  in  our  £aid  court  before  us,  which,  if  it 
is  permitted,  will  manifeftly  *  take  away,  and  be  not  only 
w  derogation  and  diminution  of  the  jurifdidion  of  our  faid  f^^  .fm\ 
p)urt  before  us,  and  the  liberties  and  privileges  thereof,  v  3^7  J 
l^t  alfo  the  great  detriment  of  the  faid  C.  D.  and  his 
ijaients.  And  becaufe  we  are  willing  that  the  jurifdiQions, 
^ivil«ges,  and  cuftoms,  for  To  long  time  ufed  and  ap- 

B roved  of  in  our  faid  court  before  us,  fhould  be  inviola- 
ly  kept  and  obferved ;  we  command  you,  and  every  of 
Jjou,  that  you  wholly  defift  from  proceeding  further  before 
you,  or  any  of  you,  in  the  plaints  aforefaid,  or  any  of 
Ihem,  and  that  you  inform  the  party  or  parties,  plaintiff 
or  plaintiffs  in  thofe  plaints,  that  he,  fhe,  or  they  may 

profecute 


prolate  the  fjume,  in  our  coyrf  before  us  at  Wt^nfe^ 
againft  the  faid  C.  I>.  if  he,  ihe  or  they  ihall  think  iteir 
pedient  lb  to  do*     Witnefe,  ^c.        Summt  aod  Wt}. 

Horn   to  tao^  their  Bilk. 

9n\ttorMYto^     11*^  an   attorney  refufcs  to  deliver  h?s  biB  to  hiscfiat 

deliver  his  faiU.    figncd,  hc  may  take  out  a  furampns  for  that  purpofe  befim 

judge ;  and  if  he  does  not  on  fervice  attend  thereon,  an  ^ 

der  will  be  made  to  deliver  it  within  a  reafooabk  liflK^ 

which,  if  he  negleft  delivering  upon  affidavit  of  die  fi» 

vice  of  fuch  order,  the  court  will  grant  an  atfiachment. 

Hnwtojffoce^      If  (he  bill  b  delivered,  then  you  nmy  apply  to  a  ji  ^ 

to  ta*  it.  for  a  fummons,  to  fliew  caufe  why  it  fliould  not  be  refert 

to  the  mafter  to  be  taxed,  upon  which  an  order  »il 

made  on  the  client's  undertaking  in  the  judges  book, 

^*  pay  the  attorney  whatJbaU  affear  to  bidui  t9  Urn  tfi 

*^  fuch  taxation ;  if  the  attorney  does  not  attend,  an  of^ 

will  be  made  up  of  courfe. 

Get  the  mofter's  appointment  on  the  order,  fenree 
,    thereof,  and  if  he  will  not  attend  the  third  ni&e»  thoi 
ter  will  proceed  ex  parte. 

The  length  of  time  for  taxing  an  attomey'i  bfflii 
r*'?4.8^  fettled  after  it  is  paid,   but  I  apprehend  it  ♦  may  hci 
^    -^  "    'at  any  time,  if  there  arc  arc  grofs  overchargeB,  btt 
otherwife. 

It  cannot  be  taxed  at  niji  prius,  nor  wil)  Lord  Alca^ 
fufFer  it  to  he  gone  into, '  therefore  you  mxift  aj^y 
plea  pleaded. 
What  bills  are        ^^  P^^^  ^^  °"  attorney*i|  bill  is  for  bufinefs  done  in 
liable.  and  the  reft  for  conveyancing  c  parliamentary  bufii 

the  mafter  has  power  to  tax  the  whole,  DougL  189. 
not  if  the  whole  is  for  conveyancing.     Ibid. 
Kof  to  be  taxed      If  an  attorney's  bill  has  been  delivered  a  mcsth, 
at  nifi  priuu      ^q<^  referred  for  taxation,  the  defendant  (in  an  aAton 
upon  it)  fiiall  not  be  permitted  to  queftion  the  n 
nefs  of  the  item  at  nift  prius^  nor  before  the  fheriE    / 
188. 
Agcnrsbaimay      An  agent's  bill  may  be  referred  to  be  taxed,  Ibii» 
be  ia«d.  provided  the  attorney  bring  the  fum  remaining  due  on 

amount  of  the  plaintiff's  claim,  and  that  what  (bail  bei 
du£^ed,  if  any  thing,  fliall  be  afterwards^  repaid  to  ' 
Ibid.     Lixon  v.  Plant. 

M 


Proceedings  againft  Peers^ 

BY  the  third  article  of  the  aft  of  unioa,  &taU  5  P««"  oiSc^tf^nd 
inn.c.  8.  the  fixtccn  ?^wof  5ra//W  (hall  have  all  the  P;;;;^*^*^^^* 
privilojes  of  the  peerage  of  parliament  of  Great  Britain ; 
rffo  allthe  reft  of  the  peers  of  Scotland  (hall  have  all'  thjB 
privileges  of  iht  peerage  of  Eftgland,  excepting  anly  that 
if  fitiiofl^and  vottn^Jn  parliament^  Str.  990.  F^rte/e.  163. 
f*ereiViU.s63.  ./' 

,  By  Stat.  10  G«.  3^  r.  50.    "  Any  perfan  (halland  Swtstniybc 

*  may  commence  and  profecute  any  adioa  or.  fuit  in  ag^^^^JIJli^, 
f  any  court  of  record,  or  court  of  equit/,  or  of  admi-  ar^.  tnd  their 
'^  ralty^and  in  all  caufcs  matrimoniaf  and  tf (lameDtary»  **^'^^^^<- 

f  agaidft  any  peer  or  iord  of  parliament  of  Great  Britain, 

*  or  againft  any  of  the  knights^  &c.  of  the  Houfe  of 
f  Commoni  of  Great  Britain  for  the  time  being,  or  a- 

*  gainft  their  or  any  of  their  menial  fervants,  or  any  yli  v' 
f  either  perfon  •  entitled  to  the  privilege  of  parliament ;  V  349  • 
^  aod  no  fuity  adion>  &^r.  £hall  be  ftaid»  by  or  under 

f  colour  or  pretence  of  any  privilege  of  parliament.'^ 
Provided,  that  nothing  (hall  extend  to  fubjed  the  per-  of mcK  n^! 
toi  of  any  of  the  knights,  citizens,  and  burgeflfes,  or  to  be  trrefted. 
iie  commiflioners  of  (hires,  and  burghs  of  the  Houfe 
f  Commmons  of  Great  Britain,  for  the  time  being,  to 
f  arrefied  or  imprifoned  upon  any  fuch  fuit  or  pro- 
&edings« 

They  may  be  fued  by  original  or  bill.  Cow.  Rep.  84*5.  Howtobcftt«4. 
you  proceed  by  original,  prepare  a  precipe  in  the  firft 
iftance  againfl:  him;  carry  to  thecuivitor  of  the  county, 
ho  will  make  out  the  original ;  after  it  is  fealed,  get 
(elheri£Fto  make  out  h'.s'f'.immons  thereon  to  hisbai- 
jTy  who  will  leave  it  at  the  houfe  of  the  peer:  in  four 
ijrs  after  the  quarto  die.pofi,  if  he  does  not  appear  for 
I  eflbign  (he  cannot  caft  in  a  perfonal  a6lion,  being  fo 
ftermined),  the  filacer  will,  upon  producing  from  the 
jeriff  the  return  of  notice  being  given  defendant,  make 
It  a  difiringas  againft'  the  lands  and  chattels,  which  is 
med  by  h'mi  and  fealed,  pay  7^.  and  a  warrant  is  grant- 
Pto  dcftrain  to  levy  40/.  If  there  is  no  appearance  on 
ie  quarf  diepofty  then  get  return  of  difiringas,  and  carry 
dgain  to  the  filacer,  who  will  make  out  an  alias,  upon 
X  which 


which  move  the  court  under  the  Stat.  lo  Geo^  ye, 
yi  3.  to  increafe  the  ijOTues,  which  the  court  wil 
to  the  amount  of  platntiBTB  demand,  if  not  very  larpt 
fuppofe  it  is  a  large  fum^  then  iflue  ti  plurin  Sfiri^ 
and  move  again  to  increafe  the  ifiues. 

This  may  be  done  by  motion  at  fide-barj  or  by  c» 
fel,  fame  as  in  p.  108. 
Trstiptftr  in.     Miiilefex  (fi-)  if  ^.  Bl  makes  you  fccure,  lie,  Aft 
gtMot:  put,  iic.Jobn  earl  of  Batb^  that  he  be  before  m  «4l 

morrow  of  All  Souls  wherefocvcr,  Wr.  to  fhew,  jSril 
wbereas  (bere  fet  fortb  the  wb9le  count  or  declargbm)t 
xm  X  the  damage  of  the  faid  J,  B.  of  500/  as  he  fcy«,8t 

(  3  5^y  •  ^^o^i^  the  third,  (^c.  To  the  (heriff of  Mtf^ 
Diflriggnt. htr9'  greeting :  We  command  you  that  you  diftrttn  JUi 
*"'  of  B.  by  all  his  lands  and  chattels  in  your  baiiiwidi 

that  neither  he,  nor  any  one  for  him,  do  intenDe* 
therewith,  until  you  (hall  have  other  command  in 
^    behalf  from  us ;  and  that  you  anfwcr  us  for  the'' 
of  the  fame,  fo  that  he  be  before  us  on  ^ 

fbever,  fcV-  to  anfwer  A  B.  in  a  plea  (to  the  end  rfi 
pracipe)  to  the  damage  of  the  (aid  A.  of  500/.  id 
hear  thereof  his  judgment  for  his  former  defaults,  \ 
have  you  there  this  writ.  Witnefs  WilUem  arf 
Mansjield^  at  Wefiminfier^  the  30th  day  of  Jwia^n\ 
24th  year  of  our  reign.  ^ 

Appeartace.  '^  ^^  defendant  appears,  he  does  it  with  the  ft 
Mr.  Adams,  by  delivering  it  on  oapcr  thus :  "  ilfiU 
appearance  for  John  earl  of  Bath,  at  the  fuit  of  k. 
J.  K.  attomeyy 

Pay  for  entering  %s.  6d.  and  if  the  40/.  hasbenl 
vied,  call  on  the" officer  ioj  it,  and  he  muft  rctursM 
fame, or  get  a  certificate  from  Mr.  Adamioi\!&i 
pcarance,  and  produce  it  to  the  officer,  or  the  judge  ^ 
compel  him  by  order,  upon  a  fummons  for  iIm^i  purpi 
though  it  was  refiifed  by  Mr.  y.  Goulds 
ifthedefendMit  '^^^  plainriflF,  in  an  adioh  agaihft  a.  member  had| 
■ppetrifierieyycecded  agreeable  to  \oGeo*  3.   and  obtained  n' 

before  h€h«th«  ^^  ^"**.  ^^^  *  ""ulc  for  an  attachment  agamft  the  i 

moneyrttttrned.  but  no  iffues  had  been  afiually  levied  ;  at  length  < 

dant  appeared;  whereupon  it  was  movecl  that  thcipfl 

ftoald  be  difcharged,  for  as  no  iffues  had  been  lew 


9itoeeeDui80  ^g^inii  Common et0. 

lej  could  not  be  fold,  and  as  the  defendant  in  the  afiion 

id  now  appeared,  the  end  and  purpofe  of  the  writs 

ere  anfwered.    On  the  other  fide,  the  plaintiflF  infifted 

1  the  cx>fts  of  ifluing  the  writs  before  the  rules  (houid 

» difcharged.    And  the  court  thougrht  that  reafonable, 

id  direded  that  on  payment  of  cofts  the  rules  fhould 

I  difcharged.    They  were  of  opinion  that  thefe  cofis 

ire  not  to  attend  the  eyent  of  the  fuit,  •  but  were  to  be 

lid  to  the  plaintiff*  at  all  events,  whether  he  ihould  ^-  f  *  a  (f  I ) 

Jly  fuccecd  or  not.  4  Burr,  27*5.  V      •>  D    / 

AEiUUfex  (/i.J  JobH  earJ  of  Sdib  was  fnmmoned  to  ^u  dt^Urtitimn 

iv^trJL  B.  in  a  plea  of  treipals  on  the  cafe,  and  where- 

Km  the  (aid  A.  B*  bj  J.  J.  his  attorney,  complains,  that 

iernu  to  the  <:nd  of  the  pracifis  (but  both  in  the  fir^^^ 

Pi  and  diclaratisn  leave  out  thefe  words)  ''  but  contri'^ 

itva^,  Uz.  to  deciive  and  defraud  tbi  fmid  A*  B.  in  this 

^f*  for  the  Lords  have  adjudged  it  a  very  high  con* 

bnpt  and  mi&iemeanor  in  any  perfon  to  charge  them 

Uk  any  fpectes  of  fraud  or  deceit,  and  it  niay  as  well 

f  left  out  againft  a  commoner. 

(If  the  declaration  is  delivered  withjn  four  days  before 

It  end  of  the  term,  the  peer  muft  plead,  if  he  lives  with* 

t^O  miles  of  Londm,  in  four  days. 

jAll  the  (ubfequent  proceedings  are  the  fame  as  m  other 

If  yoii  proceed  by  bill  againft  him,  the  proceeding  wiU 
^the  fame  as  againft  a  member^  (except  in  his  title), 
4  you  call  htm  the  fame  as  in  the  pracifie,  leaving;  th^ 
'"''\  (having  privilege  of  parliament)  out^ 


Ptocee^figs  againft  Qmmoners. 

lOU  may  either  proceed  againft  them  by  original,  or 
lU;  if  by  origiiial,  it  is  the  fame  as  againft  a 
|;  but  if  1>y  bill,  prepare  a  bill  againft  him,  and  en- 
lit  on  a  treble  id.  ftam^t^archm^nt^  file  it  with  the 
I  of  the  declarations;  if  it  is  in  vacation,  and  yoa 
[to  fue  him,  you  muft  file  the  ^ill,  and  title  it  as  of 
receding  term. 

,  X  Z  Middlefix^ 


ptocreti<n0]E(  agaioft  €0mfittntci( 


The  bill. 


Summons, 


Middle/ex,  to  wit,  A>  B-  c6mpiftlo«  of  CL  A  c% 

(  having  privilege  of  pgrliamcnt  )  of  a  plea  of  utsft 

on  the  cafe,  for  tb^  wbereM*    ^c>  ^z  in.other  ksim 

.    tionsy  ei^cept  in  theconclMfloOy  there  leave  out  dsewofll 

^  **  contriving  and  frauiitlenily^^  Uc*    and  thtrrfw  li 

C     3  5  ^  )  brings  hi»  fuit ,  y<:. «  And  hereupon  the  ftid  i.  fl.  pnf» 

tlie  prucefs  of  9ur  lord  the  kings  according  (o  the  fei« 

of  the  flatute  in  Aich  cafe  made  and  providcdy  eohA 

thereon  to  be  pnade ;  aod  to  him  thtreoEi  it  is  gnfltedt(ft. 

pledges,  (5V. 

As  foon  a$  thi(  bill  is  filed,  ifTqe  pm.tbe  ibUflMI 
fuoupons,  which  ii  to  be  ingroffed  oii  a  a/.  6i.  if^ 
parchmentt  figfi^d  by  Mr.  Heherdem,  pay  u.  id.udji 
feaU  iberiff  for  his  fumaooos  2s.  4</.  officer  for  to" 
vice  5/. 

Gecrgf  the  third,  i^c.  to  the  (heriff  olMH^ 
greeting :  We  command  you,  that  you  caufe  to  bef«p 
rnoned  G.  D  efq;  j^hc  having  privilegd  of  pariiafl»4 
thict  he  be  before  us  at  Wijminfir  on  Saturday  tfxtt^. 
tbi  morrow  cf  h\\  Souls,  to  aaiwer^,  B.  -n  spiral 
trefpafs  on  the  cafe  as  he  fliall  he  able  realbnabl;  ts&tf 
that  heo\]gh(  to  anfwer  therein  \  and  have  there  M 
this  writ.  VVitnefs  U^ilUam  earl  of  Menifiddy  at  V^ 
minft^9  the  30th  day  of  Jfa^^  in  the  24111. jf«fi 
our  reign. 

St^rmaMi  aod  H^^ 
Middlefix^  Writ  cf  fummons  for  jL  B,  ag^ftf 
efq;   (  having  pi  ivilege  of  parliameat ),  retarosble  4 
Saturday  next  after  the  marrow  of  AH  8ouls. 

•5^.  if.  attonKJ: 
If  the  defendant  does  not  appear  witbU  fsur  da^s^ 
the  writ  is  retumaHe^  and  the  (herifF  having  returueiw 
fummoned,  fue  out  the  following  difiringai^  whiil 
ingroffed  on  a  2/.  64-  ftampt  parchment,  figp«i  by  W 
Heterden,  js.  8 J.  feal  ^d^  warraat  ^s.  4d,  officer  fc| 
the  levy  10/. 
lathe-i^fay,  «'«'^''  ^^'  ^o  the  fceriff  of  ^rfrf/,/,x  gre«« 
"  as  before  we  ^®  Command  you,  that  you  d»ftrain  C.  D»  c»9" 
•'  hive  com-  (having  privilege  of  parliament)  by  all  his  lands  « 
'i'^t^^ttlh^'^' ^^^^  in  your  bailiwick,  fo  that  neither  he,  ncr a 
Mly  a]tcra(ioa.  one  for  him,  do  intermeddle  therewith,  until  ycu^ 
have  other  commands  in  that  behalf  from  us;  at^i*' 


Fntdffe  fcr 
lummnns. 


Difiriniai, 


i^ 


yott  Mfwer  lis  for  iht  iffaes  of  the  fame,  fo  ihtf .  He 
betafefe  tfs  at   iVeftminfter  on    ^tdne/day  ntJtt   afi^r 
Hie  morfbvr  iSf  SairtC  Martin^   to  anfwer  ./f.  &  in  t  ^  *  ^3  r  ^  ^ 
fka  of  trefpaTs' 6fl  the  «  cafe  upon  {n-ortttfes  to  the  faid  i&ouW  think 
A*  B,  his  dafftiage  of  50/.  and  to  hear  thereof  his  judg-  the  Jijiriwgas 
Ubim  for  hb  former*  defaulr,  and  hive  ymi  there  then  ^"/^^^'^  *>«•' 
ihiswrit.     mtnthifc.Shrmonfzhdfray.  fL^l'tJr'^ 

turnablt,  tod 
sny  ikae  beftvew  thit  md  tha  r<ra#n  is  fufficieot. 

Middlefex.    Di/tringas  ior  A.  B.  againft  C.  /).  efquire  p^^fi^. 

aving  privilej^e  of  parlianocnt)   cafe    returnable  on 

edne/day  next  after  the  morrow  of  Saint  Martin. 

y.  K*  attorney 

If  the  defendant  does  not  appear   in  Jour  days  after 

ge  return  of  the  di/trtHgas^  then  get  return  from   the 
eriflTy  and  iflue  ah  alias,  and  proceed  as  in  p.  251. 
.  But  if  he  appcarf»  he  files  common  bail  with  the  ckrk 
pf  the  bails.  ... 

1^^  If  he  has  no  goods  whereby  he  can  be  diftrained  in  ^-^^^^  jj^-^ 
"'  c  county  where  the  Vinuj  is  laid,  get  a  nihil  returned  ^at. 
the  fir(t  diflringas,  and  iffue  a  teflat^m  into  the  coun- 
where  you  intend  to  levy ;  go  on  in  the  former  writ  as  Vide  Try'%  Jus 
T  as  "  50//*  then  fay^  *«  and/or  that  our  fberiff  of  Mid-  'J^*^"- 
,*  diefex,  at  a  certain,  dey  now  paft,  returned  that  the 
i^/aid  C.  D.  bad  mt  any. thing  in  bis,  bailiwick  whereby 
*  be  could  caufe  to  bediflained^  as  ly  the  faid  writ  be  was 
jf  commanded^  whereas  it  is  tejlified  in  our  fame  court  before 
■   us  that  the  faid  C.  D.  batbfufficient  goods  and  chattels 
^  in  your  baiJwick  whereby  you  can  caufe  to  be  diftrained^ 
^  and  have  there  then  this  wriV."  Jrttnefs,  &c. 
.  When  defendant   has  appeared,  deliver  him  a  de- A^^iSo"!  ** 
l^ltration  as  of  the  term  the  appearance  is  of,  and  if 
i<Wiveredyitfr  da^s  exclu/he  he/ ore  the  end  of  the  term^ 
l^emuft  fJead  without  imparlance.    The  declaration  ia 
liogroiTed  on  a  trebk  penny  ftampt^paper,  and  is  nothing 
Sl*^e  thmn  a  copy  of  the  bill ;  give  a  rule  to  plead  as  in 
other  cafes. 

K  *  Corporan&ns.  ^^  v 

r .  COPOR^TlOiiS  aggregate,  confift  of  many  peribnr 
t  tinited  together  into  one  focicty,  and  are  kept  up  by  a 
I  ^  perpetual  fucceflton  of  members,  fo  as  to  con- 
^nue  for  ever;  of  Vhich  kind  are  a  mayor  and 
X  3  '  commonalty 


eommontlty   of  z  city,  the  head  and  fdlowi  li  i 
college,  the  dean  and  chapter  of  a  cathedral  chatd). 

Corporation  f ok 9  confift  of  one  perfon  oaly  tadhb  &► 
ceflbrs,  in  foitoe  particular  ftattoo,  who  are  incorpoitti 
by  law,  in  order  to  give  them  fome  Legal  capiciaB 
and  advantages,  particularly  that  of  perpetuity^  lU 
in  their  natural  perfona  they  coisid  not  have  iwL  h 
{his  fenfe  the  king  is  a  fole  corporation :  fe  is  a  bilKf^ 
fi>  are  fome  deant  and  prebendaries,  diftbft  from  Atf 
feveral  chapters :  and  fo  is  every  parfon  tod  lint 
Ck.  Lit.  43. 

When  a  corporation  is  creded,  a  name  moft  I^PJ 
it ;  and  by  that  name  alone  it  muft  fue,  and  be  n^ 
and  do  all  legal  aSs ;  though  a  very  minute  nriiBi^ 
'  '    therein  is  not.>rcry  material.     10  Rtp*  33.    A  o  ' 

iion  aggregate  muft  always  appear  bv  attorney ; 
cannot  appear  in  perfen»  being  inviuble,  and  c 
only  in  intendment  and  confideration  of  law.  10  A^ji 
it  can  neither  maintain  or  be  made  defendant  ts  fl|{ 
aftion  of  battery  or  fuch  like  perfonal  injurieij  fci^ 
corporation  can  neither  beat,  nor  be  beaten,  in  i^  NN 
politic.  Brok,  Mr.  63.  Neither  can  it  be  committelw 
prifon,  for  its  exifience  being  ideal,  no  miD  cm  m 
'prebend  or  arreft  it.  Plow.  538.  And  therefore  am 
cannot  be  *  outlawed  ;  for  ouuawrv  always  fuppofe  j 
precedent  right  of  arreAing,  which  has  been  defeatdli 
the  parties  abfconding,  and  that  atfb  a  GOrpoiati(»a|3 
fiot  do  :  for  which  reaibns  the  proceedings  to  compdi 
corporation  to  appear  to  any  fuit  by  attorney  areal«q| 
by  diftrefs  on  their  lands  qnd  goods«  Br§.  Mr.  it.  \^i\ 

(^  nCC\  ^^^^  "o  doubt  but  that  a  corporation  *  may  cith^  be  Wj 
y^^f  by  bill  zndfummens  the  fame  as  a  f>eer^  or  by  mffl^i 
but  care  muft  be  taken  in  the  defcription  of  rheni^iEl 
bill  being  filed,  and  writ  of  fummpns  ifluedt  the  oftf^ 
leaving  xhitjberijps  fummcns  therein  with  their  ckA  t\ 
fufficimt  in  my  Opinion,  for  a  writof  rfiy?r/ir^«/toiflii^ 
(provided  he  is  an  attorney,  if  not,  the  mafler),  'A'i 
method  of  proceeding  is  exafiUy  the  fame  either  by  tf, 
or  original^  as  againft  peers  and  member/.  1 

H  they  fic  it  ^^  ^^y  ^"^  ^^^X  "*^^  ^"^  '"  ^^^  n^Ttit  of  the  corppff"! 
Muft  be  by  tt-  ^io"*  by  &n  attorney  appointed  under  the  ical  of  tlle€O^J 
toriicy.  poration  ;  and  the  members  cannot  be  witoelKs  for  i^\ 

coi-poratiom    a  Lev.  23%.  2^6.  Sir.  1069.  \ 

EjefiflW^ 


£je£bnent  on  the  demifc  by  a  corporation  aggregate,  Tho'  in  ej«a- 
ht  T.erdid  was  for  plaintiff,  and  error  brought  j  it  was  SI^|[,*bJt^fef^ 
ibjeded  that  the  dcmife  is  not  let  forth  to  be  by  deed  »  fiof  itafc,  afr. 
ttt  the  judgment  was  affirmed,  (or  the  demife  is  con-  «k^**nitth€ 
tBtd  to  be  gbod  by  confeiGng  leafe,  entry  and  oufieri  *  *' 

^  An  objeSion  was  taken  at  ni/f  prius  before  Mr.  Juf- 
jo(  Afiurft  of  the  like  nature,  and  he  held  that  the 
Safe  was  fuppofed,  by  confefling  leafe,  entry  and  ou(ter« 
^ffttn  Ajf.  21  George  3«       %  ^       . 

In  ejeftment   in   the  common  bench,  the  plaintiff  in  ej«aiiMiicch« 
blared  upon  a  demife  to  him  by  the  aldermen  and  bur-  pi»ntiffrfecl«rcd 
tfcsof  Bvry  St.' Edmund y  iii  the  county  of  Suffolk,  and  ^J^  bTt^cor- 
&'aot  fet  forth  that  it  was  by  'deed,  or  under  leal  of  poration,  an^ 
il  Gorponition,  upon  not  guilty  pleaded,  plaFntiff  had  a  ^l^Sf  ^^  *• 
IrTiaand  jtidgment ;  and  error  was  brought  in  K.  B.  TmnZ^t^y 
H  the  error  infified  on  was,  that  this  demife  was  void,  cemniMi  fetl, 
ieaufe  a  corporation  aggregate  can  do  nothing  but  by  ktWfoo^. 
led  under  their  common  feal ;  and  the  cafe  of  2  0*0.613 
te  cited  as  parallel,  for  that  was  an  ejedmen^br  tithes,  • 
l^tTerdid  for  the  plaintiff;  but  the  judgment  was 
(irefted,  becaufe  the  plaintiff  had  not  declared  upon  a 
tmife  by  deed,  for    tithes  will  not   pafs  without   a 
Sed.  Sedper  Cur.    Smce  that  cafe  in  2.  Cro.  the  law  is 
Nrtd  as  to  this  point  concerning*  declarations  in  ejeflt- 
lilt,   for   now  they  are  grounded  on  fifiions  only.  T*!^^  ) 
kd^ent  affirmed.  Patrick  againft  BalL    Cartb.  390.      ^    ^^      ^ 
'  Hundredors, 

Where  a  robbery  is  committed,  notice  muft  be 
^en  thereof  to  fome  of  the  inhabitants  of  fome  of  the 
fti  near  the  place  where  the  robbery  was  committed, 
» the  intent  that  they  may  make  hue  and  cry  and  appre- 
ted  the  robbers ;  and  if  any  of  the  robbers  are  taken 
hhin  forty  days  after  the  robbery  committed  and  is 
icreof  convided,  then  the  hundred  where  the  robbery 
as  committed  (hall  be  excufcd  :  but  if  not,  then  after 
ie  forty  days  are  pall  the  party  robbed  muil  make  an 
Uh  be/ore  a'juftice  of  the  peace  of  the  county  where  he  ' 
fti  robbed,  of  the  time  ana  place  of  the  robbery,  and  of 
hat  he  was  robbed  ;  and  that  he  knew  none  of  the 
bbers,  and  then  within  twenty  days  after  this  oath,  the 
ftintiff  by  the  llatute  of  27  Eliz.  cap.  13.  muft  bring 
t  original ^grvit  againft  the  hundred. 

Upon 


Upon  a  trial  in  this  cafe.,  the  party. muft  fikhii  ^ 
ToAf  and  be  fure  to  have  a  true  copy  thereof  and  a  vit» 
fiefs  to  prove  it,  whereby  it  may  appear  to  the  axaw 
be  according  as  the  fta(ute  direfts :  he  muSt  aUb|uiv(l| 
affidavit,  -and  a  witnefs  to  prove  the  taluiig  of  ih 

Where  a  robbery  is  committed  upon  a  jv»bf>«ril 
tW  night  or  twilight^  the  hundred  fluU  not  be 
able. 

For  4/  ite/e  times  piople  are  fyppo/eJ  to  reftfrm  Afc 
labours.  Stat.  29.  Car.  2.  c.  27. 

If  anaSionbe  commenced  againfi  hundredorstil 
/   ^  fuit  muft  be  by  original,  and  sLfr^pe  ia'to  be  tj  * 

the  curfitors,  and  proceed  as  agamft  corporations* 

To  proceed  againft  an  hunqted  00  the  ftatatt  a(. 
and  cry,  1^  Ed.  i .  the  plaintiff  mud  tal^e  outhia  1^ 
(•  *  *?  *J  7  )  wr/V,  which  muft  be  teAcd  forty  dap  *  after  the  rol 
A      J  D  /  '  whichyir#;  days  are  allowed  for  the  hundred  to  ti 
thieves,  by  the  ftatute  of  Winton.    JLrp,  320.  and 
in  a  year  after  the  robber  v.  i.  Browne  154. 

The  original  writ  ufualfy  recites  the  ftatute,  Jh* 
141.  2  Sauni.  374.  4  Mod.  296.  I  Bro.  Entr.^ 
the  recital  of  the  ftatute  is  not  oeceflary,  though  it! 
ftate  the  circ^mftanccs  of  th^  rohberv,  and  the  pir' 
compliance  witii  t^e  ftatut^.    1 3,  &/•  i .  c-  i*  27 
13,  20  Car.  2,  c.  7.  8  Geo.  a*  c.  16.  Z2  G/r««  2.  c. 
Hiatbe  made  hue  aud  cry,  gave  notice  of  the  r A 
V   '    "  \     r  fcribed  thefehnys  tie  time  and  place  of  ti:  rokiea 
within  twenty  days  be  caufcd  notice  thereof  to  he  g 
the  London  Gazette,  dejcriled  the   r/^thers,  and  1 
therein ;  thct  he  enterred  into  bond  before  thejberifi 
high  confiable  of  the  bundred^fWitb  conditions Jor the 
ty  of  the  cofls,  in  cafe  of  being  nonfuited,  difconiinuh^ 
that  twenty  days  before  the  ifjuing  of  the  writ,  he  msJk^ 
he  ford  a  juftice^  that  be  did  not  know  the  parties  tnh  i 
him,  and  that  the  inhabitants  of  the  hundred  have  mi 
the  robbersj  &c. 
Sttt.  13  Ed.  I.      By  the  8  Geo.  2*  c.  16.  "  It  is  cnaScd,  that  oo 
^'  VI-  **  ^  perfons  (hall  have  or  maintain  any  aSioo  a|| 

No  oCTfon'to^tte  **  any  hundred,  or  take  any  benefit  by  virtue  of  toj 
fcfaehvadredin    •<  ftatutes,  or  either  of  them,  unlefs  he,  lhc,flr"* 

•  conftaie.        ^  by  the  lad  of  the  above  oi^ntiooed  ftatutes,  irl 


fifenof  aay  robbberyi  with  as  convement  fpeed  as  , 
may  be  afctr  any  robbery  on  him^  her,  or  tkem  com- 
iDUtedi  give  notice,  thereof  to  ooe  of  the  conftables  • 
of  the  hundred,  or  to  fome  conftable,  bordiolder,  head*- 
borough  or  ty thtngmah  of  fome  towD».  parifli,  viUage^ 
.hamlct>or  ty  thing,  near  unto-ihe  place  wherein  fuck 
robbery  {hall  happen,  or  (hall  leave  oodce  in  writing 
of  foch  robbery  at  the  dwelliog-houfe  of  foch  cooUa« 
Ur,  tic.  defcribing  in  fuch  notice,  fo  far  as  the  aa*  diTcribioc  the 
I  iHToaad  circumftances  of  the  cafe  will  admit,  the  felon  ctfe  aad  t>ob- 
or  felon*  and  the  time  and  place  of  the  robbery ;  and  q^J'^.  ^^^ 
alib^  (hall  within  the  fpace  of  tuteniy  dayt  nejtt  after  ^  ^  '  p*  Q  \ 
!  the  robbery  committed,  caufe  public  notice  to  be  given.  V.     35/ 
ithereof  in  the  l^mhn  GfiZitta,  therein  libewife  de^ 
ifcrihing  fo  far  as  the  nature  and  circumftancea  of  the 
ieafe  will  admit,' the  fefen  or  ieloos»  and  the  time  and 
^lace  offuch  robbery,  together  with  the  goods  and 
ifffeds  whereof  he,  (he,  or  they,  was  or  were  robbed  ; 
^and  ihaik  aU6,  before  amy  fuch  a£^ion  be  conHDenced^  Md  before  ac- 
«0  before  the  chief  clerk  or  feoondary,  or  the  fUacer  S^gJS^J**" 
j'Of  the  county  wherein  bkqh  robbery  (hall  happen^  or  '^  ^ 
;the  clerk  of  the  pleas  of  that  eourt  wherein  luch  ac« 
^tioB  is  intended  to  be  brouKbt,  or  their  refpeSive  de- 
putiesyor  beiocethe  (heiiff  of  the  connty  wheteua  the 
robbery  (hall  happen»  and  enter  into  a  bond  to  the 
ihigh  oonftable  or  hjgh  conftablea  of  the  hundred  in 
ivhich  fach  robbery  (hall  be^coramitted*  in  the  penat 
fum  ef  one  hundred  pounds  with  two  fufficient  fecur i** 
ties  to  be  approved  of  bv  fuch  chief  derk,  fecondary, 
filacer,  or  clerk  of  the  pkas,  or  their  refpedtve  depu* 
tks,,or  tiie  (heriff  of  the  faid  county,  withr  condition 
for  fecuriag  to  fuch  high  Gon(lable  or  high  conftables 
(who  are  hereby  Empowered  and  requir^  to  enter  or 
caufe  to  be  entered,  an  appearance^  and  alio  to  defend 
(iich  aAiofi  as  herein  isifter  is  mentioned)  the  due  pay- 
ment of  bU  or  their  oo(b,  after  the  fame  (hall  be 
tated  by  the  proper  o(6cer,  in  cafe  that  he,  (he,  or 
they,  (die  plaintiff  or  plaiatiffii  of  fuch  adion)  (hall 
happen  to  be  nonfuited,  or  (hall  difcontinue  his,  her,, 
•r  their  afifen^  or  in  cafe  that  judgment  (hall  be  given 
againft  (tich  plaintiff  or  pUinti£,  on  demurrer,  or  that 
a  verdiS:  (hall  be  given  againft  him^  her>or  them/' 

«  That 


Tlie  lieriff  |  a.  "  That  when  any  fuch  bond  ts  aWw  _  _ 

w^ify  fu«h    M  111  ji  1^  entered  into  before  tke  fatd  flieriff,  fodi 
•<'  ihali  immediately  certify  the  fame  in  writii^ 
«*  chief  clerk  or  fecondary  in  the  tourt  of  Kn^sf 
^  or  his  or  their  deputy,  or  to  the  filacer  of  that 
^<  wherein  *fuch  robbery  fhallbecxwmiittedy  or  Iris 
/•  *j  tQ  V*  ty,in  cafe  the  aAion  be  intended  to  bebroi 
\     Ojy  / 1€  ^o^j-t  of  Common  Pl^as,  or  if  in  theconrtof 

t'tt'Tu^Td  **  ^  ^^  ^^^^^  ^^  ^^  P'^*  ^  *^"  deputy:  which 
tvilit  cki^cUrk  **  ^^^l  l'^  delivered  by  the  party  Of  parties  robbed 
Uhtt  procefs    <«  liud  chief  cleric  or  ttoondary^  or  hu  or  theirfcf  ~ 
'^  to  fuch  filacer  or  his  deputy  or  to  fuch  derk 
^<  pleas,  or  bis  deputy  brfti^e  owj  pr§ceftjlmtt  iffia, 
**  commencement  of  Jueb  fuif  st  Afm^ejaid:  and  fud 
<*  clerk,  fecondary»  filacer,  or  clerk  of  the  i4eas»i 
<<  ffefpeAive  deputies,  or  the  faid  fiieriff,  fliaD 
<*  any  greater  fee  or  reward  for  makfaig  foch  I 
''  5f.  over  and  above  the  ftamp  duties^  nor 
*<  iherilFfake  any  greater  fee  or  reward  ibr  om    ^ 
.    ^<  Ihall  any  fuch  chief  clerk,  fecondary,  fiiaeer,of 
**  of  the  pleas,  or  their  refpedive  deputies,  oto 
"  greater  fee  or  reward  fbrreceivfaig  and  fifi 
BMdtobttd«Ii.«  tjficate  than  2/*  6rf.  and  fuch  chief  clerk,  ._ 
ver#dr^.      fc  fihcer,orclerkofiheplca8,orthelrfciiptaive 
<<  andfheriffas  afofefaid,  are  hereby  reqaifod 
<<  liver  over  gratis  f'upon  reaibnable  requcft  wx 
^  that  purpofe)  ail  ana  e^ery  fuch  boods  to  be  bf 
^  refpedivelv  taken,  purfoant  to  this  prefent  ad^ 
^*  high  connable  or  high'  conftables  to  whofir 
<«  fame  fliall  be  taken  as  aforefidd." 
Hi  h    a(l  bie      ^^^  procefs  ferved  is  a  copy  of  the  origtmd  wife, 
•Dij  tobc  ferred  **  procefs  formerly  ufed  to  be  ferved  on  feme  inht*^ 
witii  the  pr^tft  "  the  hundred.  But  by  8  G^o.  a.  c .  1 6./  4*  it  is 
Jiwic  a^f*''*    '*  '^^^^  ^^  proccfe  for  appearance  in  any  adioB 
thereof  theacxc  '*  brought  Upon  the  ftatuies  of  hue  and  ciy,  or  ei 
mtiketday.     ^^  them,  a^inft  any  hundred,    Ihall  be  ferved  on 
'^  inhabitant  thereof,  faire  only  upon  the  high  a 
^  or  high  conftables*,  of  the  himdred  wherein  the 
'^  (hall  happen  ;  who  is  required  to  caufe  public 
^*  thereof  to  be  given  in  one  of  the  'principal 
''  towns  within  fuch  hundred,  on  ibe  Aexi  mm 
"  sfier  be  or  ib^  Jl^tt  bo  Jermei  wiib  fitcb 


•or  if  there  ihsil  happen  to  be  no  market   townV  •  ^go^ 
wkhin  the  handred)    then  in  fome  pariOi  church  \     O^^^J 
jWidun  the   fame  hundred^  immediately  after  di-     ^ 
tine  fenricej  on  the  Sunday  next  after  hU  or  their  be- 
iog  ferved  with  fuch  procefs  ;  and  he  or  they  is  and 
m  hereby  impowered  and  required  to  enter,  or  caufc 
to  be  catered,  an  appearance  in  the  faid  afiioa,  and 
ikb  defend  the  fame  for  and  on  behalf  of  the  inhabitants 
ef  the  faid  hundred^  as  he  or  they  ihail  be  advifed." 
The  declaration  need  not  recite  the  original  at  large, 
i£  1654*  JifiUi  76. ;  nor  more  of  the  ftatute  than  is 
liD^t  to  the  a£Hon,  a  Ffnt.  ai  5. ;  and  muft  conclude 
^ajprtnam  fistuii  nh.  ii6, 

Itfae  defendants  plead,  and  there  is  an  iffue,  the  venire 
firfludl  be  awarded  to  the  next  hundred  The/.  Brev. 
^  but  fee  29  Qu.  %.§.  18./  3*  The  venire  fliall  be 
[Awarded  de  cmrpere  cwmUi^h  except  the  hundreds 
fnft  which  the  adion  is  brought. 

i  jtt<%aieBC  be  given  af^nft  the  hundred,  the  flieriff;  If  ja^rmc  U 
f  .«pon  receipt  of  any  writ  of  execution  againftany  in-JJJJJJ^^ISS*^ 
itint,  inftead  of  ferving  the  fame,  (hall  caufe  the  fame  Aeriflr  to  (htw 
jt  fiwmn gratis  to  twa  jufticespf  the  county,  riding,  f  *>«  writ  to  two 
linfidn  (whoeof  Me  to  be  of  the  qumim),  whaarelj^^^^j'j^^^^ 
lUiie  fuch  taxatiOB  and  affeflment  to  be  made,  and  to  the  chtixet  m  (| 
iMcd«ccordtngtcHhea7th  EIiz.{viK.  by  the  conflaUes,  '^-  •;  SKa. 
I»tcably  and  proportionably,  (^^ .)  in  which  taxation ''  '^* 
itffcfimentt  there  fliall  be  provided  andincUtded,  over 
Above  what  the  oofis  and  damages  recovered  by  the 
Atff  in  fuch  a£Hon  fliall  amount  to,  all  fuch  juft  and 
iflvy  expences,  which  the  hk[h  conftable  of  the 
died  hath  been-atin  defending  fuch  aSion,  claim  be-  • 
nade  thereto  bj  fuch  h^h  conftable,  before  the  faid  Tkemoaey  to  bo 
««»  upon  doe  notice  for  that  purppfe  given  him  j  5**^][^*'"  ^^ 
Ae  money  fo  to  be  levied*  to  be  paid  over  by  fuch  i*a*pato  th© 
mie,  l^c.  within  ten  days  after  colle^lion,  to  the  Oicriirfbr  eho 
tf  of  the  county,  to  the  ufc  of  the  plaintiflF  in  fuch  jj^of  tkepWa* 
IB>*  fer  h  much  as  ms  cofts  and  damages  recovered  /%^^    \ 
momt  to,  and  to  the  ufe  of  the  faid  high  conftable,  V     3  ^  '  7 
Q  much  as  hisexpencet  in  defending  the  faid  aftion 
•i&ouat  to ;  of  which  he  fliall  give  an  account,  and 
p  proof  thereof  upon  oatht  to  the  fatisfadion  of  the 
luftices,  before  any  taxatipn  (hall  be  made  for  retm- 

burling 


bnrfing  fiicli  high  confltble  ;  and  tMy  in  fudi  < 
penc«6*  have  no  further  ailowanoeMwrarib  Wi%i 
.Mtorney  to  defend  t^e  fakl  a&ion^  than  what  Infill 
(omey's  bill  fllall  he  taxed  at»  by  the  propcrafiflti 
that  court  where  the  aifiion  fliall  be  bfUMight, }"'  ' 
faid  high  conftabie  AaU  csiule  lo  ba  laocd  far  ihl| 
pofe«    Siat,  8  Ge9.  2%  r»  i6./I  4* 

The  7th  kQnm  of  the  above  a£fc  protido  ial 
manner  the  cotiftable  (haU  be  reioibtiijiNl  hB4 
m  cafe  the  plaintiiF  is  nonfoiced,  &«.  and  I 
fucatita  is  the  bondj  htcmnem/ohenf* 

Proceedings  b^Ori^inA. 

c«rfl  by  origUitJ,  *' this  prafeiit  A^cbmelmmi  ttrflp*  in  dl  afUoas 
thtn  ft  common  i«  ^ht  plaintifE  flwll  pioceed  againft  the  deii. 
iXc'r'^^l^l  "  fecial  original  wrk,  and  (hall  recom  le& 
ktsoK  '^  (iiA  of  56/*  he  fliall  not»  on  taxing  coAa^  be 

'*  any  more  or  other  coft$  than  he  wosM  be  i 
*'  i»ca£i  ha  bad.  proceeded  by  bill  (ezcepr  »  fucb 
*'tn  vihxQh  he  could  not  proceed  by  bKI«  or  in  w[ 
Wilts  hf  ttiai-  '^^cfenciatit  fliall  be  aduaUy  outtawedK"  il-M.  2]4 
«Aibc  fiafwd        ^  It  is  ordered.  That  ofigihal  wrtta  whidi  1| 
h^t  re.le<»by  ti  jj^ght  fo  he  figned  by  the  Sacers  of  ihta  covtt 

the  filacer.  ,,  ^^^^  j^^  ^^  j-^j^  ^^^^  j^j.^  ^^^  ^.^^  ^ 

AUwrUsbycn."  by  the  officer  of  this  court.''  HiL  SfC^-^ 
ftatioughttobe     *^  If  IS  Ordered^  That  all  writ»  and  proeeft»i 
igned  before      «  foever  Iffuifig  upon  original  writs  before  tkt^aj 
tbTfiirccr*  ^    ''  of  ^^"^  defendant,  ought  to  be  figncd  by  the  i 

{^  nfin\  ^*  ^^*^  court,  according  to  the  coarfe  of  this  < 
3^*/  •*£.  32.  C^r.  2. 
ia«i»moji  jf  y^^  ^J^  j^y  original,  the  debt  miift  anaout.lft| 

5  Gee?.  2.  r.  27.  and  in  order   thereto,  pi'cpaie 
fradpeywhich  i^  tocontavn  ihe  whole c^unt  ori" 
m  which  noufl  be  fet  forth  Ifae  defendant's  efiatf,L 
., Of  myftery,  and  ihchwnyor  nfmUt^  ot  pUcemi^ 
where  Ae  //,  or  was  converjant, 
Yr^tipe  for  til       MMUfex^  (ft.)  If  A*  3.  make  you  (eciire;^  6f«.  1 
•rgiati  io ctit.. p^j^  j^^  y^  2>.  fa/e  •/ Weftmi^fter  /«  <Ae>« 
jr#sm<ntrthat  he  be  before  u»  on  the  morrow  of  Jtf  < 
wherefoever,  fcPr.  lo  flic w/#r l*<i/  Mjftrfss  {btre  yir J 


ifbote  count  wr  dedaratkn)^  and  conclude  thus :  7« 

Kf^A.  B.  M/  damagB  of  7.^L  as  it  faid^  IfC. 

Us  u  done  on  paper  without  a  iUmp,  and  taken  to 

\JUams  the  filacer,  who  will  make  out  the  capias 

poot  to  thp  (herifF  of  the  county  where  defendant  is 

[  met  with*    Biit  moftiy  for  expedition  fake  it  it  done 

\  tttorncy,  pay  him  .5/.  4^/.  for  the  firft  count,  and 

r  every  other  ;  feeling  ^d.  If  there  bean  affidavit  of 

ebt,  the  defendant  fwears  it  there,  or  before  a  judge 

I  court,  (heriff  for  his  warrant  2j.  4J. 

Wfi  the  third  Wr.  To  the  (heriff  of  MidiUftx^  greet-  Cf^  dicreoa^ 
I  We  command  you,  that  you  take  J.  D,  late  of 
min/ltr  in  your  county,  yeoman,  if  he  be  found  in 
I  bailiwick,  and  bf nil  fafeiy  keep,  fo  that  you  have  his 
■  before  ds  on  the  morrow  of  All  5'«i///,'whererocver 
liall  then  be  in  England,  to  anfwer  J,  B.  in  a  plea, 
Mxvbfreas,{xo  the  end  of  the  prMpe)totlit  faid 
I  his  damage  of  59/.  as  it  is  faid,  and  have  there 
kit.  WrtncfsW7///tfm  carlofMiHj;^irW  at  H^eflmin- 
[he  30th  daj  of  yune^  in  the  24th  year  of  our  reign, 
I  £.  attorney,  Adams. 

■or  24/. 

lere  are' many  notes  in  the  old  book  refpeSing  the  Att^  the/«fr. 
If  the  crignai  and  capias  \  and  there  can  Be  no*  doubt  (*  3^3  / 
nac  they  both  may  be  returnable  the  fame  day  jTun-  ^ 
jou  proceed  to  an  outlawry},  and  that  the  tefte  oi 
fpias  fony  be  of  the  laft  day  of  the  preceding  term) 
K[h  the  debt  was  not  due  till  after),  otherwiTe  in  a 
[vacation,  an  original  could  not  bs  purchafed  ;  and 
'  writ  muft  bear  te/le  at  leaft  fipeen  days  before  $be 
]  'except  thofe  mentioned  in  p.  56),  and  the  morrow 
\fccnfion  fhallht  a  good  return^  notwilbjlanding  tbere 
Wfftetn  days  between  tbc  fourth  day  of  the  faid  return 
I  the  effoign  day  nf  tbe  morrow  of  the  holy  Trinity,    i^ 
•.  i.f.  6.  f.  J. 

Ifou  pay  on  original  writs  where  the  damages  exceed 
•  2/ne  to  the  ting,  in  the  following  proportions : 

£    /.    i, 
^rom  ^oL  to  \  00  marh  — —  —    06% 

^rom  100  marks  to  lOO/.  —  O  10     0  kj"!***''* 

h'om  lOoL  to  200  maris  —  o  13    4.      '* 

>cw  133/.  6/.  id' to  1 65/.   13/.  4i/.    —      o  10    8 

Frpm 


l^coreetimgjBi  by  ^tsinal- 

Frm  l66r.  13/.  4^.  to  200/.             —  *    ®  I 

And  for  every  lOO  imir^/  m§re            —  ®    *  1 

And  for  every  iQoh  tmre              —  O  101 

Every  looi.  pays  lOt.Jbie  * 

iV#ri>«  for  t0       Middlefojr,  (//)  Command  if.  C.  /tf/#  0/  Wcami^ 
•riiiMlkdtbc.^  tbe /aid  county s  Merchant  ihzt  juHly,  Kc.  htOI 
to  J.  B.  tool,  of  lawful  money  of  Grei^  Brifmvt 
he  owes  to  Und  unjuftiy  detains  from  himy  as  it  v  I 
&r.  and  unlefs,  iic.  George  the  third,  &«-  to  the  Al 
c<q^ii  Aberc«m.  of  Middle/ex,  greeting  :  We  command  yon,  ^'^ J 
take  A.  C.  latt  «^  Weftmsnfter  in  your  county  nnfm 
'     if  he  be  found  in  your  bailiwick,  ahd  him  fafdj  ke^ 
,  .    that  you  have  his  body  before  us  on  the  morrow  oK 

r^t    Mlty  •f  '^^^^^^  wherefocvcr  we  (hall  then  be  ^iEmiJand^  tnai4 
tbcbomi.  J'  B.  in  a  plea,  that  he  render  to  him  100/.  wkiol 

owes  to,  and  uojuftly  detains  from  him,. as  is  Uti^ 
have  there  this  writ.    Witnefs,  fcfr. 
^  H    fr     \    ^  If  it  is  at  the  fuit  of  aa  executor  or  admifftftralor^ 
V     3    4  /  out  the  words, "  owes  to''  and  fty^  "  unjuAhy  ^^l 
If  defendant  cisnnot  be  taken  on  the  captai^  i'*" 
may  fue  out  an  alias,  and  after  that  a  pturhf,  only 
the   words   to  the.  alia/^  *•   as  formerly  %ve  bnt 
Ali^¥plurifs  ^^^^^  youf'   in  the  plurUs,  **  as  ofoen  times  vn  m 
'  comnuindedyout^  \ 

If  defendant  cannot  be  found  in  the  county  whneg 
firilwritiflfuedy  or  where  you  intend  trying  the cade,fl 
fue  out  a  tefiatum  capias  againil  him  into  that  oM 
where  he  b  to  be  met  with,  dire£led  to  thatflieriff,  j 
after  the  words,  **  at  is  faid^  *'  add  thefe,  "  Jtii\ 
^  JbcriffafMiAikiny  at  a  certain  day  n§w  paft,  rttm 
**  to  us,  ti'at  ibffoid  A.  C.  was  not  found  in  his  ImSd 
**  whereas  it  is  tefiifiedin  ourfome  court  before  usy  ti4\ 
**  foid  A.  C*  lurks  and  wanders  up  and  dawn  in  jour  ctm^ 
**  and  have  there  this  writ.*'     tvitntfo  &c. 

1  he  tefie  of  the  alias  is  on  the  iiuarto  die  pafl  of  tbf « 
turn  of  the  capias,  and.thc  te^e  oi  the  pturiesis  the&^ 
of  the  alias. 

And  N.  B.  the  teftatum  may  be  had  in  the  (irfl  infbtfj 
without  really  futng  out  the  capias,  but  you  mufl  fj 
t)ie  fiUcer  for  it,  ^  hp  pught  to  make  it  out,  to  wsrts 
tHe  tefiatum* 

11 


Vc0Mtm, 


9(oeitMn0]Bi  by  4^n0Cimi 

Hide  writs  arettfkcn  to  the  (heriff's  office  (if  bailable) 
r  wanmots  thereon^  for  which  pay  2/.  4^.  officer  for 
inrft,  10/;  6^. 

rtf  tbey  are  not  bailable,  put  the  EngKJb  notice  for 
ffeadaat  to  appear f  as  at  the  end  of  a  comm§n  vjrit,  ex- 
'^^  the  words  *'  a/  Weftminfter/'  which  leave  out^  and 
1  thercy  ^  wbirg/§iver  wijballtben  te  /ii.Eoglaady? 
ler  to  yoortlefeoce  in  this  afiioo.  The  appearance  Appttnace. 
1 4ie  entered  eight  dayt  after  ^t  return^  not  the  fu4vrt9 
p^y ^» 

t  the.defendant  appears,  then  it  is  done  by  a  note  thus, 
iled  with  the  filacer  Mr.  Adomty  for  which  pay  2/.  ^d. 
jiitkt.({t.)Jppianmc€forh.  C.  attbefuii  of]*  h-FratiptiM 
f€0piat  ntufnahle  on  the  nmrrow  of  All  Souls,  wberi-  ^ppcviace. 
9*9  ^f  J*  B>  attorney, 

^requires  fpecial  bail,  and  the  writ  upon  which  the  J[|j^''„*jjj'l^» 
idatit  is  arretted,  is  returnable  on  any  other  feturn  ^t1^^* 
the  firft^  and  the  defendant  lives  within  twetUy 
of  LindtHf  he  hasyaur  dap  after  the  quarU  dUpoft, 
It  in  fpecial  bai!»  and  if  above  twenty  mikffix  daji 
I  the  fuarfo  die  poft,  but  if  returnable  on  the  firft  re-     ^     ^ 
» if  in  London  orAiiddle/ex  four  d^ysyfwttry  fix  dayt^  *  ^^^) 
laboye twenty miies.  \      J    *// 

pail  by  orkiaal  is  to  be  put  in,  in  the  county  where  How  to  pit  ia 
\  capias  ,iflues  for  which  puipofe  apply  to  filacer  for  a  ^^ 
\  copy  of  the  o^/,  and  have  the  fum  fworn  to  put 
Don^  then  make  a  note  for  the  filacer  of  the  names  of 
stipend  defendant,  and  alfo  the  names  and  additions 
he  bail  on  ailipof  paper  thus '  MiddlefeXf  **  John  Denn 
[ainft  Riehard  Penny  the  bail  ^re  Tbmnas  Stiul,  isfc. 
erccr,  and  Richard  Mann  of  the  fame  place,  carpenter.' 
»  B^  attorney.  Sworn  to  26/.  lo/. 

lie  the  bail  with  the  filacer  to  a  judge's  chamber,  fin 
\  time  he  attends  there  reeular  j,  who  will  take  thefr 
i;nisMnce  in  double  the  fom  fworn  to,  and  pay  him 
r.  6^ 

Give  notice  to  the  plaintiiPs  attorney  the  fame  as  in  Hoftiootifm. 
eooimon  cafes,  only  fay  *^  put  in  with  thefHaoeTt  at  the 
W^wrab/e  Mr.  Juftke  Bfiller's  chambers:* 
|[f  plaintiff  excepts,  he  does  it  in  the  filacer's  book  EiccpciM. 
iDftiir  twcnij  4ajt. 

If 


« 
How  !•  jiiftify.     If  there  it  an  exct:ption  to  the  \mV,  tkengite 

jttftify  as  by  biU>  and  chere  are  the  ianie  iajs  tUomi 
the  day  of  juftification  get  the  filacer  tagti  to  Wtf 
fitr  whh  bis  bookf  counfel  to  move  lo/.  6^.  fihcar  71 
court  fees  91.  have  affidavit  of  the  fervioe  of  s 
read/y  as  vnder  title  baiL  ' 
Mty  r^le  the  The  plaintiiF  majr  rule  the  ihertff  to  ret«rs  Im 

^^^^*  .  and  bring  in  the  body  in  the  faoEie  manner  as  by  biL 

M«  deliver  de-  ^^^  plaintiflF  may  deliver  hia  declaration  ir  \m 
cltratioa  it  hfu  upon  the  querto  die  p»fi  of  the  return  of  his  writ^i^ 
#•  fendant  has  the  fame  time  to  pleads  as  by  billy  fl 

it  with  the  clerk  of  the  declarations  the  fame  as  bf 
.  If  the  adion  be  brought  in  cafe,  then  the 
runs  thus : 

Det!ar4$Um.  Middlcfcx,  (fs.)  A.  C.  late  rf  Weftminftefjfc 

county^  merchant^  was  attached  to  anfwer  J.  B,  kt 
of  trefpafs  on  the  cafe  and  whereupon  thefsid  J. . 
G.  Gi  his  attorney,  complains  for  that  whereu  (t 
end  of  tht  precipe  as  far  as  the  damage),  then  fsyy' 
**  therefore  be  brings  bhfuiiy  &c."  No  pledges « 
added, 
frr  trfiti  county.  If  ^i  copiMj  ifluc  into  OHC  cottnty,  and  the  dedtf 
le  Uy  the  vrnM.  is  laid  in  another,  the  bail  are  difchan^  though i*  a 

('^^2661   againft  the  principal,  3  Lrv.  235,  245.oiberwifeii] 
*^        -^       If  the  aaion  be  in  debt,  then  fay,  **  the  tUjenim 

be.  Defendant  formerly  was  not  bound  to  plead  tifta 

Mail  pieH  n««r  ^y^y  ^^^  ^^>^y  ^^f  jj^g  Original,  if  he  demanded  & 
rhfoHgJi"  n^''  ^^  cannot  have  it,  Rule  Trim.  21  Geo.  r  sai 
vrtC  demands  it,  plaintiiF  may  fign  judgment  witnoot ' 

it,  if  no  plea  filed. /&/i. 

If  the  defendant  pleads,  he  files  it  (if  fpedal)  wil 
iffrtpt},  Co  be  clerk  of  the  papers  j  if  general,  he  may  either  a 
P^^  with  thcclerk  of  the  judgments  in  the  plea^book 

or  deliver  it  to  the  attorney. 

The  clerk  ofthe  papers  alfo  makes  up  the  paper 
by  original,  if  there  is  afpecial  plea  filad. 

But  the  attorney  makes  up  the  iflue  if  the  plea  k 
"^^IXT^CJ  n«r*^  or  fuch  a  plea  as  need  not  be  « 
is^pe.  in  that   cafe    he    begins  with  the    declaraiioB 


^totttbinqa  by  ^tfgCnal 

^ifi  is  m  metmrmidum  by  original ),  and  it  may  be  •  done  (^^(Zpj\ 

rithoul  an  imparlance  (although  thi  plea  be  of  a  different  V   3^7  J 

Imw  to  the  i£ue),  at  there  is  no  fiich  thing  as  a  plea  or 

fnparlan^e  roll  in 'this  court,  nor  is  it  error  after  vcrdiS, 

br  all  thofe  things  are  cured  by  the  ftatutes  of  jeofmls^ 

he  award  of  the  vemre  muil  be  thus:  "  Therefore  it  is Fenin %mtiit^ 

'  iommasAd  to  thejberiff^  that  he  caufe  to  come  before  our 

«  lord  the  Ut^,  from  tie  day  of  the  Hdy  Trinity,  in  three 

^  wadts  wherefoever  nue.fball  M01  A^  in  England,  twehe^ 

^  Arc  by  ^hom,  &c.  emd  who  neither,  &c.  becaufe  as 

\  well.  Sic.  1  " 

In  maUng  up  the  record,  put  two  plaeitdf  the  fame .  as  How  u  mAa 
fh'Mp  and  begin  with  your  declaration,  And  go  to  thc'P*.***^^  - 
od  of  the  iffue  (then  enter  the  jurata  thus) : 

ADddUfex  (fs.)  The  Jury  between  J.  B.  by  his  atTor- 7irr«/«. 
ey  plaintiff.  A,  C.  late  of  Weftminfter  in  the  faid  county, 
wrcAant,  defendant  of  a  plea  of  ttefpafs  on  the  cafe,  ic 
sfpited  before  our  lord  the  king,  until  from  tlie  day  of 
L  ADchael  in  three  weeks,  wherefoever  he  fliali  then  be 
[  England,  unlefs,  &fr.  the  fame  as  by  bilL 

The  record  is  pafled  at  the  fame  place  as  by  bill,  the  J*®^]**  ^ 
be  to  be  entered  at  the  clerk  of  the  judgments,  vemn^^^  ' 
id  dijlringas  are.ezadly  the  fame  (except  the  return), 
hich  muft  be  of  a  general  return  day,  '<  wturefoeverJUz^ 
id  the  defendant's  addition  muft  aUb  be  put 'in  (fo  is  the 
rit  o(  Jubpana)  venire  and  dijlringas  are  fealed,  pay  ^d. 
\chf  iubpana  k  figried  by  Mr.  Heberden,  pay  is.  Sd.  and 
»i  7^/  •        . 

If  the  defendant  differs  judgment  to  go  by  default,  dgnyM^gmint  by 
tm  M  treble  penny  ftampt  paper,  enter  on  the  roll  war-  ^'•*- 
nts  of  attorney,  and  no  memorandum,  but  begin  with  the 
claration^  (ign  it  at  the  clerk  x>i  the  jud^ents^  fame  as 

biU>  make  out  inquiry  thus :   '       .     . 

George  the  third,  fcff.     To  the  (heriff  of  Middlef(fx,f9^rit^^'^'^ 
eeting:  Whereas  A,  C,  late  of  Weftminfter  in  ywr  * 
mty,  merchant,   was  attached  to  appear  in  our  court 
fore  us,  to  an(wer  7,  B.  of  a  plea,  *  for  that  whereas  /^^  /rQ\ 
\  the' end  of  the  declaration)  and  it  was  in  fuch  manner  \  J^^J 
Keeded,  fie.  exa&ty  the  fame  as  by  bill,  only  make  it 
umftble  on  a  general  return  day,  *'  whertfoevir^  &€•** 
f  fcal  only  7^, 
'  Y  The         . 


The  (Keriff  executes  it,  and  proceed  to  fioaljiM^oei 
the  fame  as  by  bill,  and  there  is  nothing  foidienD^i 
with  the  filacer,  the  writ  of  execution  beiog  onl;  foH 
pay  ^d.  warrant  l/.  jyi.  The  rule  for  judgment  oqfk 
given  on  the  return-day  (if  not  an  a  Sutiday)  and  iKQ|i9i 
^  wnfi  as  by  bill,  lyt /bur  full  cmrt  days. 

Of  Jigning  a  Noft*pix>s  Jar  want  (f^ 
tlaratkn. 

IT  has  been  already  obferved,  that  plaintiff 
«    dare  wHkm.  itJaa  terms  next  after  the  return  vf  th\ 
^  .    if  he  does  not,  defendant  may  flgn  his  Wor^ 
givirtg  a  rule  to  declare  (except  in  replevin). 

As  yet  of  the  tetm  of  the  Holy  Trinity  injhi  U 
year  of  tie  rei^n  of  king  Gtocge  tie  tKrd,    ffkntfs 
^tfr/W  Mansfield. 
NcMfrtjfornw      A^Jdtefex,  (fs.)  J.  B.  puts  ift  hTs  place  ^.G. 
iularini.         tomey,  at  the  fait  of  A.  B.  in  a  plea  of  trdpali 

cafe.  A. 

To  be  figntd  on       MiJd/cfex,  (fs,)  J.  B.  late  of  &C.  merchaidf  SCoWj 

double  a/.  €J.    j^  jhe  form  of  the  ftatute  in  fuch  cafe  made  mil 

ampt  paper.     ^,f  j^^j^  ^^jj  ferved  With  a  writ  of  our  lord  the  Jdnji  CPj 

a  fpecial  capias  ad  rejpondetidum^  ifllied  out  of  the  coiW 

our  faid  lord  the  king,  before  the  kirtg  hirafclf,  <firtW 

to  the  (hcriff  of  Middle fex^  returnable  in  fifteen  Ajs^J 

Ae  day.  of  Eaper^  wherefocver  our  faid  lord  ik  B'^ 

ihotild  then  be  in  inglaftd,  to  anfwcr  A.  B.  in  t  pk» 

Xrefpafs  on  the  cafe  upon  prornifes,  tQ  the  danu^«^ 

faid  A.  B.  of  40/.  And  the  faid  A.  B.  at  that  day  ajpo 

by   J.  J,   bis  attorney,  according  to   the  for©  i% 

ftatute  in  fi;ch  cafe  made  and  provided,  £^f.  (the  bx»$ 

by  bill)  pi  341. 

••Umeodra^         *  If  *you  (hofiM  have  occafion  to  amend  by 

Mamioo.       iiie  declaration,  you.  apply  by  fumniom  as  by  billf 

\!^%G^    *^^  J*^Jg«  will  order  on  the  fame  tentis  as  by  bit 

error  is  afterward  brought,  then  you  maft  pctiticm*' 

mafler  6f.  the  rolls,  wherein  you  ftate  the  pr<r^ 

and  the  alteration  to  be  nriade ;  if  It  be  toa  large, 

apply  for  a  new  original. 

Suppofe  the  damages  are  not  (uflficienf,  then 
,<%  9liv^nd  |«  f^)ow9|  naming  tb^  caufc. 


To  tie  Right  Hmurobk  iheMaflir  ^  the  RoUs^  the  humbh  . 
Petition  of  the  Plaintiff  A.  B. 
Bumbly  Jbeweth, 
THAT  in  Hilary  term,  io  the  twenty^fecond  year  of  ^«*»J^«*  **^.^ 
the  reign  of  his  prefent  inajefty»  yoiir  petitioner  com-  J^Ji.  "  ^** 
mcDcedao  aSion  at  \%yf  in  his  nutjefly's  court  of  SSn^s 
^^K  by  original  writ,  returnable  in  eight  days  of  St. 
flWwy,  wh€(droever^''6rr.  on  a  promiObry  note  of  hand  * 
m  the  fum  of  ^54/.  drawn  by  tbs  defendant,  payable  to 
Your  pjit^ipner  or  or^r,  with  intereft,  and  which  note 
WW  date.  th|B  40th  day  of  D^eewber  1 780,  and  your  peti- 
4ion(er  hath  Vid  his  4aiDage  jto  060  /.       ^ 

That  the  faid  ^df^feodnfit  4pp^ared  in  Trinity  term  laft 
paft,  your  petitioner  hath  figned  an  interlocutory  judg« 
f^t  ^lor  wattt  of  r^tiorpirig  the:  paper-book,  and  hath 
(pven  notiqe  of  executing  a  writ  of  inquiry  of  damages  for 
fbfrthifd  ;day.  of  i^«tMfyn^r  inllaiit. 
L  That.hy  .tjie^great  delaymade  on  the  part  of  the  dc« 
ifnptit,  y^ur.j^tictoner'&debt,  with  interefi,^  amounts  to 
iSp^^n  whicJi.ei»:Qedsjhe  damages  laid  ia  the  faid  original 
vrit,.  and,  that  in  s^enfeq^enge  thereof  your  petitioner  hath    , 
pot;  as  yet.  ef  e^nted  his  writ  of  inquiry. 
'*  Twr  Pstitioner^  therefore,  moft  humbly  prays  your 
*'  honour,  that  the^  curfitor  may  be  direded  to 
*^  amend  the  original,  by  ftriking  out  the  words 
^'  260/.  and  inferting  in  the  (lead  thereof  the  words 
"  300/. 

Jnd  your  petitioner  Jball  ever  pray,  &c. 
♦  TnJpt  this  to  the  fecretary's  office  in  the  rolls,  pay   /*^7o\ 
1$.  6d,  carry  it  to  the  curfitor  wi^h  the  original,  he  will  '     ^/   ^ 
iter^  and  get  it  refealed,  pay  4/.  6J. 


[ 


Froceedings  to  Outlawry. 

F  the  defendant  is  out  of  the  kingdom,  orabfconds 
.  from  being  taken,  the  plaintiff  may  proceed  to  an 
wilawry  againft  him. 

It  formerly  only  lay  for  treafomnA  fehtf,  but  now  by 
he  ftat.  of  19  Hen.  7.  c.  9.  «*  procefs  of  outlawry  may  ^e 
^  fued  as  well  in  anions  upon  thitafe,  as  tnwtfHons  ^ftrefpafs^ 
^  or  iehti^  vide  25  Ed.  3.  c.  \  7,  but  it  lies  in  no  cafe  but 
rbere  a  capkas  lies.  2  Rms.  Ah,  76. 

Y  %  ^  Outlawry, 


Oullawry,  in  civil  adions^  is  confiderec!  as  in  tbe  oi* 
(ure  of  civil  procefsi  to  compel  an  appearance   to  the 
fuit ;  6r  if  after  judgcnent^  to  procure  fatisfadion.    The 
•  -  ^  Forfeiture,  though  nombally  to  tbe  king*  yet  id  tnidi 

goes  to  the  plabtiff  towards  payment  of  ms  demand.  V 
the  outlaw  appears,  he  pays  m  the  cofts,  puts  b  (bflfideift 
bail,  and  does  every  thing  he  <tan  to-  pot  the  plamliff  It 
as  ^ood  a  condition  as  be  would  have  been  in  origioaftf} 
or  ifj  after  joc^ent,  the  outlaw  pays  the  debt  anl  odn^ 
^  the  court  reverfes  tbe  outlawry  upon  motioiip  withoiil  iif 

writ  of  error.  The  form  of  the  rcverfal  Always  is,  *•  W 
**  tie  errors  affigned,  and  dhr  errsts  apfearmg  tfm  A 
'*  recvrd^  although  there  iS|  b  tnit^,  no  error  st  A 
4  Birr.  2549. 

This  mode  of  proceeding  is  ufed  as  wdl  where,  nrii 

adion  againft  two,  the  one  b  arrefted,  and  the  «dNI^ 

cannot  be  founds  for  you  cannot  declare  againft  dM 

fieparately,   therefore  the  other  mufl  be  oatlawedi  it 

order  to  take  care  thatt  the  bail  of  the  one  be  not  St 

tharged^  at  the  end  of  the  fecond  term  of  the  retort^ 

the  writ,  get  a  rule  to  deolare  againft  him,  ferre  k  «B 

his  attorney,  and  continue  fo  to  do  from  temi  to  teflSi^ 

till  the  other  comes  into  court,  or  b  outlawecf. 

Howioprocevd.      *  The  firft  thing  you  prepare  is  an  affidmtnt  cf  da 

yjj^'l^ft  ^^^^  *  (^fy?^  ^^  ^^  holdMm  to  bail)  then  make  a  /r^ 

the^^to/.  f^  the  original  as  before,  and  take^eat  care  that  dia 

«r  ttp^frtrds.)     debt  accrued  due  before  the  tejle  of  xt,  otb'erwtfe  4«i  | 

(*^9jx\  be  bad;  but  if  you  do  not  hold  him  to  be  bail,  thet  '■ 
.  4  /  ^  make  a  pradpe  only,  carry  it  to  the  filacer,  Mr:  Maa^  \ 
^  pay  him  for  fame,  and  the  fine  to  the  king  as  befeie;  It 

will  make  out  a  capias^  ajiof  and  pluries  thereon^  and  tie 
repias  ought  to  be  tefied  on  the  quarto  die  poji  of  thefe^ 
turn  of  the  original,  the  alias  x>(  the  capias^  anif  the/4rMr 
of  the  alia/,  they  are  to  be  fealed  ;  then  leave  them  w^^ 
"  the  (heriff  of  the  county  where  the  'oerme  b  laid  Sar Jl 
return  of  mn  ejl  inventus ;  pay  xx.  each;  when  the  Ih^ii 
has  returned  them,  tsike  them  to  the  filacer,  who^«9 
thereupon  make  out  an  exigent  and  proclamafiw ;  ^*  fk 
**  firjl  of  which  requires  the  Jberiffto  caufe  the  defmtmiU 
**  be  demanded  or  exafled^  in  five  county  courts  fuccrffhi^ 
*•  to  render  himjelf,  and  if  he  dots,  then  to  take  iim,  eiBsd 
•*  capias," 

.    .  Tit 


"  Tht  fecohd^  amnumdi  the  P>mff  of  fhe  couriy,  wifreht 
**  the  defendant  dwelb^  or  tajl  dwelt ^  to  make  three  procla^ 
••  ma^mu  thereof  in  fiaces  the  mqfl  notorious^  and  moft  likely 
**  to  come  to  his  knowledge,  a  month  befiri  the  outlawry  Jbalt 
•*  take  place:*  6  H.  8.  c.  4.  31  Elfz.  c.  j.  This  writ  is 
to  bear  te^e  and  return  the  fame  as  the  writ  of  exigent,  and 
to  be  fern  to  the  Jberiff  where  defendant  dwells,  or  was 
laft  refiient,  for  a  return. 

If  there  are  not  courts  fufficient  between  the  tejle  and  When  to  btve 
Ae  return  of  the  exigent,  you  muft  have  an  allocatur  ^^^^'^* 
fxigeni,  allowing  as  many  exafttons  of  the  defendant  as 
there  are  between  the  tejft  and  return,  and  demanding 
Urn  again  to  appear,  and  upon  the  allocatur,  if  there  are 
not  five  eaadions  returned,   you  muft  have  another,    * 
which  the  filacer  alfo  makes  out.     Bat  if  any  county- day  *  *^  ^'  ^ 
be  paft  between  the  laft  of  the  former  county-days,  and^*^'  *^'' 
the  return,  no  allocatur  fhall  ifluc,  but  you  muft  have  a 
new  exigent,'  for  the  demand  of  the  party  muft  be  at  five 
county-courts  *  fuccclfively  held  one  after  another,  with-  (*'?74/ 
out  any  court  intervening.    Plow.  Com.  3  7 1 .  ^. 
'  If  the  defendant  does  not  appear  at  the  return  of  the  "^^  *®  proceed 
ixigent  or  allxatur,  .by  putting  in  bail,  or  filing  a  Ammon  ^JJJJi^iTifr^  **' 
ippearance,  (as  the  ^afe  requires)  then  fue  out  a  capias 
ittiagatum,  ^'  wMch  is  to  extend  to  the  goods  and  chattels,  lands 
^  and  tenements  of  defendant,  and  to  take  Ms  body  alfo:*^  if  - 
ht  be  taken,  he  gives  bail  as  hereafter ;  if  goods/  ifc.  be 
taken,  getthefheriS'to  take  an  inquifition  thereon  (but 
no  notice  is  requilite  to  be  givfen),  produce  witnefles  be. 
fore  the  flierifT  to  prove  deeds,  or  any  other  thing  taken^ 
that  they  are'  the  defendant's,  and  an  appraifer  who  has 
inade  appraifement  thereof  to  prove  the  value. 

As  foon  as  the  capias  utlagatum  is  returnable,  get  it  TrtnTcripi. 
from  the  iheriiF,  take  a  copy  for  yourfcif,  carry  it  to  the 
filacer,  and  h^  will  jnake  a  tranfcript  thereof,  which  take 
and  file  with  your  clerk  in  court,  in  the  Exchequer  office, 
Em^s-hench' walks.  Upon  receipt  of  it,  he  will  make  out 
a  wmStiom  exponas,  direded  to  the  fberiiF,  to  fell  the  goods 
and  chattels  appraifed,  and  found  upon  the  inquifition. 

If  the  plaintifi^  gets  a  friend  to  take  them  at  the  ap-  ^^  \^  ^Z^*^ 
praifed  value,  pay  the  money  to  the  flieriff^,  who  will  make  JuTn.  ^^'^ 

9  bill  of  fale  of  the  fame;  or  if  leafes  are  taken  in  pof* 
Y  3  f^ftion 


feffion  he  will  affign  famei  and  return  the  oa&Ma* 
pcmtf  which  b  filed  with  your  clerk  b  court.  The 
iheriff  expedsy  m  thefe  cafes^  an  extra  fu^  afidhcstv 
be  paid  his  poundage  thereon. 
Peiitioo»  ^c.  If  the  debt  be  above  50  /.  and  not  otberwife,  tbeo  pn- 
^  pare  petition  to  the  lords  of  the  Treafury,  **  ^ngWR,  ^1*^ 
^*  thi  money  levied^  and  in  the  hands  of  the  Jberifr  ^^ 
^<  pmd  to  the  plmntiff^  towards  fatisfamm  rf  tuUied 
**  cojis;^  a  certificate  of  the  tranfcript  moft  be  ostiy 
by-the  clerk  in  court  under  thepetiton,  wbichleafeA 
their  office^  (a  fee  extra  is  reqaifite  to  their. deik fa 
expedition) ;  their  atifwer  is  '<  a  referente  to  Mr.Chtfl^ 
••  htAfint  their  foUcitor,  0/'LincoInVinn,whow3yiRtt  j 

(^Ate^\    f^^^^  ^  expedition,  on  req\ieft» *brder  yon  to  appcff  te^  1 
J 7 3/    fore  him,  to  make  out  the  plain^tiflPs  demaod;  beal  I 
require  an  affidavit  of  the  prainti£F»  fworn  before  sjn^  | 
together  with  an  affidavit  of  his  having  paid  his  ioBcw  ' 
the  cofts,  as  by  the  bill  of  cods  annex^    iV.  B,  If  tki  I 
ad'ion  be  upon  notes ^  bills ^  €ft  clher  fecuritieSf  heviltt»  ; 
quire  theni  to  be  produced  before  him,  mdy  upon  h  '■ 
report,  wba^  there  is  due  for  the  ^kbt^  and  perbtp  k 
may  report  the  cofts  (for  it  Is  difcretionaiy,  they  hi>| 
given  by  the  lords) ;  then  file  faftie  with  the  derk  ef  # 
Treafury,  and  get  him  to  procure  the  kix^s  fign  intff^ 
for  the  attorney  general  to  confent  on  your  okm^ 
**  that  the  money  may  be  paid  over  to  the  phintf  f  , 
after  the  king's  fign  manual  is  obtained,  give  brirf  * 
counfel,  with  half  a  guinea,  to  move  the  court  cif  &*| 
chequer,  **  that  the  money  returned  upon  the  vedM  j 
^  exponas  by  the  flierifF  of  Middiefrx,  be  paid  to  «li ; 
**  pfaintiff;'*  as  alfo  give  brief  to  the  Attorney  Gourd  ft 
confent;  pay  him  two  gnineas,*clerk  2tJ6d.  aadoo W^j 
motion  and  confent,  the  court  wiU  <^der  it  to  be  pta 
accordingly*  ' 

If  50/.  only  thm  But  if  the  fum  levied  exceed  not  the  fiwr  of  50  UW 
l!tp"fiiami!  ne^^Js  no  application  to  the  Treafory,  for  the  cwK?^&- 
•oiL  chequer^  upon  reading  the  return  of  ^tvmlitiamei^i 

will,  upon  motion  of  your  cotmfel  only,  order  it  le  ^ 
paid. 
Clerk  in  cotirt       The  clcfk  in  xourt  then  will  draw  up  the  otdef)  rf 
^raws  op  order,  feal  zfubpctna  at  the  fame  time  for  the  (heriff*  to  pay  4j* 
ytm^^^tii^  ^^^1  ^^  plaiptiflF  forthwith,  virhich  plaintiflF  may  dciw 


^iicUitirp. 

«t  die  flierilPs  office,  and  if  not  ptid,  may  move  tar  an  hmmt  it  sot 
•ttachnientagainfihhn.  .  ^'^^.ZZ   ^ 

•tttchineii(« 

Gicrge  the  third,  fcfr.   To  the  flieriff  of  Mtddlefex^Exiicnt. 
gKcting:  We  command  you,  thtt  you  caufe  C  D.  /of^f 
^Wtftmn^^^  in  ymtr  immfyt^  Merdiaatf  to  be  demanded 
ftom  [if  in  Lcndctt,  fav,  hading  to  hufting],  county rcourt 
Id  coanty.^!ouit,  nntif,  according  to  the  law  and  cuftom 
d  oi^r  kingdom  cf  England,  he  be  outlawed,  if  he  does 
not  appear;  and  *  if  he  does  appear,  then  Uke  him  (^nj/i 
and  iaiUy  keep  him,  fo  that  you  may  have  his  body  V  J  /  ^/ 
bcfiwe  OS,  on  whereibever  we  (hali  then  be  in 

^Zmd,  to  anfwer  to  if.  B.  of  a  plea,  for  thai  wherear, 
(here  kifint  the  whole  fracipe)  to  the  faid  4.  his  dkmage 
of  <ooA  as  it  is  faid,  and  whereupon  you  did  in 
kAftA{iHritumoftliepluHei)  make  return  to  us,  that 
die  firfd  C.  D.  was  not  found  in  your  bailiwick ;  and 
hp«e  yen  there  this  writ.     Witnefe,  £!fr.  Adamr, 

To  be  figned  by  the  filacer,  pay  him  according  to 
kKfh,  knd  feat  ^d. 

Gmge  the  third,  iSc.    To  the  flieriff  of  MiMIefrx^  Prodaimiioi, 
peaing :  Whereas,  by  our  writ,  wc  Urely  commanded 
yoo,  that  you  canfe  C  D.  latt  rf  the  pari jb  af  in 

fir  t9imty,  Merchmf^  to  be  demanded  from  a  county-  ^  Hufting  %% 
f0CRt  to  county- courts  until  according  to  the  law  andhuliiog. 
cafiem  of  our  kingdom  of  EnghinJ  he  be  outlawed,  if  he 
^11  not  appear  p  and  if  heihoutd  appear,  then  that  yoti 
AaoU  take  him  and  keep  him  fafe,  fo  that  you  may  have 
inm  before  us  on  wherefcever  we  fhalt  then  be  In 

England,  to  anfwer  to  if.  5.  in  a  certain  plea  of  trelpaft 
mi  the  cafe,  to  the  damage  of  the  faid  ^.  of  6oo  /.  as  is 
faid:  Wt:  command  you,  ihat  according  to  the  ftatute 
made  in  the  31ft  year  of  the  reien  of  EUs^ibeth,  late  queen 
of  Engbmd^  yoo^caofe  the  faid  C.  D.  to  be  proclaimed 
three  feveraldays,  according  to  the  form  of  the  faid  ftatute, 
oae  of  which  prockamations  to  be  made  at  or  near  the 
moftufuol  church-door  of  the  pari(h  where  the  faid  C.  Z>. 
ia  an  inhabitant,  that  he  render  himfelf  to  you,  fo  that 
you  may  have  his  body  before  us  at  the  aforefaid  time, 
to  aniwer  Che  faid  4-  B.  of  the  plea  aforefaid,  and  have 
ll«re  diis  writ.  Witncfs,  lyUlia^  Earl  of  Mmsfield^ 
^^*  Adfnns, 

To 


To  I  h»  /  tUd  fiigw^  by,  the,  fiUcer»  pay,  him ;  fr.  kk 
ing  id.     ' 
George  the  third,  Wf.  To  the  (heriflF  of  ilfiiA)|iii- 

(greeting :  We  conomand  yoa,  that  you  omit  not  kf  jcr 
*  *f  f•^  ^"  ^^  ^"^y  liberty  in  your  bailiwick,  but  *  that,  by  iheoA^ 
375^  of  good  and  lawhil  men  of  your  county,  yoo  ^Bbfiif 
inquir^e  what  goods  and  cbatteb^  lands  and  teaemeorv  4ll^ 
D,  late  of  the  parijb  ef^  in  your  cmaity^  Mercitd,  UP^ 

The  6Mf  h«  wi»  oT  Had  in  your  baiUwick  the  day  of  Wtpdt" 

•utltwed.  ^  ^j  ^j^y  j.j^^  afterwards,  oa  which  day  he  wasodbw- 
.  .  in  your  county,  at  the  fuiit  of  i/f.  B.  b  a  ceittfDfktll^ 
trefpafs  on  the  cafe,  to  the  faid  if.  fi.  bis  danaageof  Mfc 
as  you  have  returned  to  us  fonoie^tinie  (ance,  Mibfiit^ 
oath  caufe  the  fame  to  b^extei^ied  and  appiraifed,  aco^ 
ing  to  the  true  values  thereof;  and  what  youfiodifikiB 
inquiry  take  into  your  hands,  and  keep  fafe,  lb  thut^' 
anfwer  to  us  the  values  and  iffues  thercK>f ;  andhaviagb 
eiLteoded  and  appraifed  the  faniey  what  you  fluB  kit: 
done  herein^  make  known  to  us  on  wherdbot 

^e  (hall  then  be  in  England^  diftindly  and  plainlf  «to 
your  feal,  and  the  feals.of  diofe,  by  whofeoathfMlA 
have  made  the  extent  and  appraifement,  and  for  thlt^ 
faid  C.  jD.  conceals  hinifelf,  and  runs  up  and  do«m  W- 
place  to  place  in  your  county,  in  coptempt  ctn^nlk' 
(Prejudice  of  our  crown,  as  we  are  informed:  We  tt0^ 
mand  you  that  you  take  the  faid  C.  D.  wherefeeferlKk 
going  in  your  county,  as  well  vritlun  a  liberty  as  «Mtf^^ 
and  keep  him  fafely^  fo  that  you  may  have  htrnhefali? 
at  the  aforefaid  time,  to  do  and  receive  wliat  oar  A 
court  before  qs  (hall  in  this  cafe  determine;  apdhavcM^ 
there  this  writ.     Witnefs*,  Wr,  ifijg 

To  be  figned  and  fealed*;  pay  iignipg  4^.  (eal  T^vif 
rant  to  the  (heriff,  2/.  4^. 
vottt  debu  ar$  When  the  outlawry  b  returned  on  the  exipfeittf  ^, 
liibi«  to  ^  fell-  th^  (herifF,  and  recorded  in  court,  execution  may  be  # 
««/^g«/irri^d^enoutagain(lthe  party  outlawed,  either  eeocraltaii^ 
how  the  king  it  refl:  the  body,  and  extend  the  goods  apd  Iamb,  as  A; 
to  recover  ih^;  j^jjjj  jjj^j  ^^^j  /„  ^^/^  belonging  to  the  party  oitiav^^ 
th/p^ofitslfthc*"^  when  fuch  inquifuion  is  returned  by  the  fceriftti 
Unci'   '  tranfcript  of  the  outlawry  and  inquifition  is  retured  i^i 

the  Exchequer^  and  thereupon  if  any  debt  be  raiiW^*. 
^4|f^iy^j*  due  from  any  one  to  the  outlawed,  on  appJicatioi* 


the  Exdkquer  ^  feu  fa,  ifliies  to  fucb  perfoo  to  (hew  caure, 
why  the  king  ihould  not  have  fuch  fum  found  due  on  the 
inquifition  to  the  outlawed ;  for  when  the  inquifitjon  has 
returned  the  outlawed  to  be  pofleflfed  of  any  ^oods  or  lands, 
the  property  of  thofe  goods  belong  to  the  king,  fince  the 
outlawed  being  out  of  the  king's  protedion,  cannot  en- 

'  joy  any 'thing;  and  the  profits  of  the  land  are  to  be  feifed 
into  the  king's  hands^  but  the  lands  themfelves  are  not 
forfeited,  unlefs  it  be  in  capital  cafes ;  but  in  other  cafes 
the  pio&s  are  feiied  wbtlft  the  party  continues  outlawed  ; 
sad  therefore  the  tranfcript  of  this  record  is  fent  into  the* 

*  fiM-AffM^,  that  the  court  of  ordinary  revenue  may  have 
it  m  charge ;  but  the  couit  of  Exchequer  dually  granU  a 
a^9diam  to  fuch  perfon  as  fued  the  outlawry.    Hard,  412. 
Certk  441,  Teh.  19.  ^Vem.^ii^ 
fi  the  RigAi  Beneuraile  tie  herds  Cofmmjjiioimrs  of  Ke 
Majtfty^s  ^reafury. 
Tie  humble  petitm  of  A.B. 
Shewefh^ 
ThatC.  A  late  of  Merchant,  J>eing  juflly  in-Petiti(mtotbe 

deblfed  linto  your  petitioner,  in  the  fum  of  upon  a  ^^** 

mniflbry  note  of  hand,  bearing  date  the  226  day  of 
Jmo  1778,  and  alfo  in  20/.  for  goods  fold  and  delivered 
ID  the  fatil  C  D,  your  petitioner  was  obUged  to  outlaw 
him  for  the  recovery  thereof. 

That  a  wrttof  j^W  capias  uilagatum,  having  iflfued  - 
sgsinft  him,  out  of  his  majefty's  court  olF  IGng*s  BencJt^ 
at  Wefimhifler^  «t  the  fuit  of  vour  petitioner,  an  inquifiti- 
on was  taken  thereon  by  the  flieriff  of  Mtddlefex^  where^ 
^  certain  goods  and  chattels  to  the  value  of  80/.  (here 
let  forth  the  j^oods,  ^c,  as  in  the  inquifition)  were  by  the 
faid  iberiff  feized,  and  taken  into  hb  majefty's  hands  ^ 

«  which  writ  and  inquifition  being  tranfcribed  into  his  ^^*^^i9  77^ 
jetty's  court  of  Exchequer^  at  W^nunfter^  a  writ  of  ♦  ven*  V  J  /  /  ^ 
Stmi  exponas  duly  ifiued  out  of  the  faid  court,  whereon 
the  (aid  0ieriff  hath  returned,  that  he  has,   by  virtue  ^ 

thereof,  fold  the  goods  and  chattels  in  the  faid  writ  men. 
ttoned,  for  the  fum  of  /.  beins  the  deareft  price  he 

could  get  for  the  fame ;  which  monies  he  had  before  the 
barcms  of  the  king's  Exchequer  at  Wefimnfier^  at  the  day 
in  the  faid  writ  mentioned,  ready^  to  be  paid  to  his  ma« 

r  jefty'sofe.  * 

That  as  your  petitioner  has  been  at  great  ezpence  in 

the 


tiie  (aid  proceoltitgt^  aod  as  his  majeAy  is  do(  conctrd 

in  nitereft,  but  his  name  only  made  ore  of  bf  }«r ' 

fietitipner  for  the  recoveiy  of  his  faid  debt:  I 

<^  TiurpeiiHeiur  therefore  humbly  preys  yew  M I 

u  {hipe,  that  his  majefty's  attorney  geMrsi,  mf 

^  be  authorii^^d  to  confent  on  behtif  of  kbflif. 

<<  jeOy^  that  die  iiim  of  A  nny  be  pUir  j 

^<  your  fMdtioiM  lo^afds  fiMnbaioa  of  hii  w^ 

«^  debtandt:oas.  | 

emifictueftiic     <«  Tii^  0Fr  M  <«Hir/|p^  that  in  temi,  in  die  w 

clerk  u  court,  ci  yea?  of  the  icifn  of  his  prefent  maj^ftykiiig  Gmpm 
^\  third)  a  tranfcnpt  of  an  outlawry  wasNtttrMdtsdftl] 
**  in  this  court,  agaioft  C.  D.  kte  o^  tfc.  iAnktifm 
"  la  wed  tn  MiddUfex^  at  theiUt  of  ^.  £.  in  a  pleiVl 
^*  treff^^on  the  cufe^  by  whick  tmnieiipt  trdoesi| 
**  that  feveral  goods  and  chattels  of  the  faid  C.  D. 
''  feized  into  hi^  luajefty^s  hands  by  Witlkm  Giti  Efi|. 
«'<  miUam  Nicholfin,  Efq«  then  ftieriiF  of  the  Ud 
'  "  of  MidaUfftM^  by  wlue  of  %  fpetiiU  a^m  ^t^ttm^ 
''  the  faid  tranfcnpt  fpecifi^d:  And  IJwrOir 
*'  a  wifi't  of  ^enHtkm  $9(pmm  has  ifTued^  {dt 
**  bai  goods  afid  ehtfttels  fo^fdzcd^  whcnsontbe 
^  riflF  hath  returned^  that  he  falb  foU  the  fl^  far 
•*  fura  of  /.'• 

4.  8.  plaisBf^ 
In  a}F  KhigU  Bmh.  and 

Affidavit.  *  A,  B.  of»  V<f  Riaketh  oath  and  faith,    ThslA^ 

.  above  named  C  D.  is  }uftly  and  truly  indebted  oais  ik 

^  deponent^  in  the  fum  of  aceoTdkg  lo  die  amerfi 

account^  and  alio  in  the  farther  fum  of  ay.fb'f  coftipsfi 

to  li^\  G.  C.  thia  deponent's  folieit^y  in  pf^eoouag ' 

outlawry  in  this  caufei  againft  the  tetd  C.  iX 

The  order  for  payment  of  the  money ,  and  the  ^ 
iw  a^  made  out  by  the  clerk  in  court,  as  m  p.  371L 

Uponippetrioee      By  the  4th  &  5th  of  IV.M..C.  18./.  3.  4,    «  Ni 

by  tttorney  to  <<  Ton  who  fliall  be  outlawed  in  a  civil  fuit,  (haBbe 

miybe  pcrerred  '*  u>  ftvwfe  fuch  outUwiy,  but  fluU  or  mn  ^m 
cicen  where    «»  t^ttneff  and  rcTerfc  the  feme  vaitina  Bail  m  all  ( 


(•378); 


% 


\  f9ui);9Sid  tf  any  perfon  be  oQtlawed  and  atrefted  op* 
;  on  any  capias  utlagaium,  it  ihall  be  lawful  for  the  (Iieriff> 
(in  all  caies  where  fpecial  bail  b  not  i'eqaired),  to  take 
I  an  attorney's  engagenieiit»  urtder.his  hand  to  appear 
'  {or  tbe  faid  defenckuit  to  reverfe  the  faid  oudkwried, 
'  «Qd  tbereupoi/ to  dtfcharf^e  the  defendant  from  fuch  ar*> 
rcfis ;  And^  in  thofe  cafes  where  (ipectal  bail  is  reqtdred  Whtr*  Ipecwl 
by  the^fiiid. court,  the  iaid  Jbirif  iha»  and  may  tefc^*]^\;"2^ 
ffcm'iy  of  defendant^  iy  toftd,  with  one  or  mora  furety,  given  to  the 
in  dUi&  tie  Jim,  for  wArcA  Ml  it  required,  and  w  tnore^  ^^'^ 
,  iar  his,  her,  or  their  appearance,^  bjr  attorney  in  the  Paid 
court,  at  the  return  w  the  feid  writ,  and'  do  and  per* 
form  fuch  things,  as  (hall,  be  required  by  ilie  faid  coart ; 
and  after  fath  bond  taken  ta-difobarge  the  defendant 
from  Aich  aired.'* 

**  If  any  perfon  fliaU  not  be^abie  wkhiit  the  retom  of  Per(iiifirttk«i  «• 
fach  writ  to  gfve  fecurity  as  afbrelaid  (in  cafes  vlrhere  Jf^^*"^. 
fpecial  bail  is  required),  lo  as  he  or  they  are  committed  i^  ^eSrfeV v' 
to  goal  for  default  (hereof,  that  wfaenfoever  the  faid  ttf^h^mMt^ 
prilbncr^or  prifoners  (hall  find  fufBdent  fecurity  fbf  hit  '^'  *'**• 
ar  their  appearance,  to  the^  AerilT,  by  attoriiey,  at 
fome  *  mum  of  the  term,  then  next  foHowicig,  to  ^^  \ 

reverfe  the  faid  outlawry,  and  to  do  and  perforaTfuch  V  379) 
other  thin{  and  things  as  Aall  be  requii^  by  the  faid 
court,  fuch  (heriff  (hall  difcharge  the  defendant  out  of 
prifoli.''    JUd. 

f  Rearing  by  the  Defendant  before  the 
^ntui  Exapus  upon  the  Exigent  5  or 
iipoii  the  Capias  Utlagatuf#. 

IF. the  party  defendant  app^ant  before  he  is  returned  Apr«<rAnc*  bi- 
iltwcd,  he  does  it  upon  the  exigent  (and  if  no  bai^  is  <<«■«  ^^  t*'***' 
qnired  in  that  cafe),  he  efltere  the  appearance  with  the  ''''^■'" 
accr,  Mr.  ift/am/^  tjic  fame  astipoo  %  fpecial caifias^  who 
e;reupon  maloesout  a  'fupetfedtas  to  the  (heriff,  to  ftop 
tfunher  proceedings,  he  figns  it  \  pay  j/.^o^.  and  (or 

■•  Vt 

If  it  is  bailable,  then  you  muA  peifed  the  bail  bv  giv«.  if  b»liabre« 

\  notice  two  days  befere,  exclufivt^  to  the  piaintiff's  at. 

mey  of  the  ns^tnea  and  .places  of  abode  of  the  bsiil>  and 

tfie 


the  time  of  juft^ing ;  belpedc  the  book  of  the  1. 
to  go  to  Weftmnfttr  for  that  purpbfe,  who  entei»1 
takes  the  bail  in  the  ufiial  manner  (though  yo«  tti 
,  \%  bail  firft  at  a  judge's  chambei^  and  give  noddl 
*     tifying  after) ;  motion  by  counfel  lor  fhatpufpofen 
Ftlticir  if  fMit  in  zxWefimi^^  iU  aBt&  at  chambeii^ll 
and  for  the  juflificatioo  7/.  6i,  court  fees 91:  ndefert 
Iowanceofthebail4/»  As  foOn  as  bail  is  compiM  tel 
cermakesouttheyi^^^i^dSnr/^  whidi  deliver  todief^ 
who  returns  the  albwmtce  ppon  the  exigpd  119  ^  nil 
Kctmm.  ««  I  Jiave  al$qg4tii/ coifrd  jhm  execMtm^ 

*^  i^g  received  Ais  majeftfs  writ  ^  foperredeas /irlin 

«^>."    The  anfwerof,  Wf.  ^j 

Pay  the  flieriff  for  the  altowanoe  ax.  44/,  " 

(4^    tk    \     The  filacer  if  he  goes  to  JVefimnJler,  chaiws 
y>0)  for  his  attendance  extra  to  put  in  bail^  or  juftify. 
How  to  put  in       *  ^f  *'  ^  ^V^^  ^^  proccfs  (ani  m  bmlre^rti)A 
bsii,  to  rev«rfe  Upon  cntcriBg  a  common  appearance  wjth  the  fila 
5™Td'8^!?"8^"  certificate  thereon,  a  judge  at  his  ( 
BO  »rreft.         Will  grant  an  order  to  reverfe  the  outlawry. 
Where  btU  is        But  if  fpecial  bail  is  required  (up^nperfe/ih^fimea 

ITto^  "^Y'^  ™*y  ^^^  ^^^  ^^^  ^  reverfe  the  outlawry  dircJ' 
mowSVeve/fe  J"ft»fic»tion ;  but  if  done  after,  it  muftbemnd' 
ih«  otttltwry   **  affidavit  made   oj  perfe^ing  the  kdl/^  andnmfti 

payment  of  cofb  taxed. 
Tf^sbetaken     ^^,  ^^«  Z^^^  «>f  ^h*  perfon  Outlawed  be  takes' I 
mftcrrtvcrntick-  flicrifF,  and  aficr  the  outlawry  is  reverfedby  write' 
l:fl1:;duthem  the  defendant  fliall.  be  reftorml  to  the  goods  , 
caufe  Ihc  (heriflF  was  not  compellable  to  fell  tl 
but  only  to  keep  them  to)he.ufe  of  the  Idng.    5  ( 
1  Roll.  Akr.  778.  Cr9.  Eliz.  278.  2  Jm.  loi. 
If  fftle  is  Riidfy  .  If  a  fale  be  made  of  the  goods  under  the  cafu$% 
fZ^L^t    '"^^  *^«  defendant  will  be  entitled  to  the 


dace.  by  fuch  fale,  aker  deduding  the  expences  and  £b9  : 

term  is  fold,  he  (hall  only  be  intittedto  themoder  ^ 
by  the  fale.  Cro;  Eliz.  278.  Eyre  v.  iVcodfine. 
Goods  feized  in-      But  it  is  faid,  if  the  defendant  ever  lets  the  { 
to  the  king's     get  into  the  Exchequer,  althol^  he  reverfes  thcc 

Jr"td?n1ste  ^^"  ^i^?''}  ^li^X  f^^^^  "^tc  feftitution ;  h 
g^  into  the  Ex.  court  of  Am//  Benck  cannot  fend  a  writ  lo  the 

chequer,  in  tn  and  the  court  of  Exchequer  have  no  record  befbrel 

remutioi  Hfter  ]^^^  ^"^  ^  Warrant  for  reftitution,    5  iM.  61.    R  ill 
r#veri^i.  |n  the  faipe  book,  that  as  (bon  as  tl\^  writs  aredeliverdt^ 


Ac  officers  of  theExcheqo«f>  viz.  the  Ircifarcr,  tlie  pro- 
perty U  altered,  and  the  officers  become  debtors  to  the 
(Mrtiet.     2H.J.flfid.  r 

'The  dcfenditnt  cannot  be  taken  on  a  Swiiiay  upon  a  aH  ikfendtot  itin! 
ftiutU^iOum.    Stat.  0.9  Car.  2.  c.  7;  though  th^  *»»rt  ^^j«^^P»<* 
wil  Bdl  attach  the  fteriflF;  but  leave  the  defendant  to  hb  *  *   ''-'* 
icmedy  ghren  by  the  ftatote.  ^ 

^  It  1$  find  that  fped^l  bail  ought  to  be  given  upon  an  AffidtTic  mnft 
oodairry  without  an  affidavit  of  the  caufe  of  adion  filed;  ^  »«<<«  ^<i 
keattfe  the  caufe  of  aaidn  fe  ejtpr^ed  in  ihe  writ;  but  f^V^^'*^*" 
Ihii  nevcr^an  be  la Vy  for  unVfj^htalcannbttfllie  return*  f^    Q    \ 
aUe  in  rfais court  without  the  caufe  of  adton  is  fpecially  \  3^'/ 
teeds  mad  the  debt  tnuR  amount  to  10/.  5  Geo.  2.  c.  27. 
and  die  la  G^.  i.e.  29.  requires  an  affidavit  of  the  debt 
inall  cafes  to*  hold  bail ;  and  though  the  capiat  utiagatum 
m aotmarkdd forbaHi  yet  the flieriff cannot difcharge the 
defendant  without  a  fuperfedeas  firft  had  and  received.  13 
fir.  a.  SM\  2./  4J  vide  3  Burr.  1484,  1920.  .'.     * 

.  Since  the  4!  W  .5  W.&  M,i  writ  of  -error  to  reverie  U  error  be 
dse  outbwry  in  civil  cafe,  b  fetdom  heard  of ;  but  in  cafe  ^^^^^  ^p/o^,^^ 
cnx)r  be  brought  through,^  or  by  want  of  proclamation,  matioo,  the  dc< 
•*  Ulmujl  tep^  in  before  W  aliwwmee^  noi  only  /»  j^^jr  fcndiatmuftpwt 
«  and  anpufer  tJie  plaintiff  in  tie  firmer  fuit,  in  a  new  a^ion  "^^f^^^^^ 
^  tvbe  temmenced  by  Urn  for  the  caufe  mentioned  in  the  firft  pUiatiff  m  the 
•*  aOim,  but  aUo  tafatisfy  the  ccmdemndation,  if  the  plaintiff  ^<^«^  ^^'^  *>•* 
^fianligmthefuit  bif(A9  the  end  of  twoterms,  after  aU^""^"^^ ''''^' 
**  lowance  of  tie  writ  of  error ^  or  othenvrfe  avoiding  of  tie 
'' ad  outlawry;^    3I  Eliz.  c.  3.  f.  3. 

Pending  a  writ  of  error  to  reverfe  an  outlawry  on  mefp 
se  prbcefsy  the  defendant  itioved  to  quafli  the  writ^  be* 
caufe  his  bail  Was  given,  but  the  court  fai^,  this  is  never  ^ 

done  tilt  the  outlawry  is  reverfed ;  and  we  take  bail  to  ap- 
pear to  in  original  to  be  brought  within  two  torms^  aod 
fo  it  wai  A>he  in  this  cafe.  Str.  9S i.  . 

The  curfitbr  makes  out  the  writ  of  erro'r^  after  it  is  a1-  ffowtoobt^ 
low^^  by  motion,  'take  the  rule  to  him  for  that'  purpofe,  ***«  ^^^     ' 
the  writ  b  returnable  in  this  court.     If  the.  plaintiflF  does 
not  appeaf  and  confefs  the  errors,  the  defendant  mud  fue    - 
oat  afii.fa.midicndum errores^   and  upon  /wo  nifdU return- 
ed, the  couit  will  reVerfc  the  outlawry  of  qourfe,  but  if  he 
does  come  in>  ^and  does  not  confefs  the,  errors  alTigned, 
but  joins  in  trrcr,  the  defefkdaiir  muft  make  up  the  *  er-  /^    ^    ^ 

ror(*38a) 


ror  bopks^  and  go  to  s^ffutnent  jmmI  jodgmeM  ts  inofal' 

cafea  of  enror.. 

Btil  OB  ettftat        Bali  were  formerly  held  to  be  an&rmble.lbt  tht  ki^ 

yJS3^J^^    upon  ^<^aiiai0gaium,  but  novribey  mtf  ccakrAelfri 

4fete«  botmi^  fendant,  upon  a  late  detenni»itiofli«  .  v^ 

rtadcr.  U  a  perfon  procures  another  to  be  ovdawedchadifiii^ 

ly,  who  appears  openly  and  in  public^  theoDQit  ^^M 

,,   motion,  oblige  fuch  perfon  who  procure!  tbeMb«i]^M 

r^verfe  the  fame  at  his  own  ca^;  but  if  it 

the  {larty  out^w^d  bad  IwDbod  backwarl  audi 

twecn.rtwo  counties,  and  fliat  the  perfaOf 

.V        ,    outlawry  had  dealt  openly,  iftid  had:  b«eo.R^iAri 

ing  down  the  proclamations  to  thft.ibenff  m  die 

where  he  fometiiti^  lefided,  the  court  wUl  not  Ji 

in  this  fummaryfioanner,.  but  le^^  the  party  totUi 

nary  remedy  by.  plea,  or  writ  of  error.  2-Vfnt.4/^  iP 

21 1.  CM.  -19,  ^Sajk.  499.  i 

Sm^r$s.  The  plaintiff <:annot  b^  nonprofled  after  ihi 

reverfed,  for  be  cannot  lofe.that  writ  wUcbi  kf 

is  become  void.    Pra^.  Reg.  .271... 

Of  declaring  after  Outlawy. 

THE  declaration,  after  r^verfal  ior  fupcdcdin  * 

outlawry,  has  no  need  to  be  l^id  in  the  fame  pgil 

which  the fdrmer  original  was  i^fide.     Sp  held  ^\ 

rer.     3  Ltv.  245.,  i 

^     Where  the  original. and  t>utlawry  wcije  l^vim^  \^ 

the  reyerfal  of  the  out^avyry,'  l|ie  plaintiff  d^dafdji 

JfeXf  on  which  it  was  infiftcd^  that  the  original  !^ 

in  Lendon^  the  plaintiff  could  not  declare  m  tHe  1 

another  county,  though  the  caufe  of  a3ion  wast 

fy;  but  the  proihonotarics  certifying,  thHtJ|^.CO 

the  court  was,  that  although  the  origmal  \»  XvAvxi 

for  the  expediting  ;lhc  outlawry^  y^et  when  the.  jfch,,. 

f*^B'il  comes  in,  the  plaintiff  may  declare/a'gainft  **  bifllM 

\  J    j^  ^tj^^r  county,  be  the  aQion  Ipcs^l  ^r  tranfitQiy:  hm\ 

Stat,  21  Jac.  I.  r.  16.  /.  4.  giving  the  pla^tiff|^ 

a  power  to  commence  a'new  aSion  or  fuit,  witW 

after  the  outlawry  reverfedi  Vhe plaintiff  may  do  it  ill 

cafe,  to  warrant  his  dec;kration  delivered  witKia  the M 

of  thf  court.  And  the  plainti^  had ]ud^ent«  aOffj^f 


Bj  the  21  Jac.  2:c.  i6//.4.ki?  cnaftcd,  ^*  Thjt  if  if  defendant  b« 
in  any  adion  brought  by  original,  and  the  defendant  ^\*^***Jf^ 
thertxtk  be  outlawed^  nnfk  fliali  after  reverfe  the  oitt«.  famerthVpiua- 
lawry;  ihat  then  the  plaintiff,  hishei(9,  ex^mon,  oriiffmty  com- 
'  acimimfiratons,  as  the  cafe  Aiall  require,  may  co"?- JSwTwithira 
meoce  a  new  adion  or  fuit  from  time  to  time,  within  .ecr  after  fuch. 
a  year  after  fuch  judcoment  of  outlawry  reverled,  and  J«iff»cat  of 

tiA»  «(*»• »  ontUwry  re- 

after. 

Upon  fuperieding  the  exigent,  if  phjotiff  detiver$  a  SaperfedtaK  th« 
idafatiop,  there  ibovldbe  a  notice.to  plead,  »iwl  a  rule  «**«"^»  »  ^1^' 
»en  to  plead,  before  judgmeot  for  want  of  a  plea  can.^ered,  there    ' 
e  Ggned ;  and  defendant  has  in  fuch  cafe  the  fame  tioae  ,miift  he  a  rai# 
ipiead  as  in  othcrcafet.  ^  P*^  ^""^ 

Outlawry  after  Judgment. 

IP  you  have  judgment  againft  .a  man  that  lurks  in,//:  B.  Thb 
ivcnil  counties,   in  regard  you  cannot  regularly  have  ■»««•  w**5'« 
tecntbn  agaipft  him  in  more  counties  than  one  at  one  ^*J^,jJ°|Jy"ri- 
Bie,  the  bdH  way  b  to  fuehim  to  outlawry  after  judg-  giaal. 
lent,  bt  then  you  may  take  out  as  many  writs  of  capiat 
\bgatum  agatnft  him  as  you  pleafe,  and  this  ft>r  a  fmall 
barge ;  beQdes,  it  fayes  you  the  charge  of  reviving  the 
idgment  by  /are  facias  after  the  year,  and  you  have  an 
p/;«rf  immediately  after  the  return  of  the  cd.fa.  without 
|i  oBas  and  pfuricf^  and  it  Is  faid,  without  a  writ  of  pro- 
bunation ;  but  I  think  otherwife ;  and  the  fuit  muft  have 
een  by  aripnal^  or  it  will  not  Ue. 

Firft,  fue  out  a  ca,  fa.  for  the  debt  and  cofts,  as  the  Th«  method, 
ife  is>  into  the  faipe  county  where  the  aflion  ♦*  was  r*a84) 
id,  and  get  mn  ejt  irrocntus  returned  by  thelhcriff ;  then  ^  "^  ^ 
Iny  fame  to  Mr.  Adams^  who  will  make  oot  an  exigent  Praciatpatioa 
lercopon,  which  mutt  be  delivered  to  the  undcr-flicriff,  •ifo^«' 
>  be  returned  as  other  exigents  are. 

Tk  exigent  being  returned,  the  filacer  will  make  out  a 
^  utlagatum  into  as  many  feveral  counties  as  you  will» 
ihcr  in  England  or  JValef^  general  or  fpeciah^  and  if  the 
ifendant  be  taken,  he  cannot  be  difcharged  without  fa- 
t&£Kon  to.  the  plaintiff,  or  pardon  of  the  outlawry,  or 
^cilu^g  U^e  (km»  for  efficient  error. 

Infapn. 


F 


InfoMS. 

yi  the  common  Itfw,  a  mah  or  fimAvi  ctUdtl 
^   infant  till  the  age  of  twcnty-onc  yean.    O.  Ut 
ifl.  £. ;  bm  by  the  civil  law  the  age  of  feventeen  yn&  : 

Id  whttctfet  An  infant  may  bind  himfetf  to  pay  for  the  necdfi^:! 
whitSSt^"**"*^*^'  drink,  apparel,  ncccffary  phylick,  andfiichellitj 
^  *  neceflariesj.and.  like  wife  for  his  good  tead' 
firudion,  whereby  he  may  profit  himfcif 
l>ttt  if  he  bind  himfelf  in  an  obligation,  or  other 
with  a  penalty  for  the  payment  of  any  of  tbefe, 
obligation  (hall  not  bind  him.  Cb.  Litt.  172.  «.  A 
he  brings  the  materials  to  the  taylpr,  there  b  no  iw4 
aver  that  they  were  foitable  to  his  quality;^  1^.1^ 
Neceflaries  for  an  infant's  wife/  are  neceffarics  for " 
but  not  if  provided  in  order  for  the  marriage,  Str.  11 
and  upon  fuch  contrad  by  an  infant,  aa^^M^ 
Lat.  167.  Jm.  146.  Pal.  528.  Or,  if  he  gives  t  f 
bill  for  money  upon  fuchcontrad,  it  binds  him.  i 
729.  /.  aa  Cra.  Eltz.  926.  1  Lev,  86.  The  cowtfc* 
Judge  what  things  are  ne^eflary.  Crp,  ESz,  583. '  | 
goods  not  neceflary  are  delivered  to  an  infiint,  wi»di| 
full  age  promifes  to  pay,  he  is  bound.  Sir,  690.  k 

(^    r>    \    infant  (hall  be  charged  for  a  trefpats  done  by  him.  Oli 
3    5/    *  ^'i«  3-  V*  *  79'    S<>  *"  infant  of  feventeen  yean  cf  ^| 
(hall  be  charged  for  malicious  words.    Nty  I  ap.        j 
lfw«Tiiit«f.«t-     If  a  warrant  of  attorney  be  given  by  an  inSwtrf 
h^^u\Sd^  another,  and  judgment  is  entered  up  thereon,  th^ja*  J 
.  jttf^mcai  there*  on  motion,  will  order  the  name  of  the  infant  to  be  Ml 
<>»•   ,  oot  of  the  warrant  of  attorney,  and  fet  afide  die  judgdM 

as  againft  him.  2.£/(zril./{^^.  1133.  r/irS!^.  1043.  J 
How  CO  ptofe-  An  infant  is  to  profecute  a  fuit  by  his  guardian  or  m 
,cuie  tod  defend,  friend,  though  the  term  ufed  in  prochein  amf,  wfjickl 
Aext  friend ;  but  he  cannot  defend  by  fuch  next  frieoi^ 
but  muft  defend  only  by  guardian,  becauie  the  law  fiij^ 
pofes,  that  where  he  demands  or  fues  for  any  thing,  H^ 
tor  his  benefit.  And  therefore  the  law  is  not  fo  watdd(| 
in  that  cafe  of  the  perfon  to  take  care  of  hu  fuit,  as  whei^ 
he  is  to  be  defended,  where  he  ma/fuftain  a  lo6(  ftt 
the  law  b  fo  careful,  left  there  (hould  be  prejudice^ 
to  the-  infant,  that  it  will  not  fufier  aiiy  perfon  bri 


oardian  to  defend  for  him,  who  may  be  called  to  an  I 

Kount  by  the  infant,  for  Us  management  and  behaviour  ,  j 

lercim 

And  therein  there  is  difference,  where  an  infant  biings     ' 
n  adion  in  his  own  right,  and  where  in  the  right,  and 
V  the  benefit  of  another;  for  if  he  fues  in'  another's 
ght,  as  executor  or  adminiftrator,  it  fliall  never  be 
mgned  for  error,  becaufe  it  is  fuppofed  for  hb  1)enefit, 
owever,  that  he  can  have  no  iofs  thereby ;  but  if  in  . 
lat  cafe  judgment  be  given  againil  hhnfelt,  he  himC^lf 
lay  aflign  his  fuing  by  attorney  for  error,  becaufe  of  the  •#    Q/T\ 
moxizl  prejudice  he  receives  thereby.  v   3^^) 

'  Yet  if  an  infant  be  joined  with  others,  in  fiiing  in  the  ^**'°'/*  ^. 
1^  of  another,  the  aSion  may  be  brought  by  attorney,  in  right  of  ^2^ 
ithcy  all  make  but  one  perfon  in  law.  3  Oo.  377.  jMr,  ^  be 


broo|ht  \ 

^Rit  in  all  cafes  where  an  infant  is  defendant ;  though  if  de^mdiar,  to 
f  be  in  another's  right,  and  though  joined  with  others,  •"c^fenmoft 
tetnuft  defend  by  guardian.  ^     fnebjgiiardiin. 

•  In  all  anions  real,  perfonal,  or  mixed,  againft  an  in-  <f  He  tppeyt  by 
N,  if  he  afppears  by  attorney,  it  is  error.    8  Co.  58.  *.  ^^y^  "  " 
F^30*. 

\  If  an  attorney  undertakes  to  appear  for  an  infant,  and  V$xtor^ty  tia. 
Um'Mperattorrustumi  it  may  be  mended  and  ^^^P^^^'^^^^J^ 
^^TiSmtm,    ftr.it  4.  itb/gwrdiM. 

If  an  infant  does  not  name  a  guardian  to  appear  by,  PUmtifFaMf 
^  court  will  give  leAve"  to  plaintiff  to  dp  it  for  him.  fiTd<iTi<!t^  "^ 

;'•*.  petrbygntrdiMi 

M  an  infant  be  ferved  with  procefs  to  appear  by  attor-  If  he  itferred 
I  the  court  will  make  a  rule  for  him  to  appear  by  ''»**»  '*^*^'!|, 
dian,  or  plaintiff  to  be  at  liberty  to  name  one,  to22^,^"Jp* 
*ar.and  defend  for  bini.  .  Barnes  418.  gairdiio. 

laintifPs  attorney  fliouid  apply  to  defendant  to  name  How  nUintiirif 
rdian ;  and  if  he  does  not  in  fix  days,  yc«  may  apply  ^  w^- 
court  to  oUige  him  to  do  it.    2  WiU.  50. 

mfant  who  lives  with,  and  is  FOP^^T  '^*«***'"^^  SISTwr^^^^ 
cr  parent,  cannot  bind  herfelf  to.  a  ftranfer  for  ne-pvenu,  bind 
"«-    Common  appearance  'ordered.  *  2Mkck.  Rep.  Wmfelf  to  be 

^  nraoger  for  ot« 

,writ  may  be  ferved  ^t  the  fuit  of  the  infant^  but  B^f^  dccbin. 
'«  declaration,  a  •  guardian  muft  be  appointed  by  the  t«n »gtt«r<«itt 
•  which  is  done  tiiher  by '  taking  the  jj^wdian  and  Si!      *"^'*'' 
Z  infant 


infant  befiare  a  judge  at  his  chambers^  or  bypetkiDo;! 
by  petition  it  is  thus : 
IntAe  gjfig'i  Benci. 

if.5.tiey(iaBgcf|fJM* 
Between  and 

C.  />.  defendant. 


Pccieiofl  to  tP*   To  tie  rigii  hmuraSk  William  earl  ^  MaosficUi  W 

grofledoftstic'T^  iumbkpaiUm  of  J.  ^.  (he   younger,  en  npr 
Ue  6^.  under  the  age  of  twenty-one  yean^  the  jJiintf '■  v 

caufe, 

That  your  petitioner  Iia9»  i($  be  is  adtifed,  gosj^ 
T^  48  9)   ^^  A^ion  a|^ft  the  aboyesiaflied  C.  IX.  for  *  ^Uh 
V  i3    //    beathig,  wo^pditig,  and  ill-treating  your  petitiooert 
th&t.y4)ar.petitioiier  has  fonie  time  fioKe  oamtaaok^ 
adion  ^ainft  the  fmd  C.0«  for  the  fiv^e;  bift  in 
that  your  petitioner  b  an  tn&at  tinder  the  ige 
ycars^ 

**  Your  petitioner^  therefore,  moft  bumb^ 
*•  your  Lordipip  to  a£^  unto  him  G.  f. « . 
**  tncrctmd^  your  jpetitioner^s  father,  as  sal 
'^  your  petitioner's  guardian^  to  pro(e^ 
**  faid  aaion  againll  the  fatd  C.  £>. 
.  *«  JM  Jtm'pi^itufifer  Jbatt 

Underneath  which  petition  write  the  foBdwiflt/ 
cepunce ; .  ^^ 

**  I  do  hereby  agree  fo  accept  10  be  the  guarfi 
the  abpve-^nanoed  J.B.jlh  inhmt,  accorwg  ^^ 
prayer  of  the  above  petition.  - 

Vf\tts^^J,G.cii9rw^f^plmniiff.\  .         , 

To  winch  annex  the  SoHawii^  affidavit^  fworaul 

•  judge.  '  _j 

A' jP.  the  younger,  i*i^ 

'-In  tieJRh{g^'S  BmcJj. ,  and  1 

■"    '  ■  C.  £>.  defendants      ^  , 

To  be  ingroijcd      J.  G.  «f,  feiV.  gentlemgo,  attpmey  for  the  jibis^ 

^  treble  a     |ki,<aMie»  maketh  oath  and  faith,  that  if:  ^*  the  Aj 

'*^*^*  jna«cd|ilaintiir.didQothc  day  of 

duly  fign  the  petitiofi  hereusKo  annexed.  In  the  fsm 


it 


SlnfAmiL 

f  this  deponent ;  asd  this  deponent  ftirther  Uk\  lli&t 
e  Wis  alio  preftnt,  and  did  fee  G.  F.  ^t  perfon  nnen- 
oned  in  the  bid  petition^  duly  fign  the  acceptahce  6r 
peement  tjiere  underwritten,  m  order  to  his  being  a 
uardian  to  the  faid  if.  B.  the  younger. 
Take  the  petition  aiid  affidavit  to  the  }xS^S  cham- 
ersi  who  will  thereupon  make  his  ord^r  for  plahltiff.to 
rbfecute  by  his  guardian,  pay  ii3u.  carry  hmk  to  the 
kric  of  the  rules  for  a  riile  to  be  made  thereorn,  fbr      .  '  •. 
rluch.pay  5/.  and  when  you  deddfe,  annex  a  copy  of 
hte  rule  to  the  declaration.    *   IT  the  giikrdiiin  appears /*^oo\ 
efore  the  judge  in  perfon,  and  prays  to  be  admitted,  the  ^  3^^/ 
letiiion  is  ufeleis. 

L  One  admiffioii  will  do,  to  profieuk  and  defend  all  affions  one  AfanUfioii 
bt  may  be  b  fuit.^  ^  will  do  to  profe- 

;  '  cQte  tnd  defend 

J  InOm  (ft.)  J.  B.  by  G.  P.  wha  m  admitted  by  the  rbe/crm  rfth 
)tort  of  our  lord  the  king,  before  the  king  himfeIC  here,  Marasifn. 
0  profecute  for  the  faid  A.  B.  who  is  within  |he  age  €£ 
ihrentv-one  veaiv,  as  the  next  fiiend  df  the  faid  Jl.  B. 
XHuplains  ot  (as  tit  other  cafes), 
h  the  iflfbe,  fay  in  the  hiemorandnm,  ( '*  comet  A.  B.  Ube. 

*  Wife  ?/  ttdmtteihj  the  court  o/oUr  lord  tie  king,  hefote  iht 

•  %  Jdkffelf  here  to  profecute;^  as  btfore). 

In  the  venire  and  dijtringas,  fay,  **  C.  /).  by  Ut  next  Fnire  tnd  Vif- 
*Jnend,  defendM,  or  A.  B.  byVs  nextjh'end,  plahfif.*'   "•^-'• 

Aq  infant  cannot  defend  withottjt  a  guardian  if  he  b  lafantt  defend? 
tted,  jior  can  be  plead  (tiU  a  gnafdiam  is  admitted}^  by  it%* 
N«pdg^  oF  the  court. 

"But  if  he  appear  and  plead  by  an  attorney,  and  thbifhttppetrtad 
totiff  finds  it  out,  he  may  in  vacation-time  apply  to  »  pic«<i  by  atur- 
ludge  for  a  fummons,  (or  in  term  to  the  court)  for  a  ^ule  ^^' 
o  mew  caufc  **  ttik^  common  bait  fikd  Jbould  not  beftruck  // 

^'^,ani  tiepkAbefetafide,  andilUa^t^  Z) 

'be  obiged  to  etppear  by  a  gudrMam^^  iand  if  no  one  (s 
'^d  within  fix  days,  the  phuntiflF  may  natnte  one^for 
^un»  which  will  be  ordered  of  courfe.  ,    / 

So  if  ati  infeitt^xtctttor  be  defendant,  he  muft  defend  * 
^1  guardian. 

•  .       A.B.  pUintiflF. 

^ther:h^iBenen.  and         • 

C;  D.  defctidant.   '* 


SinfantjeL 

T§  thi  rt^k  kmurdk  JVilUam  Earl  of  iimfifU,  Iwi  dtf 

juRUi  rfMs  majeftfs  court  o/En^s  Bexk 
Tie  hmbU  petiHon  of  C.  T>.  an  infant  mkr  tk  epi 
iwMifane  jiors^ 
Sittveti, 
ntiiiM  to  tT-        ^bat  the  plaintiff  hath  lately  commcnceci  an  aA'mi  i 
€fp  t  pMrdiia  law  againft  your  petitioner  for  (here  fet  *  forth  the  cai 
tr*^*©"   \   ^  *^«on)»  9od  your  petitioner  is  advlfcd  and  bciej 
\  3  ^^)   ^^  ^^  ^^  ^  1^?^  defence  to  make  theretOi  bat  ia  if 
gard  your  petitioner  la  an  infant,  ' 
^  .**  Your  petitioner  humbly    prays   jhm  hoxm 

'/[:.'..  •*  would, be  pieafed  to  affign  G. /J. of,  He  t^W 

"  guardian/  to  defend  tlus  fuiu*' 

^  jlnd  your  petitimerfbaB  ever  ffraj, 
'  "  C.11 

**  /  eh  accept  and  agree  to  be  the  guardian  of  th  J 
•^  C.  D,  an  infant,  according  to4h£ prefer  of  the  abaj 
,      «'  tion.  G.\ 

*'  Witnefi,:%G:' 
•  Affidavit  of  the  fignkig  by  the  inlant,  and  the  i 
ance  of  the  guardian  W  rcquiiite  in  this  cafe.  ^ 
*     .r    :  "  In  cafe  the  guardian  appears  before  the  judge's  < 
there  is  no  neceillty  for  an  affidavit  of  lits  accepb  ^ 
but  if  he  does  not,,  you  muft  then  make  affidavit  asili 
.387,  payiz/.  rnlc.5/. 

.  Annex  the  copy  of  the  rule  to  the  plea,  or  fer* 

copy  on  plaintifTs  attorney.  \ 

>let  of  \nUnkj   /  And  the  /aid  C.  D.  by  G.  H.  who  is  admitted  bji 

/rrguAfditn.    ^Quft  of  our  lordtfiV ting  here,  to  defend  for  ibcf^ 

^  ^  ^,  p.  who  is  under  the  age  of  twenty-one  yean,  co' 

'  ;  '  ;  .'and  defends  the  wrong  and  injury,  when,  &c.  andl 

That  he  the  faid.C  at  the  time  of  the  making  the { 

.Ijl^verai  prqmifes  and  vndertakingft  in  the  faid  dedirM 

,  mentioned^  waslur\der  the  age  of  twenty-ooc  ycarUj 

\vit,  of  the  age  of  nineteen  years,  and  no  more,  to« 

[yLJ^  London  aforefjiid,  .%•  and. this  hc^  is-  ready  to  m 

whercfore,&?c.  if,  £^c,,  .     7   - 

tf  iafinf  ^tf  {.-^V defendant; docs  not  appear  ty  guardian  in  ihefl 

mi  tjipeir  by     allowed  by  the  rules  of  the  court,  the  plaintiff  muft  n 

Sbfiffu'^    cure  an  affidavit  of  thefervice  of  the  procefs,  and  « 

^acaed.  defendant  b  aii  infant,  and  that  he  bathiioi  appeaid 

i^n  which  tb«,  jtfdge,  witbovt  taking  out  t  fumn»i 


U  make  an  onder^  *<  Tha$  unlefs  tie  infdfU.  appears  mthm 
fi  many  ^s  after  perfonal  feroice^  y  If*^  order ^  plmntiff^ 
ffia^  jB^ffi  *  Johii  Poc  fir  guardian^  and  enter  ap^  T*"?©©^ 
irancefor  defendant  ;**  and  upon  affidavit  of  the  (ervice  ^  •^^    ^ 
thb  order,-  the  judge  will  make  the  order  abfototej  and    . 
en  an  admiflion  is  drawn  up  and  filed  a3  iiibrefaid.     > 
It  b  clear  that  the  infant  plaintiiF,  who  fues  by*  prociem  '"ft**  pUimiff 
f^f  is  not  liable  to  colls,  becaufe  he  cajinot,  while  ^^  ^at  ^^^^ 
der  age,  difavow  the  fuit;    but  the  proehein  amy  isfheimamyyUc. 
ble,  Str.  548.  Barnes  ia8.  and  if  It  appears  to  the 
art  that  he  is  not  of  fufficient  ability  to  pay  the  cofts^ 
t  court  will  order  another,  who  b.    Str.  708.    Butfnftatdereiidiii: 
iniant  defendant  (aUhoqgh  he  names  a  guardian)  *s[jj^*^\**' 
He  to  coils,  if  the  verdia  be  agaipft  him.    Dy^  104.^!,  ^  L^^l 
Bulftr.  189.  Str.  \^l^.  dhuh 

The  cofts  inuft  be  demanded  of  pUintiflf's  next  friend, 
1  on  rtfufal,  yop  may  move  for  An  attachment  on  an        ' 
^avtt  of  the  fads. 

Statute  of  Ldmitations. 

IF  the  plaintiff  is  a  foreigner,  and  doih  not  come  to  iw  fttcnee  ne^ 
BW  m  fifty  years,  he  has  ftill,  fix  ycara  after  hw;!2i^^|j|ft*^ 
miiig  imofiyW,  to  bring  his  adion ;  and  if  he  never  ^rio^'^who  is 
i&es  to  EngUmd  himfelf,  he  has  always  a  right  pf  aSion  « forcigfier,  ha- 
nle  he  lives  abroad,  and  fo  have  his  executors  or  ad.  [jJ^^^^j^^JJJJI^'"*' 
niftrators  after  his  death*    Strithorft  v^Gr^eme.    ^IVils. 

A  bill  oiMiddkfex  or  latlta$^  in  the  firft  inftance,  may 
^d  out  in  order  to  faye  the  (l^itQte  of  limitations, 
ich  being  done,  takfi  fame  tq  (heriff  for  a  return  of 
ijl  hroentus,  then  enter  th^  fs^me  pn  a  roll,  as  of  the 
Dd  in  which  the  wnt  Is  remmable,  thus, 
ds  yet  of  tie  term  f  tie  Holy  Trinity,  27d  Gto,  tie^ 
,178a.    0?/iir/}  William  £br/«jf  Mansfield.  ^ 

yUdlefex,  \   The  (herift!  is  commanded  tct  ta^  C.  B.  s^try  ^r  t  lin 
to  wit,   3      and  Joki  Doe,  if  they  may  be  found  in  <?^  MiddJcicx. 
bailiwick,  and  them  fafcly  keep,  fo  that  he  may  have 
ir  bodies  before  the  locd  the  l^ng,  •  at  WepnOnflir^  (*VX^\ 
Friday  next  after  tbf  morrow  of  tb?  H^y  frimty,  to;^  •^^  ' 
5&  3  anfwcr. 


'  tfifwer  Ai  B.  in  a  plea  of  trefplifsy  and  that  he  thcfl  Ktn 
there  this  precept.    By  bill.  ^ 

A|ipetrtiice  of '      At  which  day  before  o«r  lord  the  king,  at  Wifim^t^ 

jepUmtiff;«iKic^roe  the  faid  A.  B.  in  hit  proper  peAo,  and  ofaii 

S^rlwill'  ""^  htinfelf  againft  the  faidC.  D.  tn  the  plea  JhnM,  al 

the  flieriff ,  to  wit,  mShm  GiU,  ^fq.  ami  WSBm  KM 

Jin,  Efq.  (heriff  of 'the  faid  county,  returned  that  die  U 

C.  D,  was  not  found  it(  his  bailiwick. 

Take  this  roll  and  writ  to  the  clerk  of  the  jodpictfik 

who  will  enter  the  fame,  mark  the  roil  and  writy  P9 

hkn  d/«  and  when  you  carry  in  the  other  roBi|  vlkt^ 

and  file  your  writ. 

Docket  MmeftXy  (fs,)  Entry  of  a  bill  of  iMniUI^  bM^ 

A.  B.  plaintiff^  and  C.  D.  defendant,  returnable  oa  "  " 

next  after  the  morrow  of  the  Hdy  Trim^.    RsU, 

This  entry  vdil  ferve  for  the  latitat,  only  been,  *^ 

«<  the  3d,  ifc.  to  Stormtfta  and  ff^it^,^  it  will  alfo 

for  an  attachment  of  privilege. 

No  neceiSty  to      ]3y  taking  out  the  bill  diMlddkfix,  ^c.  in  this 

^uk^oL  bcfp'«  *e  end  of  the  fix  years,  therenno  nectCtfif 

dbing  it  tg<|in,  nor  is  there  any  occafion  to  dedaie  dM^ 

on  purfuant  to  the  rules  of  coujrt  at  the  end  of  the  Hi 

For  it  miy  be   terms.    2  Vei^.  ipa.    Por  when  you  conae  to  Mi^k^ll 

coqtinued  wbea  fendant^  and  he  pleads  th^  ftatute,  yon  may  om< 

you  foe  tgtiii.  Jin  ^  jijj^g  ^^  ^f^^  jj^^  procefe,  which  muft  be 

Avermeqiioche  jn  the  replication ;  averring  at  the  end  thereof.  **  I 

repUcitioii.       4€  ^rft  jfroeefs  fuei md  andrieturmd,  ws'^M  ma 

'*  ziew  to  exMhit  l^s  kiO,  or  dtclan  fir  tie  fame  i 

^<  cau/e  ^  aflm\  and  thai  tig  fanu  'foot  jM  mt 

^*  /4<  time  limited  bj  tkeftatiOe!^,    ' 


C392)  *  ^^^  ^  Satis/a^hm. 


I 


Sftciiftaiop.  If  fatisfadion  is  made  of  a  jodgoient,  t  ^V^^ 
attorney  (hbuld  be  given  to  the  attorney  by  tbepta^ 
(at  the  expence  of  the  defendant),  to  enter  up  fiM^^Al 
on  recorJt  which  is  made  out  on  a  pece  of  blank  pnrij 
ment  in  the  (hape  of  a  conunoQ*baii.  The  wairamj 
atiomg 


dtmwnt 

oroey  ii  printed^  and  may  be  bad  at  any  of  the  (la«^ 


Trinity  T<rm,  in  the  a4th  year  of  the  reign 
•  of  king  G<9v  HI.. I  SiormmivoA  fVaj. 

MuUOgftM^  ([$.}  SatWiiaion  s«  acknowledged 
between. /f.  A  plaintiff,  and  C.  Z).  defendant, 
,iA  a  plea  of  debt  (or  as  the  cafe  is)  for  1600/. 
debt,  and  di  s,  damages. 


J:  0.  tttomef 


Judgment  tMmiof 


piect. 


Take  thi»  to  the  clerk  of  the  judgments,  wha  wiH  fife 
itei  pay  him  y.  if  in  term,  in  Tacation  fit.  8rf.  for* 
i  Iw  of  the  treafory^  if  y w  warn  it  to'  be  entered  orf 
t'lDa  immediately. 

EjeBment. 

I^S  adion  is  an  invention  by  the  court,,  (though  The  aware  of 
,    fiaitions)  for  the  advancement  of  jiillicc,  and  to  ****  *^^**- 
ie  the  parties  to  go  to  trial  upon  the  merits,  without 
entangled  in  the  nicety  of^pieading  on  cither  fide, 
e  plaintiff  and  defendant  are,  in  the  firft  inftaqce, 
ity  nbmtnaly  vikere  there,  it  a  tenant  in  a  p^JfdPon ; 
ihtkffirc(ihtpUnti£'inithttmua  arc 

^andally  and  in  truth  tEe  parties  to  the  fuit. 
yh^  great  advantage  of  this  fiditious  mode  i^,  that 
uq;  under  the  conirpul  of  the  court,  it  may  be  fo  mo- 
Iwd  asto  anfwer  in  the  bcft  manner  every  endof  judice 
ticonvenience^ 

If  thire  be  no  aSual  tenant  or  occupier  of  the  land^  How  to  pro* 
tffptin  He  cafi  of  landlord  oHd  tenant^  where  the  landlord  ^^'i/pS«Sfca 
t  a  right  of  re-entry  as  upon  a  leafe,  where  half  a  yearns  (exccpc  under 
f  'V  leji  unpaid),  the  mode  of  proceedmg  will  be  by  *^«  ♦  Ge«.  »•) 
>fing  a  leaTe  on  the  prcmifcs;  and  it  is  firft  ncceffary 

that 


(•393) 


thitt  the  dtimsRt  do  take  poflefijon  of  the  Und^,  V 
m^Idn;  i  formal  entry  thereon,  to  unpower  Kun  toicsi* 
ftuute  a  Icflee  for  years ;  and  being  in  pofleffioo  d  tk 
foil,  he,.th^re  on  the  land,  feals  and  itXnen  i  icAlir 
years  to  fnch  leffee,  and  having  thus  given  him  f^ 
leaves  him  in  pofieffion  of  the  premifes.    Thisiefef 
to  ftay  upon  the  land,  till  the  prior  tenant,  or  hevb 
had  the  previous  pofleflion,  enters  thereon  AA^iA 
oufis  him,  or  till  fome  other  perfon  (either  by  acdteiv 
ureement  befbrehapd)  comes  upon  the  land,  andwt 
him  oar,  or  eje£U  him.    For  thjs  injury  the  kfe9 
entitled  totiif  adionofejefiment  againft  tfaetemi%^ 
the  cafual  ejedor,  which  ever  it  was  that  ouftedlovlf 
recover  back  his  term  and  damages, 

Suppofing  J.  to  be  the  ptrfon  claiming  title  to  tk|i 
.  mifies,  he  may,  if  he  pleafes,  iign  the  foUowingle 
atttjirney  totmpower  Z>.  to  execute  a  leafe  inba 
of  the  premifes  in  quefii&n,  to  E.F.  which  is  done 
the  premifesj  D,,  and  E.  F.  being  only  thercoD,  tl 
after  having  executed  the  leafe  to  E.  P.  leaves  1 
pofleflion  of  the  premifes,  who  is  turned  out  by  C. 
whom,  whilft  on  the  premufes,  £•  delivers  a 
inejedment.  /  •    ". 

Tfi^  form  of  th«  Know  all  men  by  thije  prefjints^  that  I  A.  B.  of,  ^c^ 
letter  of  .ttoiv  fleiWan,  have  made,  ordained,  conftituted,  and  r^ 
aey.itrequmtc^^j^  and  b^  tbefe  prcfcnts  do  make,  ordain,  ♦  ca 

(if-^CkA^^^  appoint  ^.  jD.  of,  iic.  hofier^  to  be  my  tn«j 
394-/  lavl'ful  attorney,  for  me,  and  in  my  name,  to  eiiierf 
and  take  po(reiSon  of  a  certain  mefiuagt  late  a  \ 
tenure  or  occupation  of  G.  F*  and  J,kH,  Gtoate  andM 
in  the  parifii  of y  lie.  in  the  county  of  Oxford^  bati 
untenanted,  and  after  the  fatd  C.  J9.  hath  taken  poffl 
thereof,  for  me,  and  in  niy  name,  and  as  my  ad  > 
deed,  to  fign,  f^al,  am)  exectite  a  leafe  of  the  ftidf 
roifesy  witli  the  appurtenances,  unto  E.F.  o^  ^^ 
of,  i^c.  malfter,  tp  hold  the  fan)e'  unto  the  f^4  £.f> 
executors,  adminiftrators,  and  affiens,  from  tho 
<)ay  of  laft  pad,  before  the  date  hereof,  fori 

term  of  five  years,  at  the  yearly  rent  of  a  pepper-c^ 
(if  lawfully  dcmanded)#  fubjea  to  a  proyifo^  to  n^ 


€je(tment. 

M  the  farne  on  payment  by  me  of  the  fufi)  of  fixpetice 
•  thtfaid£.  jP.    In  witnefs,  tifr./ 
Sealed  and  deliver^,  &c. 

Tiis  indenture  made,  Wr.  between  J:B.of,  ^f .  gen- nche  Ie|%. 
man,  cf  t^e  one  part,  and  E.  F.  of,  ifc,  of  the  other 
«t,  witneffctb^  That  the  fard  if.  B.  for  and  in  confider.  ^     . 

ion  of  the  fum  of  5/.  of  lawful  money  of  Qreat  firiiain^ 
bim  in  hand  paid  by  the  faid  E.  f.  at  and  before  the 
din^  and  delivery  of  thefc  prefents,  the  receipt  whereof 
e  iaid  A.  B.  doth  hereby  acknowledge,  iati  demifed, 
yaatedy  and  to  farm  let,  and  by  thcfe*prcfent8  ifol*  dc- 
ife,  grant,  and  to  farm  let,  unto  the  faid  B.  P.  his  exe- 
itors  and  adminiftrators,  all  that  meflfoage,  (Je.  fimate 
id  being  in  the  parifli  of  in  the  county  of  Ox» 

xdi  late  in  the  poflei&on  of  7.  if.  but  now  untenanted, 
.iaw  and  to  hold  the  faid  meffiiage  and  premifes  hereby 
jfadifed^  with  th€  appurtenances,  from  the  day 

f  .    laft  pafi,  before  the  date  hereof,  for  and 

ijring,  and  unto  the  hill  end  and  term  of  five  years,  from 
ience  next  enfuing,  and  fully  to  be  complete  and  ended, 
4tBng  Mi^  paying  therefofe  yearly,  and  every  year  during  , 

ic  ikid  term,  unto  the  faid  A.  B.  or  his  afligns,  the 
rent  of  one  pepper-corn,  if  lawfully  demanded,  at  the/^-joc^ 
■ft  day  of  •     ^^^^ 

^l^rovidedr  always,  and  upon  this  condition,  that  if  the 
id  if.  B,  ihall  at  any  time  or  times  hereafter  tender,  or 
mfe  to  be  tendered  unto  the  faid  E,  F.  his  executors  or 
hoiniftraton,  the  fum  of  6d,  that  then  this  prefent  inden- 
lei{ial|  be  void,  and  of  nonp  effed  (any  thing  herein 
mtaincd  to  the  contrary  in  any  wife  nolwithftanding). 
I  witnefs  whereof  the  parties  hereto  have  interchangeably 
I  their  hands  and  feab  the  day  and  year  firft  above 
ritten. 

Sealed  and  delivered  as  the  ad  and  deed  of  the 

.    above  named  A,  B.  by  C  Z>.  of  in  the 

county  of  hoAer,  by  virtue  of  a  letter  of 

attorney  to  him  for  thatpurpofe  made  by  the  faid 

if.  B.  bearing  date  the  day  of 

ftant^  being  firft  duly  damped  in  the  prefence  of 

'If' 


If  no  letter  of       If  tbcFe  be  HO  letter  of  attorney  ipade»  then  the  owi- 
•ttorney,         ^f  j^e  land  muft  go  upon  it  before  the  cfWgiHlty  of  ik 
term,  and  there  foal  and  deliverr  a  teafe  (q  a  ftiendoflii 
as  tenant,  and  at  the  fame  time,  denver  himpoffefiobrf 
the  prenai(e9»    This  being  4one^  get  .another  pcrfoR  d 
friend)  to  go  upon  the  preroifes,  and  turn  out  tbeteui^^ 
by  thrufting  him  off  the  prenHfes,  and  afterMrards  to  fa^ 
ejed:or  remain  on  the  pren)ifes«  and  whiffi  he  cosMn^ 
there,  (erve  him  with  a  declaration  b  ejedmeqli  'H, 
which  make  the  tenant^  the  plaintif,  the  UMri^  ^ 
lefor^  and  the  afluoT  eje^or,  tht  dffaiiad^  aad  (M# 
on  the  demife  in  the  lea(e,  and  write  a  notice  ^t  tli^lii 
of  the  declaration,^  to.appi^r  and  plead  at  here^. 
Hoijr  the  l«tfr      The  leafe  to  try  the  titl^  muft  be  wdl  madc^f 
ought  to  be,      ^^j  delivered,  as  other  leafes  and  d^eds  arQ  doot 
leafe  and  entry,  may  be  made  by  tht  p^lej^r  bi 
he  be  dffuU  age^,mA  not  ^fimecovirU  or  by  Ks  i 
by  a  lietter  of  attorney,  wherein  the  kjfor  daay  feal 

(^  ^  Q  g\    the  \^ipp  ^  and  Teal  and  deliver  the  letter  of  attonie][ 
^y    J    an4 the  ftnae  time  to hmtjfnfndof  his ;.  ux^iu m 
oif  attorney  he  H^uft  recite  the  leafc;,,  and  give  thc^ 
power  to  enter  into  the  land,  and  there  tp  ddiicr 
leafe  c^  the  lelTee  as  hjs  deed,  and  then  the  dttnffl 
do  it  io'fuch  fort  afi  the  kffor  himielf  ough^  ^^  ^HJ| 
he  inuft  not  defiver  it  tm  he  come  to  the  laoi 
leafe  mqft  be  delivered  upoii  tbeUnd;  for  iftbf 
feal  and  deliver  the  leafe  before  be  hath  noade  IP 
upon  the  land,  it  is  void.    Compl.  Atiomej^^i'jg,  l8b> 
Wivcrj  ami         ff^  B,   The  leaft  being  made,  the  ovmer  rfik. 
goes  with  fuch  hisjriend  to  the  manor  or  chierhoi^ 
(lands  within  the  doqr^  or  to  th^  land,  whene  bo 
is,  where  he  feafs  and  deBpers  it  io  his  firiehd^  and 
the  ring,  or  an^  psirt  pf  the  door  in  his  hfTHif  i 
ttie  leafe,  mentioning  the  houfe  and  lands,  with  A| 
purtenances  whiph  are  contained  in  the  ieafej  to  Us 
the  Ifffee. 

There  is  a  divcrfity  between  livery  offfijimofl^, 
the  delivery  of  a  deed;  for  if  a  man  deCvfor  a  decd*^ 
faving  any  thing,  it  is  a  good  delivery;  but  to  ah 
o/  feifm  of  lands,  words-  are  neceffary^.  as  tatiagV 
hand  the  deed,  and  the  ring  of  the  door  (if  it  k  9 
h^fejj  or  a  turf  or  twig  (if  if  be  af  land  J,  and  tb«  ^ 


feiiiii.. 


jriflg  his  hand  on  it,  the  leflbr  fays  to  him^  *^  Htin  I 
deliver  Ujwfeifi^  of  Ms  /ku/fy  or  q/  iKs  hni,  in  $h 
name  vf  all  the  Ifma  contm^  in  tUt  deed^  aecording  h 
tk  firm  and  effeU  (f  the  died^^  If  you  ainoot  come 
10  th«  houfcy  you  may  deliver  the  leafe  upon  th«  Unds^ 
the  name  of  the  boufe  and  land  contaiQed  m  the 
iTe. 

Where  it  cannot  be  proved  that  the  leflee,  aftier  'Mie 
A  roadf ,  did  enter  i^nd  ^aa  poflefled^  this  a£kion  will 
ft  be  maintainable ;  and  therefore  it  is  necefEiry  to  fay 
ntethinff  of  the  entry  of  the  leflfee. 
ifl»  tU  muft  make  fuch  an  entry  as  to  gain  the  pof- 
|ba;  for  h^  cannot  be  ejeded  out  of  the  pofleffion  of 
It  whea^in  by  low  be  never  was,  ^^  ^ 

t2cj,  Hispc^eflionnMilcontiaxie;  {pri^  \  397^ 

I  MJSj,  and,  tb^  delivery  of  it  to  the  leflee  upon  the 
HDiifM,  the  leflEbi:  leave  btov  upon  the  hoof(^  andland* 
itthitf  he beouftcd  or  com«  %yr.%l^  He  and  another 
|l^  vdietiicr  it  be  a  continuance  ojf  the  Cune  tenant  in 
■KSquj  of  the  efttry  of  a  ftraoger,  here  hUpofleifioo  is 
pottinued,  and  any  of  thofe  parties  are  qedors. 
I|dr  the  e]e£Uira  tiike  this; 

RDw  entry  of  a  man  upon  the  land  after  the  leafe  feal* 
i  or  puttiiq;  iji  the  bead  upon  the,  land  b  the  like  cafe, 
klfjedmnt. 

tlie  cqntjaoance  of  the  fame  tenant  in  poffeflion  that 
fM  Ihft  tiiM  of  the  (ealing  of  the  leafe,  is  an  ejedion, 
4  the  Unmit  M  qedpr. 
Jffhom  a  Me  is  made  to  trj^  the  title^  and  the  fer- 

Kef  the  iomw.poflTeflbr  enter  with  ^eirmafter's  carts 
theirittjQBKrfl,  and  thd  aaion  is  brought  againft  the 
fUff,  ki  19  'nuMmaioabie,  without  proof  of  the  mafter's 
iMMW^Mat,  for  this  entry.  Cmpl.  AttmL  and  Solicitor, 
%.     ' 

Tht  dc^knai^n  i<  Ae  fame  as  others  only  inftead  of  DecUrttion. 
b  JS^  and  RickntdRfiO^  the  plaintiff  and  defendant  are^^ 
ilw^cafc^  tbe  real  perfim\  as  for  inftance,  E.F.  the 
be  of  tba  Memifes,  will  be  ptaiatifii  and  G.  A  the 
M»U  A.  B.  will  be  the  leflbr  of  the  plaintiff;  and 
iea^of  the  commop  notice  at  the  end,  put  this : 

Mr. 


^  dmntnt 

Mr.  G.H. 
Kotict  t»  tpr       Take  notice,  that  unlefs  youappear  in  hbMajefifsceA  i 
!***'•  of  King's  Bench  at  IVe/fminfter,  next  Trinity  tem^  tk 

if  w  towa  h7\  Tuit  of  the  above-named  plaintiff,  £.  F.  and  plead  to  tb 
••  firftdij of.** declaration  in  cjeament,   otbcrwife  judement  tilli 
thereon  entered  againfl:  you  by  defaults     Yours,  (ic, 

*  e.f,  ^« 

After  fefvicc,  wake  the  following  affidavit  of  ^oxA 
the  letter  of  attorney,  oi  fettling  the  leafe,  and  the  i^ 

(*/i^ft^    by  fhe  defendant. 
39°^  ♦  ^.  F.  plaintiff. 

In  the  iSTiff^V  J7^fft/f.  and 

v.  ix.  dcieBdafil 
deniifeof  ilft^ 
Afidtvi^.  '  J.  iC.pf^  fSc.  genileman,  maketh  oath,  and  (kitb,' 

oq  the        day  of       '     laft,  he  did  fee  C  D.  h ' 
ttr  pf  attorney  hereto  annexed,  fdr  and  io  the  naiKi 
B.  the  leffor  of  the  plaintiff,  enter  upon  and  til^ 
feflion  of  the  mefiliage  m  the  ieafe  hereto  aUb  i| 
mentioned,  by  entering  on  the  threfhold  of  thecMi 
thereof,  and  putting  his  finger  into  the  key-holei 
door  of  the  faid  oieuiiage,  the  fame  being  lodLedti 
uninhabited,  (b  that  no  other  entry  thereon  could  be) 
or  any  pofleflion  thereof  taken  without  force*    M 
depQneni  further  faith.  That  be  did,  on  the  f^nK^l 
the  above  named  C.  jp.  after  fuch  entry  made,  j 
he  flood  on  the  threfhold  of  the  faid  door,  didyfi|ii 
and  deliver  the  le^fe  hereunto  annexed  in  the  i 
the  faid  if.  B.  and  ^s  his  ad  and  deed  delhrertfiel 
to  the  faid  E.  F.  the  plaintiff  above  named;  mi 
ter  the  f&id  Ieafe  was  fo  executed,  this  deponent dai' 
faid  En  F.  take  pofTeffion  thereof  by  virtue  of  the  f  " 
by  entering  upon  the  threflnjd  of  the  faid  oBterl 
the  faid  mefTuage,  and  piiitting  his  finger  into  die 
hole  thereof  (the  faipe  being  then  bcked  and  uni ' 
and  no  other  entry  to  be  made  therein  (fave  as  a..,  „ 
and  that  immediately  afterwards  the  faid  G*  jKT.  A/ti 
cjant  c^me  and  removed  the  faid  F.  F.  from  the  Ut 
and  ptit  his  foot  on  the  threfhold  thereof;  whereoftf 
fieponent  did,  on  the  day  and  year  aforefatd,  dcM 
|hp  faid  defendant  G.  H.  who  flill  continued  upe^ 
^rcfhold  of  the  (aid  meffuage,  a,  true  copy  of  4f 


radon  of  ejeAment^   aod  Botice  there  underwrjttea 

•cto  annexed. 

After  this  is  (Worn,  \ndorfe  it,  "  fp  mow  /or  judgment  }^wg(fft 

ugain/l  the  cafual  eje^or^^  and  unlefs  fomc  pcrfon  daim^^*™*^ 

:  do  appear,  and  enter  into  the  common  rule,  ^ign  judg-  * 

ast,  as  on  a  common  ejeflment^  comifel  xo/.  6d.  to 

¥c,  rule  for  judgment  y.  .. 

^  Any  perfon  claiming  tiflc  tothepremlfcs  may  ap-^"yp«'^"«""*y 

If,  and  enter  into  the  common  rule,  though  b  fot^e  ^J^*     \ 

lb  it  is  laid'dowo  otherwifc.  \  399v 

3ut  where  there  b  a  tenant  in  pofleflion,  no  affualUafe  Bntwherethere 

Mde,  ffiiry  or  mjlef  by  the  defendant,  but  all  arc'JJ^.^'^ 

reW  idiol'^  for  the  fole  ^purpofe  of  trying^  t6e  tkfe;  reafe,  9c.  u 

rdore,  in  order  to  proceed  againft  him,  .prepare  t  de-  '"**'^' 

Men,  ingrofi  it  oh  a  treble  penny  ftampt  paper,  the^**^'*''^®***^ 

jr  of  which,  '* '  uponjlgmp^ .  you  fervc  the  tenant  with  f    , 

here  are.  more  ithan  one,  ea^h  tenant 'mud  be  ferved 

I  a  copy,  but  if  the  mf  n  is  not  at  home,  his  wife  will 

'  and  at  the  fame  time,  read  over  or  explain  the  notice 

be  foot  thereof.    The  tenant's  fon,  daughter  or  fer- 

\^  muft  not  be  ferved  with  }t,.  uplefs  (he  receipt  thereof 

pmowlcdged  by  the  tenaot  afterwards.    It  is  to  be^^d.*^** 

^  before  tde  ^^ign  day  of  every  term  (if  in  Lmdm  or 

wfex)y  or  be  is  not  bound  ta  plead  till  the  next  term 

r  fcrvice :  and  in  the  couhtry,  it  muft  be  ferved  before 

eflbijp  day  of  IJilary  orTrtrnty  Term,  or  he  is  not 

dd  to  plead  fo  as  to' go  to  tnal'^j^  the  aflizes ;  but  the 

rtry  on  a  Sunday  or  fjfoign  day  of  that  terrn,  wherein 

iimt  is  to  appear,  will  not  do.     • .        \ 

^a  country  ejedment  is  ferv^  on  the  tenant  to  api* 

IJP  Michaelmat  or  Eajler  term,  the  plaintiff  mull  make 

ioottbn  for  judgment  in  that  teroi  he  has  made  the 

|e  of  bis  appearance,  or  he  can  have,  no  rule  for 

paent^  Sail.  2517.  .  Therefore  it  i?  always  heft  in  the 

Iry  ejedaients  to  make  the,  notice  to  appear  of  the 

btc  temi,  as  it  faves  expence  m  cafe  jt  is  not  moved* 

'the  premifes  be  in  Londim\ot  Middk/ex,  the  «!'/^^2J^eu^ 

'%e  made  to  appear  ihtfirji  day  of  the  next  term  after  ifipf  ir. 

ie\  for  if  mzdt  generally,  the  tenant  in  pofleffion  has  - 

ivXoU  term  to  appear  in ;  but  if  the  tenements  lie  in  .  ^ 

jther  county,  the  notice  muft  be  to  appear  as  of  the 

*erm  gineraHy. 

Where     . 


men  notice  tQ     V/htft  fhe  tttiziii  holds  the  preoufes  c(  the  Mb  < 
S?iS»^^^*  the  plaintiff,  it  is  fora^titnes  necdTary  to  give  hi©  vm 

(w  1^-.  *tQ  qujj  poflfeffion,  in  order  to  maintain  an  *  cj^floM^ 
400y  i^erc  we  may  obferve.  that  demifes,  lArfcnoaaii 
(ffroi  is  rnentionedi  aft  held  to  be  tenancies  trott  f^}i 
jiedr,  which' lieithel*  party  can  determine,  witliomtdiii^ 
.  .  able  notice  to  the  other,  Thb  notice  is^iinKAaf^ 
^x  mmtihs  prececSng  that  part  of  the  year  whto  I 
\  Inancy  commenced;  atod  rher(ffore  it  Yki/sa  bben ) 
.^  .  r.  4h^t  half  a  year's^iPtice  to  qait  pofleflioflltwftbe| 
fuch  tenant,  befdfe  th^  landlord  can  malntsitii 
iTient,  unlefs  the  tenant  has  attorned  to  fofne  ( 
fon,  or  done  foroe  ad  difcWiming  to  hold  i^  vt 
which  cafe  no  notice  is  fkff  effing.  And  the  ' 
will  apply  tp  the  executor  of  futh  a  t^aflt.  \ 
Cm.  2.  V.  147.  3  fP'ilf.  25.  ^  BiVt  after  tbet:  ^ 
leafe  for  a  certain  terh),  (Ht  tenHitt  coYitrnaitigii  , 
h  deemed  a  trefpaJnTer ;  and  Aierefer^  ^ti  i^jtmofBtiti 
is  an  adioh  of  trepa(s,  may  be  bropght  withott  1 
tice  to  quit :  fo  a' mortgagee  need  not  give  a^l 
'qoit,,  if  he  ofily  incan  to  gcft  inb  the  receipt  of  d 
sttid  profits,  even  thoo^  the  rabn|;age  w  f^^ 
the  leafe  -,  hut  in  fuch  cafe,  he  will  not  befil 
the  tenant  out  of  poffeflibn.  ff^lUte  ^Jbm 
Uawims.  M.  146^^.  3.  Vide  hmg.  'Rip.  ^5. 
On  a  motion  for  is  new  trikl  iti  cjedmeitt, 
.0.1.  luuu  up»a  it>"^d  oti  the  fufficiency  of  Ihe  notice  to^quit,  < 
donblerenthcld  as  follows:  "  I  Jejfrlf  y<iu  h  fuii  tMe poffefim^  d 
eood  notice.  «c  ^^/  ^f,  L^c.  or  IJball'hiJifl  upth  dt^MetMfv 
Verdid  for  plaimiffl  Tt  was  contended  on  Ithef 
defendant,  that  the  notice  was  ccndiitdii^l,  aili 
w^s  therefore  optional  in  the  defendiint  eidKr  ia( 
keep  pofTeflion  dn  the  payttient  of  dbubtc  xeot 
Mansfield  faid,  li  cteiatlf  rtieltts  to  refer  fo  the  ^ 
though  the  penalty  given  by  the  ftlttiie  is  not  l. 
but  doxible  the  yearly  Value,  which  is  ftiorefiiT( 
landtord^  for  dO(ub1e  rent  would  be  no  oenahy 
piraiion  of  fome  leafed.  '  The  addhiontfk  wcrdi 

(♦^QjVhfe  Ufidlord*s  i^tiitieiy  to  get  into  poffeifi^on. 
^       '  emphatical  way  of  eftforclng  the  notice;  and ' 
tcttam  that  he  is  lA  cjimeft,  by  itifortiiihg  htm 


I  dcfire  ron  to 
quit)  9c.  or 
'  (hall  iofift  upon 


itI 


al  confequcnte,  if  hfe  hfeld  over.    Doe.  v.  yactlfin  and 

iters.  Doug.  Rep;  167. '  • 

'  It  has  not  been  doubted  bf  late  years,  tliatlialf  a  year's  Hilftyctr'«no- 

otfce  to  quit  poffeffion  muft'be  given  to  a  tenant  at  will,  Jj^tm  w^» 

efore  the  end  of  which  time  an  ejeSment  will  not  lie  to  fArm. 

irn.  him  out^  of  the  farm.    The  fame  law  was  held  in 

le  cafe  of  an  executor  of  a  tenant  at  will.    Parker  v« 

taUe.     3  mif.  25.  per  Wilmde^  C.  J. 
ad  fucb  half-years  notice  ought  to  end  the  day  of  the  v^ea  foch  ao* 
itoy  made  by  the  defendant*  tiee  ought  to 

Bv  the  cuRotn  of  Lmdon^  if  the  yremifes  are  above'the  ^jj^  ^ 
)mf  rent  of  40/.  half  a  year's  notice  mull  ht  given  to  Unin, 
iBt ;  if  under  40/.  a  quarter's  notice.  2  Sid,  ap. 
1  believe  it  is  now  fettled,  that  if  a  man  enters  a  houfe  Jwant  it  tU 
I  aiiy  place  41s  a  tenant  at  will,  half  a  year's  notice  myft  ^^ 
I  giv^n  him  to  <tult,  which  is  to  ei^pire  the  day  be  en-    *"  * 
[ed ;  theiletfore  he  is  a  yearly  tenant  at  all  events. 
'  Ejedmentlies  of  a  kitchen,  Noy  log.    A  bed-chaniber  Por  whtt  cjea* 
^'loc^ing-room,  by  the  name  of  one  room,  being  in  "''^  ^•*' 
irih  a  houfe,  in  the  middte  ftory  of  the  faid  houfe,  and 
las  of  one  room  only.    3  Leon.  210.  So  of  a  houfe  called 
r  the  name  of  the  Three  Kings  in  Jl.  Str.  695. ;  of  an 
(Me^lbft  or  ftore*h6ufe.    Cro.-Eliz.  S^^.'iiro.Car.  614* 

If  it  be  of  a  redocy,  fay.  He  entered  intt>  the  redoij  KcOor. 

the  parifh  church  of  O.  in  the  county  of  C. ;  and  alio 
lo  two  mefluaees,  ten  barilsr,  tert  cfut-hbufes^  ten  gardens, 
rorchard^  fitty  acres  of  arable  land,  fifty  acres  of  m^^m 
w  land,  fifty  acres  of  pafture  4and,  and  fifty  acres  of 
^lafld,  vrith  the  appurtetian^rcs,  fituate  and  "being  in 
t  hid  parifti  of  O.  in  the  county  cdFC  afo^efaid ;  and  al- 
imo  all  and  fingular'the  tith^  of  corn,  grain,  hay, 
bd,  grafa,  Wool,  lanibs,  and  calves,  arifing,  growing, 
lewinff,  irtcreaffng  slnd  happening,  within  the  faid  pa. 
i  of  6.  and  within  the  ^  bounds,  limits,  and  tithable  1  4027 
cfes  of  the  faid  reaory.  1    -r 

[f  6t  a  vicarage ,  he  entered  into  three  raefluafea,  three  Viortie. 
-m,  thre^  ilables,  three  orchards,  three  gardens,  two 
idf^d  across  of  land,  two  hundred  acres  of  pafture  land, 
»  hundred  acres  of  meadow  land,  and  two  hundred 
its  of  arable  land,  with  (he  appurtenances,  fituate  and 
ng- in  the  parKh  of  /.  in  thp  faid  county ;  and  alfo  in. 

'        /  to 


to  all  the  tubes  of  com,  grain,  hfty,  grafs,  wool,  liniK 
potatoes,  parfnips/  turnips^  and  carrots,  growing,  xtsfjt 
.  ing,  and  happening  within  the  limits  and  tithetUe  {k» 
of  the  vicarage  or  parilh-chiirch  of  /.  in  the  faid  dwfl^.. 
in  an  cjeamcnt  for  a  rtBwry  or  nncaragt^  j<ui  rouSfiiefj 
a  demife  to  be  made  by  deed,  though  no  leafe  is  sfifli|£ 

^  made,  as  thu^  .  For  thai  whereas  the  faid  Jcht  B«d(l| 

the  2d  day  of  Februqry^  in  the  year  of  our  Lord  v^ 
at  the  pariih  afdrcfaid,  in  the  county  aforcfaid,  bytt 
denture  fealed  with  his  Teal,  and  to  the  court  of  omj[ 
the  kin^  now  here  fliewn,  bearing  date  the  day  3i)dj|i| 
aforefaid,  had  demifed,  6fr..  ^ 

Mfaor«  jf  5^  Y^  ^f  ^  i^g^Qf^  j]hg  dcfcription  of  the  premifei 

thus.:  **' Entered  into  the  nuupr  of  F.  in  the  faid  cwi^ 
**  the  right t^  members^  and  appurtenances  thereunto  hAi{ 
**  and  into  fifty  nujfmges,  fifty  cottages^  fifty  hams^  f^ 
■"  W(f/,  two  mills ^  fifty  gardens^  fifty  orchards ^  ihni 
^*  fond  acres  of  pafiure^  three  tJmfmd  acres  of  muks^ 
^f  thoufand acres  if  wood,  five  hundred  acres  of  marjk  i 
**  five  hundred  acres  of  furze  and  heath,  andcommmf 
**  turefor  alf  manner  of  cattle,  with  the  appurtenasua^i 
"  parijh  of  F.  in  the  faid  comty/^ 

Eajter  term,  in  the  24th  year  of  the  reign  of 
Geor^  III.  .  iM 

DccUfatio*  ia       MidMefex,  to  wit,  John  Doe  complains  of  Ridadi 
f)^amm  by     being  in  the  cuftody  of  the  mirOial  of  the  MarJiMi 
our. lord  the  now  king,  before  the  king  himfelt;^' 
whereas  John  Charles  on  the  2d  day  of  April,  in  the 
_  ^ytzt  of  the  reign  of  our  ♦  lord  the  now  king  at  We^ 

(  403)^"  •be  faid  county,  had  demifcd,  granted,  and  to&i 
to  the  faid  John  Doe,  two  mcBuage^  two  bat%| 
(rabies,  two  orchards,  fifty  acres  of  arable  landf 
acres  of  meadow,  fifty  acres  of  pafture,  t,wcoty  td 
"wood,  and  twenty  acres  of  furze  and* heath,  wtihAe 
^  ^  '  portenanccs,  Ctuat<e,  lying,  andbein^  in  the  pariih  df  9 
.  .'  Clement  Dane's,  in  the  county  aforefaid.  To  have  ohIH^ 
the  faid  tenements,  with  the  appurtenances  to  tie 
John  Doe  tnd  his  affigns,  from  the  ift  day  of  Aprl' 
year  aforefaid,  for  and  during,  ,and  unto  the  fuU  < 
t^m  of  five  years  from  thence  next  enfuing,  and 
he  complete  ^nd  ended,  by  virtue  of  which  faid  i 
the  faid  John  Doe  entered  into  the  faid  premifes  «ril 

sippfirteoi^ 


jpurtcoanccs,  and  was  poflefled  thereof,  until  the  faid 
Mardf  afterwards,  ,to  wit,  on  the  faid  2d  day  of  April, 
the  a4th  year  aforefaid,  with  force  and  arms,  Wf.  en- 
reJ  into  the  premifes  aforefaid,  with  the  appurtenances, 
the  poffcffion  of  the  hid  Join  Dte,  and  then  and  there 
cdcd,  drove  out,  and  removed  the  faid  Join  Doe  from 
%  iajd  farm ;  his  faid  term  therein  not  being  yet  ended ; 
id  him  the  faid  Join  Doe^  fo  ejeded,  drove  out,  and 
g)vcd,  hath  k^pt  out,  and  ftill  doth  keep  from  his  pof- 
pon  thereof,  wd  other  injuries  to  him  then  and. there 
J,  againft  the  peace  of  our  faid  lord  the  now  king,  tp 
t  damage  of  the  faid  Join  Doe  of  lo/.  and  therefore  ho 
im  fuit,  Vr. 

liS.  attorney  for  plaintiflF,  Join  Doe 

Pledges  to  profecute  and 

For  the  defendant,  R.  Roe. 

iRjciardRoe. 

I  am  informed  that  yon  are  in  pofTeiSon  of,  or  claim  Notice* 
it  to  the  p(emifes,  in  this  declaration  of  ejedment 
ptioned,  or  to  fome  part  thereof;  and  I  being  fucd  in 
i  adion  as  a  cafual  ejedor,  and  having  no  Mm  or 
tto  the  fame  prcmifes^  do  advife  you  to  appear  a  the  ^  «  |f  j^  ^u 
fJi^  oV  next  Trinity  term,  in  his  majefty's  court  of'  connuy"* 
I*/  Benci  at  fFeJlmmJler,  ♦  (if  it  be  by  bill),  if  origi-  f*y  "  nwTn 
p  "^  fwierefoever  ie  Jball  tien  be  in  England,'')  by  fome  i^'^e^TtChr 
pncy  of  that  court ;  and  then  and  there  by  rule  of  the  <«-  grft  dty ;" 
te  courts  to  canfe  yourfelf  to  be  made  defendant  in  my  ".•'J^*'  ^'^^ 
p,  otherwifc  I  ihall  fuflFer  judgment  to  be  entered y*-^'       ^ 
pR  me,  and  you  will  be  turned  out  of  poffeflion.  ^*4^4^ 

mh  April,  1784-  Your  Ipving  firiend 

\t9m10nt  and  Way,  Riciard  Roe. 

fc^^rterm,  in  the  24th  year  of^the  reign  of  king 

\0nd9n,  (fs.)  Riciard  Roe,  late  o{  London,  yeoman,  wzt  rhi  hh  by  tri* 
chcd  to  anfwer  Join  Doe  in  a  plea,  wherefore  with  i'^* 
e  and  arms,  Ezft.  he  entered  into  5  mefluages,  and  i 
!  of  land,  with  the  appurtenances,  in  the  pariih  of  St. 
/fen  in  the  WV/?,  in  the  faid  city,  which  JoinSibtiorpo 
ifed  to  the  faid  Join  Doe,  for  a  term  which  is  not  yet 
red,  and  ejected  him  from  his  faid  farm,  and  other 
igs  to  hini  did,  to  the  great  damage  of  the  faid  Join 
\  and  againft  the  peace.of  oar  fovefcign  lord  the  now 
A  a  king^ 


tml 


€itmntnt 

kiftg;  and  whereupon  the  faid  7oAi  Doe,  by  G.G,  li 
attorney*  compIainB,  yir  fiat  whereas  the  faid  7*S 
thorpe,  on  the  id  day  of  April^  in  the  a4th  year  of  A 
reign  of  his  (aid  majefty,  at  the  parifli  aForeTaidi  hi 
dnnifed  to  the  faid  John  Doe^  the  (aid  tenements,  ««l 
.  the  appurtenances,  to  have  aud  to  hold  the  faid  teneoK^ 
with  the  apportenancesj  to  the  faid  John  the^  tad  li 
afligns,  from  the  ift  day  of  ifj^/7  then  laft  paftf  toi 
full  end  and  term  of  five  years,  from  thence  ntftci 
fuing,  and  fully  to  be  complete  and  ended,^  iy  vrtni 
which  faid  demife  the  faid  John  Doe  entered  into  A»A 
tenements,  with  the  appunenafices,  and  was  poflei 
thereof;  and  the  faid  John  Z>0^  bein^fo  poQefTed thffe 
the  faid  Richard  Roe  afterwards,  to  wit,  on  the  fd  I 
day  of  April  in  the  14th  year  aforefaid,  with  fcretl 
^  arms  (thM  is^to  fay)  with  fwords,  fiaves,  and  buvoi* 
tered  into  the  faid  tenements,  with  the  appurtenii 

(*itO  k)  ^^^^^.  ^^^  faid  y^Ai  Sibihorpe  demifed  to  the  faid  ♦ 
•  0/  Hoe,  in  manner  aforefaid,  for  the  t^rra  aforefaid, 
is  not  yet  expired,  and  ejeded  the  faid  John  flse 
bis  faid  farm,  and  other  wrongs,  ^c.  to  the  grieniai< 
mage,  Wf.  and  againft  the  peace,  He.  whereapoi' 
faid  John  Doe  faith  that  he>is  injured,  and  hath  dam 
the  value  of  10/.  and  thereupon  he  brings  fuit,  Wr. 
Koticc.  Mr.  y*  G.  I  am  informed  that,  Wc.  as  in  slit  d 

notice  by  bill  "  thefirjl  day  of  next  TfitAty  term  ie 
**  majejiy*s  cwrt  of  King's  Bench  where foever  he ^ 
**  be  in  England." 
The  beft  wty  Is    'The  beft  way  is  to  proceed  by  origipal,  as  iM 
to  protced  \>j    you  pre  veat  the  defendant  bringing  a  writ  of  error " 
oiitjii.u.  in  parliament),  therefore  the  declaration  onafn 

mife  is  printed  and  fold  at  the  (lationers  in  blanb 
flamped,  but  in  cafe  there  (hould  be  wanted  a 
on  a  double  demife,  I  have  inferted  one. 
Ijfclarttion  by       i^taffordfbire,  (fs,)  Richard  Roe,  late  of  Stafford, 
*^Su  H^**  T    *^""^y  aforefaid,  yeoman,  was  attached  la  anfw 
**  *'  Doe  in  a  plea,  wherefore  with  force  and  anns  he 

into  one  mefluage,  one, orchard,  one  garden, 
of  land,  70  acres  of  pafture,  and  70  acres  of 
with  the  appurtenances,  in  the  parirti  of  K  in 
county,  which  J.  G.  demifed  to  the  faid  Jain  1 
term  of  years  which  ii  not  yet  expired  j  And  al/i 


d^jettment 

i  with  force  and  arms  he  eoteried  into  one  other  roef* 
5e,  one  other  orchard,  one  other  garden,  tfc,  (as  be- 
r)  with  the  appurtenances,  in  the  parifli  of  F.  in  the   .  • 
I  county,  which  T.  P.  demifed  to  the  faid  Join  Dod  for 
irmwhichis  not  yet  expired,  and  ejcScd  him  froni 
faid  feveral  farms,  and  other  wrongs  to  him  then  and 
re  did,  ^  the  great  damage  of  the  faid  John  Doe,  and  • 
ioft  the  peace  of  our  lord  the  now  king ;  an<i  whero' 
m  the  faid  Join  Doe,  by  J.  K.  his  attorney,  complains, 
'whereas  tfe  faid  J.  G.  on  the  13th  day  of  February, 
ifae  year  of  our  Lord  1781,  at  the  pariih  of  F.  afore- 
,  in  the  county  aforefaid,  had  demifed  lo^  the  fjw^y^       ^\ 
«  Doe  the  faid  tenements  firft  above  ♦  mentioned,  \  4^^^ 
li  the  appurtenances.  To  have  and  to  hold  the  faid  tene- 
its  firll  above  mentioned,  with  the  appurtenances,  to 
biAJohn  Doc  and  his  afligns,  froni  the  lathdayof  • 
mary  in  the  year  laft  aforefaid,  to  the  full  end  and 
A  of  feven  years,  from  thence  next  enfuing,  and  fully 
K  compleat   and  ended.    And  alfo  whereas  the  faid  Second  cotat; 
P.  on  the  13th  day  of  Febniary,  in  the  year  of  our 
d  1 78 1,  at  the  pariih  of  F.  aforefaid,  in  the  faid 
ity,  had  deniifed  to  the  faid  John  Doe  the  tenements 
5faid,  fecondly  above  mentioned,  with'  the  ,  appur- 
nces,  to  have  and  to  hold  the  faid  tenements  fecondly 
'e  mentioned  to  be  demifeH,  with  the  appurtenances, 
e  faid  John  Dojg  and  his  affigns,  from  the  12th  day  of 
mry,  in  the  year  lad  above  mentioned,  to  the  full 
and  term  of  7  years,  from  thence  next  enfuing,  and 
to  be  compleat  and  ended :  By  virtue  of  which  faid 
al  demifes   the  faid  John  Doe  entered  into  the  faid 
d  tenements  fo  demifed  as  aforefaid  to  him,  with 
ppuitenances,  and  was  polfefTed  thereof,  and  being* 
Icfled  thereof,  he,  the  faid  Richard  Roe,  afterwards, 
L  on  the  faid  13th  day  of  February,  in  the  year  laft 
menti€>iied,  with  force  and  arms,  iic.  entered  into 
d  feveral  tenements,  with  the  appurtenances,  in 
on  the  pofleirion  of  the  faid  John  Doe,  his  faid 
terms  thereto  not  being  yet  expired,  and  ejected 
yoAn  Doe  out  of  his  faid  feveral  farms,  and  other 
€!fr«  to  the  great  damage,  Crfr.  and  agaiuft  the 
i^c.  whereupon  the  faid  Jp^nZ^o/ fays  he  is  In- 
A  a  z  jwred, 


jure  J,  and  fcath  Tufiaincd  damage  to  the  value  of  loi, 

and  therefore  he  brings  his  fuit,  i^c. 

Add  the  notice  atthe  end  as  before  to  appear  geoeair' 

as  of  the  term. 
How  the  pTf        In  *his  declaration  the  law  requires,  that  die  <%*•! 
mifet  »re  to  be  manded  be  {ofpecijied^  that  the  Iheritf  may  ccrlrinly  wr; 

inferted  in  the     ^^^   ^^  ^       jj,^  poffifonof,.  if  plaintiff  (hftoU  IT««j 

(*        .  \    for  It  would  be  in  vain  if  execution  *  could  not  teai 
4^7/    of  the  ti/r^  fpecifically  demanded,     z  Ld.  Rtf9i.i^ 

Such  a  Very  cxad  defcription  b  iK)t  eqaaHjaw^ 

in  this  aQion  as  in  a  pracipe.    In  this  aSk»  the  ^fm^\ 

is  to  ihew  the  fherifF,  and  is  to  take  pofleffiflaJtii| 

peril,  of  only  what  he  has  title  to;  if  hetakesieoR,i^ 

court  will  in  a  ibminary  way  fct  it  right,     i  B«nr .  fiJjJ 

tn  tvhat  C5«nly      1^  "V^  *>«  brought  in  that  eatmty  whcr^  die  ta*5 

lobebrongbt.    and  the  declaration  mtift  fct  forth  the  particular  fB^ 

Day  of  thedc-   and  the  day  df  tht  demfe  mn&  be  laid  after  thctf/>«^ 

mfc.  otherwife  plaintiff  will  be  nonfoited,  and  the  pW 

muft  lay  the  commencement  of  bis  fuppofed  kafu  ^  W 

been  precedent  to  the  eje^msnt  by  ibe^defendaat.'   i  Si\ 

2  New' jfbr.  1^1. 

ifthit  iccTviti  '    If  the  title  of  the  leflbr  of  plaintiff  aecnte  iniS^M 

in  EajfervKt^  catiort,  yet  thc  plaintiff  may  deliver  his  cjedmjefltM 

Twy' dllUr  V  ^^^'' ^^'*^>  and  Ihall  recover  thereon,  becaufchcaij 

ciaration  as  of    up  his  iffuc,  OF  lakes  judgment  as  of  the  next  term^  ^ 

£ajitr  term.      ^if^  the  ad  of  the  taw  which  fnppofes  thc  bill  filed  <ft 

the  firft  day  o(  Eajler  terntj   before  a  title  accmeij 

plairtiff,  would  be  an  a£l  of  injury  to  him  aaddctol 

right ;  For  a  tnan  ejefted  out  of  a  leafe  made  in  l^ 

f  '  time,  would  not  complain  till  term  was  over.    2^ 

.174.    It  muft  be  br 01:  jht  within  20  years.    11 J^ 

*     •      f.  16.     Sid.  432. 

H(fX7iartort        When  the  declaration  is  delivered,  make  aflBtW 

for  jadgmeat.    the  fervice  thereof  on  the  tenant  or  his  ivrfe^  and  rpflfet 

judgment  againft  the  cafual  ejcftor,  which  is  dooe 

giving  a  connfel  half  a  guinea  for  that  piirpofc.l 

figns  his  name  thereon,  and  gives^  it  to  the  cleik  </' 

rules  with  the  affidavit,  but  firft  take  a  copy  of  !!»«• 

claration,  if  it  be  a  country  caufe. 

yoin  Doe  on  the  demifc  of  J.  P.  pli 
Jn  the  Kin^U  Bernh.  and 

Richard  Roe  dcftfl 


€ntkmtnt. 

J.B.of  in  the  county  of  matcth  Affidavit  of  t^a 

oath  and  feith,.that  he,   this  deponent,  did  on  the^y^"- 

dayof  laft,  pcrfonally  fcrvc  j.  B.  (T}.o8) 

nant  in  pofTeffioii  of  the  premifes  in  the  declaration 
xeto  annexed  mentioned,  with  a  true  copy  of  the  de. 
iratioB  and  notice  thereunder  written  hereto  annexed, 
A  at  thetfatn^  time  this  deponent^  (read  to  him  the  notice 
rriimder  written J^  or  it  may  be  acquainted  the  faid  J.B.  ' 
the  intent  and  meaning  of  the  faid  declaration,  and  ^ 
^e  thereunder  written. 

To  be  fworn  before  &  judge  if  a  town  caufe^  and  a  com-  If  the  wifefervi 
0^ner,  it  fn  the  country ^  ingroffed  on  a  treble  6d.    If*^* 
» wife  was  ferved,  then  fey,  *•  feryed  the  wife  of  J.  B. 
the  tenant  in  poffiffion  of  the  prtmijes  \  &c." 

If  the  teaemeaCs  tie  in  London  or  Middlefex^  and  notice  Motlonforjudg- 
ap{»ear  the  firft  dty^of  term,  you  may  on  that  day  JJJJ^ '^°  ^^^'^» 
OTc  for  judgment  (or  after  as  you  pleafc),  and  then  the  nude, 
pant  has  hot  ftiur  dUyt  inclufiae  to  appear  in,  next  after 
ft  tnotipn;  but  if  the  motion  is  made  late  in  term,  the 
ort  will  not  allow  him  more  than  ope  or  two  days ;  and 
tB  fometimes  order  tenant  to  appear  immediately,  fo 
it  plaintiff  may  give  lAtice  of  trial  within, the  term ;  but 
not  moved  before  tl^e  lafl  foUr  days^  tenant  has  until  two 
ys  before  the  effoign  day  df  the  fubfequent  term  to  apr- 
»r.    If  the  iiotice  be  general,  then  the  tenant  has  the 
bole  term  to  appear  in. 

Jf  the  tenennents  lie  in  any  other  county  than  London  or  if  in^he  coun- 
wlefex^  and  the  declaration  be  delivered  before  thet^y. 
fign  day  of  Eafler  or  Michaelmas  term,  yet  the  tenant 
*foCir  days  after  the  end  of  the  next  iffuabk  term,  ii/z. 
nary  or  Trinity  to  appear,  although  the  notice  be  to 
f^T  \n  Miciiaelmat  or- Eafler  term;  and  if  in  a  county  if  ;„  ^  ^0^,^^^ 
here  the  aiBzes  are  held  but , once  a  year,  yet  tenant  yr\\^.' the  tfCntt 
ifour  days  after  the  end  of  the  term  next  precf ding  the  *'^y"*5' *»°*^*  * 
"2:<s,  to  appear  \  and  if  the  notice  be  to  appear  in  Hilary  ""'^' 
Tnm/jtennv  motion  being  made  the  laft  day  will  be   ^  ^ 

neenough.  V*4^9/ 

*  If,the  term  ends  on  a  Wednefday^  you  have  all  Mm*  If  term  enci» 
7  to  appear  in,  and  judgment  cannot  be  figned  tUl  ^^^^^^-J^^  ^^^^^ 
^Iday  afternoon.     .,  pc»r. 

It  cannot  be  figned  until  the  afternoon  of  the  5th  day,  When  ju^pneqt 
^^  the  end  of  the  term  of  which  the  declaration  is,  «nay  be  figned. 
A  ^  3.  Say^ 


If  BO  tppMftnce 
in  time,  (ign 
Judgment. 


dtrgtjoa* 


(*4io) 


Ap{>eftraQce  ip 
town. 


|9,tbe  country. 


ejettment  | 

Say.  Rep.  303.  ^   pay  filing  the  a6Mavlt  in  a  coortry  ; 
caafe^  2/.  no  rule  to  plead  is  given,  aa  in  other  cafes,  u 
iox,  which  counfel  pays  you. 

if  the  tenant  does  not  appear,  and  Sit  hii  plea  w^hia  I 
(he  time  limited  (for  .which  fearch  at  all  the  judges  < 
chambers,  each  of  whom  keep  ..an  ejeSment  book)  go  tt  • 
the  clerk  of  the  rules,  and  g^t  the  rule  for  judgfeciir,mf  | 
him  5s.  Enter  on  a  doable  half  crown  ftampt  paper,  tix 
memorandum  (if  by  bill),  if  by  <w*^nal  **  tie  d$ckretm  \ 
**.m^y*\  fo  far  a$  the  premifes,  get  a  roll,  cute  tie  \ 
tvarrants  of  attorney  thereon^  as  on  other  judgments^  aif  | 
fay,  **  in  a  plea  of  trefpafs  and  eje^mentj*  and  00  pro-  1 
dtidng  your  rule  for  iudgmcnt,'thc  clerk  of  the  juteieifc  \ 
will  fign  ity  and  he  will  exped  thatrommon  Ul  befiH  ; 
if  by  bill  (but  twt  by  originat)^  then  fue  out  a  wntoffoL  1 
feifion  thereon,  pay  figning  judggienti  4/.  21/.  tf  on  (M  ^ 
demife.  ^  i 

It  was  formerly  held,  that  a  declaration  in  eje&owi 
could  not  be  altered  or  amended  after  once  delivered,! 
the  moft  trivial  matters ;  but  it  has  fince  been  beU,  te 
an  ejedment  is  a  mere  fiditious  i^dion,  andtheiai^ 
mere  maiter  (f  form^  nor  doesM  eJkfl^  ;  and  on  appSatioi, 
the  demije  was  ordered  to  be  amended,  but  tbtswisti 
fave  the  j>laintiff  from  being  barred  by  a  fine,  if  hebd 
been  obliged  to  bring  a  new  ejeSment.  4  Bwrr.  244?. 
^  Burr.  u62."  therefore  as  the  demife  may  bcahoj, 
there  can  be  no  doubt  but  that  other  pans  leb  mtteciil 
may  alfo  be  amended,  the  adion  being  invented  ^ 
the  controul  of  the  court,  ^ir  the  advancement  of/Jjfei 
and  merely  to  try  the  right  in  quejiim.  i  fliirr.6^J 
But  in  Sir  William  Lee*s  lime,  James  was  put  iallead  i 
John^  and  the  court  refufed  to  amend. 

*  An  ejcQ.ment  is  the  mere  creature  of  tie  mrit  id 
open  to  every  equitable  regulation,  for  expediting  tht  W 
jufice  of  the  cafe.     2  Black.  Rep.  940. 

If  the  tenements  lie  in  London  or  MiddlefeXy  itii^ 
notice  be  to  appear  the  /irji  day  of  term,  tenant  hasffl* 
days  to  appear,  if  of  the  term  generally,  then  the  vbok 
term.  • 

•  If  in  the  country,  four  days  after  the  iffuoNi  term^  «i 
Hilary  or  Trinity,  or  if  it  be  in  a  county  where  the  0^ 
are  but  once  a  year^  then/wr  days  after  the  end  of  the  ft»^ 


<ititttmtnt 

fiett  pr^eaEng  the  ajizes..  It  U  hid  the  tenant  cannot  ap« 
pear  after  the  time  allowed  by  the  comnnon  rule  for  ap- 
pearing b  expired.  Say.  Rep.  551.  but  I  think  he  may 
any  time  before  judgment  iigned. 

Get  a  blank  confent  rule  from  the  ftationers,  pay  2  J.  How  to  tppttr 
ffll  it  up  in  this  manner  if  you  mean  to  defend  for  all  the  ^^^  '*^"*"^' 
premtfes  Mentioned  in  the  dc^claration,  and  the  defen- 
dant's attorney  oifly  figns  it,  as  it  b  in  nature  of  an  agree* 
ment  for  the  confent  rule  to  be  drawn  up  by.  * 

Trimtj  term,   in  the  22  year  of  the  reign  of  king 
G«r?f  the  third. '  Stormont  and  Way.  ^ 

mddUfn,  to  wit,  Dittxdimfeot^  Jt  h  ordered,  by  the  con*  common  con- 

Me  toad,  500  acrat  of  nktcat^^  ,%nA  r  both  parties,  that  Jofiph 
lojcrt*  of  furze  ajdVeath,  inf. \    jv/x  bc.  made  defendant 

M  the  GOttnty  of  ATtddMex.  J     .      ^,       k      j      r     l 

-  -^    m  the  ftead  of  the  now 

defendant^  Richard  Roe,  and  do  forthwith  appear  at  the 
fttit  of  the  plaintiflF,  and  file  **  common  baiPl  (if  the  de- 
claration bc  **  6y  origtnaP^  leave  out  tie  above  words), 
and  receive  a  declaration  in  an  adion  of  trefpafs  and 
cjefiment  for  the  premtfes  in  quedion,  and  forthwith 
jrfead  thereto  not  guilty  ;  and  upon  the  trial  of  the  iffue, 
confefs  Icafe,  entry,  and  oufter,  and  infift  upon  the  title 
only;  otherwife  let  judgment  be  entered  for  the  plaintiff, 

rinft  the  now  defendant  Richard  Roe,  hj  default ;  and 
,  upon-  the  trial  of  the  iflue,  the  faid  Jofeph  Nix  (hall 
not  confefs  Icafe,  entry,  and  oufter,  whereby  the  plain - 
riflFfliall  not  be  able  further  to  *  profecute  "  /its  biir  (if  Z'*  .  •  .\ 
by  originaV  fay  •*  Ai/  wrii'^)  againft  the  faid  Jo/eph  Nh,  N  T  -^ 
then  no  cofts  (haU  be  allowed,  for  not  profecuting  the 
fame;  but  the  faid  Jof^h  Nix  (hall  pay  coQs  to  the 
plaintiff  in  that  cafe,  to  be  taxed :  and  it  is  further  order* 
ed,  that  if  tipon  the  trial  of  the  faid  iffue,  a  verdiS  iliall 
be  given  for  the  faid  Jofepi  Nix,  or  it  (hall  happen  that 
the  plaintiff  fliall  not  farther  profecute  hb  faid  *'  bin '» 
[if  by  original)  fay  **  writ'*  for  any  other  caufe  than  for 
sot  confefling  leafe,  entry, .  and  oufter,  then  the  leffor  of 
he  plaintiff  Ihall  pay  to  the  faid  Jofeph  Nix  ccfft^  in  that 
ichs^lf  to  be  Adjudged. 

By  the  court. 

R.  S.  attorney  for  p'aini'.ff. 

/?.  G.  attorney  for  defendi^nt 

By 


How  lo  defend       ^y  the  ridc  fs  Car.  a.  R£g\  i .    ^^  It  is  crient  Aa  m 
fo;  pirt.  it  every  d^itm  of  irefpafsaniejtiimetamihnikii^^ 

;  **  by  tke  rule  of  aturt^  Jhall  cinfefs  teafe^  entry^  mdtidir,  ' 
*'  for  fo  much  of  the  prermfet  in  /*r  dedardtim  nOf^nm^  m  | 
*«  areinthfpfffeJ/iinofthefmdJefffKhttt^t^^  \ 

<<  tie  atfarney  of  Juci  defendant  fball  immediately  Mvir  U 
*'  ti^  plaintiff  *s  attorney  a  certain  note  in  anting  af  A  »fc 
**  mentt  fo  being  in  the,poffefponof  the  faid  defaiaei^  titto 
1^  **  undar ^tenants, ^* 

'n'e  prefeot         This  mode  now  is  not  adopted^  but  tbe  moft  ubl  ^ 
V  .;>  ftf  proceed- ^^y  jg^  ^^  mcHtioH  the  prcmifes  in  the  rule  yoHActtift 
''^'  defend  for,    and  .at  the  end  thereof;  fayi  *^  fart  if  A  \ 

♦*  premifes  mentioned  in  tke  declaration ;  and  the  ruk  iwi 
Rule.  up  by  the  clerk  of  the  rules  wifl  be  thus,  «•  l/afr/xCD.  \ 

**  tenant  in  poffejpon  of  part  of  tke  fremfes  m  qutftiMy  fd  '■ 
"  i^ar  and  plead  to  iffuf  on  next  afier  the  endffik 

**  term^  let  judgment  be  entered  for  the  ^airtHffogdif^ 
«^  now  defendant,  Richard  Roc,  by  dtfank.    But  exoA 
**  fial!  iffue  for  fueh  partof  the  pretmfer  onfyoiismb 
"  Poffejion:^ 
Tcnanumaft       By  II  Geo.  2.C,  19. /.  I  a.  *'  Tenants  are  obHf^  t9  ijm 
Scir'^rndio7d8.  "  ^^•^''  ^^  ^^^  landlords  of  a  declaration  in  eyiUmdh^ 
'  ^    "  delivered  under  pain  of  forfeiting  three  *  years  impengiw 

(  ^  2|- 1  2  }    "  rack  rent  of  the  premifes  held  by  tie  tenant?^ 
When  rule  filled      When  the  rule  is  filled  up,  anficx  to  it  the  plea  of  te 
It^^T^h^hj  gfneral  iffafe  of  not  guilty  5.  and.if  the  declaration  btVr 
bill,  file  com-    bill,  (At  conin:xon  bail^  or  enter  appearance  (if  b?  on|i* 
iDonbaii.  nal)   the  fame  as  if  tbe  defendant  had  been  fervW  ^ 

proccfs,  as  orginally,  the  plaintiff  waa obliged,  before  bi 
figned  judgment,  to  fue  out  a  writ  of  latitat  ag«Allt!< 
cafual  eje6tor,  to  ground  his  ejedmdnt  liiGih,  33Gr.2. 
but  now  the  writ  is  mot  fued  out,  nor  is  There  any  nfc» 
plead,  given  as  mentioned  in  the  rule.     1*  Car.  3, 
The  clerk  of         The  clcrk  of  the  common  bails,  or  filacer,  maris  tk 
rui!:\7confeIit*["'«  by.confcnt,  then  take  that  and'  ptta  to  one  of  At 
bctore  pic»  filed,  judge's  chambers,  and  fife  it,  for  which  pay  2/.  ffiifif 
common  bail  in  term,   1/.  2d^  in  vaeation  ^d.  ©«*» 
entry  of  appearance  is,  6d, 
inti.byorigi-      If  ti^^  declaration  be  by  original,  then  yon  fake  ii« 
rule  and  plea  to  the  filacer  Mr.Jdams^  with  a  note  ^ 
appearance,   thus:    "  Mi^dlefcx,   ffs)   JppearoBct ^ 
..       .  <  .       ■'        .  Jofcfi 


««  Jdfeph  Nllt,  at  He  /kit  nf  John  Doc,  »4  ih  dmlfi  of 
«  Edward  Staples,"  he  wHl  fign  your  rule,  and. write  <m 
h,  **  Appearance  enitei^*  take  fatnc  to  one  of  the  judge's      , 
cfaimbers,  and  leave  fame,  pay  2/. 

Hihry  Term,  in  the  i^h  year  of  the  reign  of  King , 
George  III..  ShrmorJ  and  Way. 

mx  iu.  the.  \  And  xhtivL^JiifephNix,  by  T.  J.  his«.*. 
cKte.cf^i^/.j  attorney,  comes«and  defends  the  force 
aadinjary,  when>  fefr.  aTid  fays,  th^t  he  is  not  guilty  of 
the  trcfpafs  and  ejeSment  above  laid  to  hifr  charge,  m 
iMntler  and  fbrm  as  the  find  Jshn  Dae  hath  abfcrve  thereof 
compiahied  againft  himi  arid  of  this  he  puts  hinrifelf  ufion 
(keeoontryj  (it. 

Any  pcrfon  claiming  right  to  the  prerAifes  in  queftlon,  Any  pcrfoa 
«aT,  wkh  tedve  of  fhc  cow't,  be  made  a  defendant  with  ^^^^s^'^j* 
tiK  tenant  irt  poffeffion,  but  the  court  nevei*  permits  fuch  defen«Jaot  with 
perfona  to  defend  alone  withotit  the  tenant.  the  tenant. 

♦  Bat  great  rocctaveiiiences  hairing  happened  by  te-*  Landlord  im- 
nants  refufing  to  appear  to  fuch  ejeftments,  or  fuffer  Powered  to 
iWr  hrntHords  to  take  on  tlwJm  the  defence  thereof:  by  ^/feSdiir,  €?.. 
Siai.  II  Geo,  ».  c.  l^.-  "  th  eouri  ntay  fuffer  the  landlord  (i^  .  ^^\ 
•*  to  mAe  hhkfetf  defendant,  hj  jairung  vjith  tht  tenant ,  in\   4  •  3/ 
"  cafi  kejbml  appear ;  but  if  the  tenant  fioll  tefufe  to  ap^  ^ 
'*  /Wr,  jiidgnlentJhaU  h  figntd  againfi  thecafual  eje^or  for 
."  nuant  thereof  \  but  if  the  landlord  of  any  part  oft^  land, 
"  kc,  pidl  ^ftre  t$  appeur  hy  Mmfelf  and  confent  to  enter 
*'  mt9  the  like  rules,  thai  the  tenant^  in  caje  he  had  appeared, 
*'  ou^  00  have  done,  then  the  court  JbalJ  permit  fuch  landlord 
**  fo  to  do,  and  order  a  ^ay  of  execution  upon  fuch  judgment 
"  agoit^  the  tafmtl  eje^for,  until  they  fiall  further  order 

a  fhfMift  *^ 

Ihva  to  appear  for  the  landhrd.  Give  bfifef  to  counfef^^^^J  fo^  ^^^ 
for  him  to  move,  ***  that  the  landlord  may  be  made  defeti* 
"  dant  ^th  thdenMC,  if  he  appears,  and  if  the  tenant  does 
"  mte^ypeor,  tUm  that  hi  may  appear  by  himplf  And  enter 
**  intt  tk^  cthnifiofi  rvi^,  and  defend  his  title. ^^  Counfel  to/, 
^.  N,  B.  This  IS  done  by  a  Counfd's  hand,  and  the(e 
n^-j  f^^  ^davif  f&t  the  purpofe,  as  mcnticVned  in  the 
b  5,  drao^  up  the  Mt  at  the  clerk  of  the  ruleJ,  pay  8/» 
C'  If  <  and  atinei  it  to  the  ptea ;  if  the  landlord  defendi 
^       he  tenant,  (which  he  may  if  he  pkafes)  idd  atfo  the 

common 


fdmmwi confeftt  ruU  tierHo,  ioivhichyoQ  wiU isfeft *< W 
**  mm0s/*  file  appearance^  or  common  bail  for  then, «  i 
the  cafe  reqi|ires,  and  file  plea  as  before. 
If  itndlord  it         Whcrc  the  landlord  is  made  defendant,  the  pliWf 
msd<  defending  muft  pTove  the  defendant'js  tenant  in  poSeffion  of  tke|l^  I 

SrnvS  In     If  »  verdia  be  for  the  plaintiff  asainft  the  Uwllord,*e 
poffcifion*         moft  move  the  court^for  liberty  to  take  out  eiccaK»|ti 

produdion  of  the  p^ftea  and  tonfent  rule,  which  a  a  flfe 

to  fliew  caufe  only. 
^D^en  time  for      When  the  time  for  appearance  is  out^  fearck  at  ii  j 
cppeftrtnce  it    jndge's  chambers  for  plea,  and  rule  as  before,  tike  il»i 

oBt,  bow  to       •'      P    .  •   ^  •      .«       t       1-'  J    -r  .    ^m1 

proceed.  •""  g»^^  receipt  m  the  book,  and  if  you  meanto|iill 

(^  X  trial,  (firft  fign  the  name  of  *  plaintiflf^s  attomef  ^m\ 

'4  4/confent  rule)  take  fame  to  the  clerk  of  the  nib,  Aj 
will  keep  and  file  it,  gimg  you  i  copy  thereof  or  a  ftfl^ 
pay  him  6/.  and  when  the  iffue  is  delivered,  a  cop^ 
that  rule  is  annexed  on  plain  paper,  for  which  yoa  di^ 
nothing. 
Iffue  by  bill  ^^  ^^^  declaration  be  by  bill,  then  make  up  ycMr§% 

whtt.termiobe  "i^ith  a  msmorandum  of  the  term  the  plea  is  of,  infeningAl| 
F^*^  of.  real  defendant's  name,  inftead  of  Richard  /?»f,  theatt 

ejcQor.  The  memorandum  of  the  iffue  wiH  be  the  (^ 
as  under  the  title  ifluc,  only  lay,  ^  of  Mfka  <rf  tnfp^d 
•*  ejeamentr  | 

Ufuebyori^iitl.  If  it  is  by  onginal,  make  your  iffue  of  the  faatttoii 
wi^h  the  plea,  but  no  memorandum.  You  begb  <i| 
the  declaration.  Chaise  on  the  back  of  theiffaethi{ 
Copy  iffue^fo,  lo,  y.  4^.  duty  and  entering  plea  ii.  i/i 
Votioe  of  trie!.  The  fame  time  is,  allowed  for  notice  of  trial  in  qd« 
ment  as  in  other  cafes,  both  in  town  and  coasf* 
therefore  it  is  needlefsto  mention  it  bore*  (Ftkm 
Trial.)  •  \ 

lofiot  pliiotiff'  '^  ^^^  ^^^^  ^^  ^^^  plaintiff  is  an  infiinti  after  ^p 
iBuft  name  a  19  filed  you  may  have  a  fummons  **  tojbew  coufi  ^j^ 
parditn.  ««  thir  proceedings  JhwU  mt  be  fiaid  wdil  d  fuj^M 

"  //  appointed  for  the  Uffor  of  the  planttff^  who  wiffuiklt 
**  to  pay  the  defendant  fuch  cojls  as  may  be  adjudged  to  Hoi 
And  an  order  will  be  granted,  although  there  bad 
plaintiff  named.  You  petition  in  the  fame  manoerl 
appoint  a  guardian  as  under  title  Infants.  ' 

Procceiss 


(ff)t(rment 

Proceedings  were  flayed  til!  the  leflbr  of  the  plaintiff  uflbr  of  ih« 
louFd  give  fecurity  for  cofts,  his  rcfidence  being  in  Ireland^  pUintiff  muft 
ihough  this  ejeament  was  brought  under  the  direaiort  ^"5^.    ■'''^*'^ 
F  the  court  of  Chancery,  and  40/.  fecurity  had  been  aU 
»dy  given  there.     2  Burr.  1177'.' 

If  the  tenant  in  town  abfconds,  the  court  will,  upon  How  to  proceed 
nrice  of  the  mece^  the  only  manager  of  fie  ioufe,  and  re-  fgw^ft  abfcond- 
tent  in  it,  and  jixing  up  another  copy  on  the  premifes,  ***  '*^*°**- 
ake  a  rule  to  (hew  caufe  **  tviy  *  judgment  fiauld  not  be  >*  x 

entered  up  agmnfl  the  cafual  fje^or ;  and  will JiiMher  order  \  4^5/ 
that  notice  of  Juch  rule  to  any  perfon  in  the  houfe  he  fuffiei-* 
«tf ;  or  if  no  perjon  be  in  the  hmfe^  then  to  affix  the  fame 
m the  door ^^  %  Burr.  1116.  Seethe  like  rule  upon 
^oe  on  the  maid;  1 1 8 1 .  A  like  rule  was  made  to  (hew 
*fe  why  a  preceding  fcrvice  of  an  ejeament  upon  a  fer- 
tJt  in  the  houfe  of  one  Hawktm^  tenant  in  pofieffion, 
roid  not  be  deemed  a  good  fervice  ;  on  hs  appearing 
it  both  Hawkins  and  bis  wife .  kept  out  of  the  way  to 
event  their  being  perfonally  fcrved :  and  if  this  was  not 
I  the  plaintiff  (adds  the  reporter)  w'ould  lofe  the  affixes. 
U. 

So  that  if  the  tenant  keeps  out  of /the  way  on  purpofe,  wheaitmtybo 
A  leaves  the  fcrvant  in  the  Jioufe,  fcrvc  thefervant  with  J-^jJ^^^  ^^^ 
s  declafation,  and  then  move  the  court  on  the  affidavit. 
If  judgment  be  figned  by  default  againft  the  cafual  ejec-  If  jaHgmeot  by 
^9  the  landlord  may  move  to  fet  it  afide  if  the  tenant  has  <Jef"l^  "»<!  the 
pyen  him  the  ejeflment^  and  the  court  will  make  tenant  Sdfvered'the 
y  the  cbfts,  for  the  poffeflion  ought  not  to  be  changed  ejeament  to  hit 
lere  there  has  been  no  trial,  nor  opportunity  of  trial  J"^J®'*'»!?*'?*y 
Burr.  1997.  ,1S/. 

The  record  in  ejedment  is  made  up  in  the  fame  man-  Record. 
\  as  others,  -with  two  pladtas  of  the  term  the  iffue  is 
ivered,  only  lay,  **  in  a  plea  of  trefpafs,  and  ejeament** 
ter  trial  if  the  plaintiff  gets  a  verdia,  give  a  rule  for 
Igmenr,  and  tax  the  cofts  as  in  other  cafes. 

Snd  the  faid  Richard,  by  S.  U.  his  attorney,  comes  and  Jn^ent  by  «7 
ends  the  force  and  injury,  when,  i^c.  and  fays  nothing  ^lljjrtmp,^. 
iar  or  predufion  of  the  faid  adion  of  the  faid  John  Dse, 
:  makes  default,  by  which  the  faid  John  Doe  remains  ^ 

rernoindefiended  againftthe  faid  Richard  Roe,  for  which 
faid  John  ought  to  recover  againft  the  faid  Richard,  his 
•      -     •  '  faid 


fiidtemi  ytt  to  come^  of  and  in  the  teaemeptf  afareEal, 
with  the  appurtenances ;  and  iippi)  this. the  faid  Jokiiwif 

r*4. 1 6)  ^^^® '"  Qoun  remits  to  the  fald  *  Riciard all  fuch  dimigcs, 
^  cofts^  and  charges,  as  he  the  faid  Join  hath  faftaincd,  by 

occafion  of  the  trefpafs  and  cjeAment  aforefaid,  thtrefcn 
the  faid  Richand  is  free  from  thofe  damages,  coh^  ni 
charges,,  We, ;  and  upon  tht?  the  faid  John  prajn  the  vA 
of  our  Lord  the  King,  to  be  direded  to  the  (beriff  oftk 
county'  aforefaid,  to  caufe  him  to  have  his  poflcfiioaef 
his /aid  term  yet  to  come,  of  and  in  the  tenements  lfbr^ 
faid|  with  the  appurtepances ;  and  it  is  granted  to  hiAf 
returnable  on         next  after  if  by  original  on,  Hi. 

A  writ  of  pof-      George  third,  f^r.  to  the  (heriff  oi  Middlefex^  grecrijf  d 

if ro^'ri  ini      ^^^^^  J''^  ^^f»   *^^^ly  i".  ^"^  ^^^f  ^^^^  ^^  »^  W 

teavc  oufthV    ^^fi^^r^^  ^^^  without Quc  writ,  and  by  the  judgmcntflt 

word*  **  hill    the  faid  court,  recovered  againft  Kic/iard  Roe  his  termjll 

*vT^*''*' "  •    ^^  ^omc,  of  and  in  one  mefluaee,  £^r.  (iere  SefcrAeA 

^ofled'wl ^  ^'P^^^^f  ^  '^^,  ^^^ ejefiment  exa^lyj^  with  the  appurtenauc^ 

a/.  6J.  Aampt    Tituate,,, lying,  and  being  in  in  your  coob^ 

(Tnbc  */%r^  which  Join  CAtrtes,  on  the  ad  day  of  Apn/,  in  thetwerfj- 

tol  7^. V »  '    ^^^^^  y*^ar  of  our  reign,  demifed  to  the  faid  JoM,  fori 

poKipc.  term  of  years  which  is  i^ot  yet  expired,  to  hold  from  Ai 

I  ft  day  of  Jfril  then  laft  paft,  until  the  fulT  end  and  tell 

of  five  years  froip  tl^ence  n^xt  cnfuing,  and  fclly  to  I 

complete  and  ended  v  by  vjrtue  of*  which  demife,  the  (ton 

Join  Doe  entered  upon  the  fame  tenements,  with  the  4 

purtenanceSy  and^  was  poffcffed  thereof,    until  the  fi 

Jiicliard  afterwards,  to  wit,-,on  tHe  f*ime  2d  day  of  Jffi 

ill  the  twenty-third  year  aforefcid",  with  force  and  aQ 

entered  info  the  faid  tenements,  witli  the  appurtenanoj 

and  then  and  there  ejeQed,  drove  out,  and  rertioved  hi 

the  fjMd  Joifi  tfoe  frpm  his  faid  i'arm,  his,  Hiid  teon  ik 

and  there  not  being  expired,  and* him  the  faid  J^hn  ha 

withheld  from  tis  poffelnon  thei*eof,  anrf ftitl  doth  withbd 

whereof  the  i^\A  Richard  h  convifted,  as  appears  to  n» 

record ;  Therefore  we  command  you,  that  without  cidi 

you  caufe  the  faid  John  Doe  to  have  his  poffefliion  oil 

term  aforefaid,  yet  to  come  of  and  in  the  tenements  afil 

(^JLX  7 J  ^^'^>  ^  ^*^^^  *he  appurtenances,  and  in  what  manner] 

'     fhall  have  executed  this  our  writ,  make' appear  to   m 

rrrfitpl^ 


Cjtttmeiu.  • 

Vfjlrmnjler,  on  Satu^y  next  on  ihc  morrow  of  ^fl  Souls ^  aaishj  orlginif, 
nd  have  ^lere  this  Wnt.    Witnefs,  iSc.  ^^^ll^dltT' 

George f^c.  (to  the  end  of  Hab.  fac.  pojf.'vis  far  as  tfie «» Ss^swberefg- 
Hum  day),  then  fay,  Wc  alfo  ponimand  you,  that  of  the  [\  e^frvejbafl 
00^5  and  chattels  of  the  faid  C.  D.  in  your  bailiwick,  you  !!.£,'*/^;[j." 
aufe  to  be  made  and  levied  26L  which  the  faid  Join  Doe  ^^j^  ^  ^^^^^ 
itely  in  our  faid  court  before  us  at  Wejlmnjler.  by  bill  fion,  andfi.  u. 
ri{hout  our  writ,  and  by  the  judgment  of  the  fame  court,  ^^^  <^<^^^'- 
(covered  againfl  the  faid  C.  u,  for  his  faid  damages  which 
c  had  fufta;ned.as  well  by  rcafon  of  the  trcfpafs  and  ejeft- 
icnt  aforcfaid,  as  for  his  cofts  and  charges  by  him  about 
15 fuit  in  that  behalf  expended,  adjudged  to  the  faid  Jo^/i 
he  according  to  the  form  of  the  (latute  in  that  cafe  made 
nd  provided,  whereof  the  faid  C,  D.  is  convi£Ved,  as  alfo 
[ipears  to  ys  of  record,  and  have  youilie  faid  monies  be- 
>re  us  at  Wejltmnftei-  on  the  faid  next  after 

)retider  to  the  f^id  John  Doe  for  his  damages  aforefaid, 
od  have  there  then  this  writ.  Witnefs,  ^r.  N.  B.  This 
rrit  is  to  be  fiened  and  fealed  as  before. 

The  writ  of  poffejjion  has  relation  to  its  tefie,  though  it  Hab.  fac.  poflT. 
c  not  aQually  fued  out  till  after  the  death  of  the  leffor  of  JlJ^^ft^^'^oV* 
taintiff ;  yet  if  tefted  before  his  death,  it  is  regular.    4iotaaaliiyfu€d 
liirr.  1 37 1.    The  legal  relation  to  the  day  of  the  tejle,  ouuiu  after  the 
f  proper  to  be  fupported  in  maintenance  of  a  writ  of  pof-  ||0?/dMth*  m 
^fluin,  on  a  judgment  in  ejedment.    Ibid.  '  u  is  regular. 

To  be  tngrq^ed  on  a  zr.  6d.  ilampt  parchment,  and 
igned  with  Mr.  Heberdm^  pay  u.  id.  feal  ^d. ;  ^pracipe 
\  requifite. 

The  (heriflF  grants  a  warrant  on  this  writ ;  pay  is.  4^.  Warrant 
nd  he  will  put  the  leflbr  of  the  plaintifF  in  pofleflion. 

The  above  writ  willferve  where  there  is  a  judgment  The  writ  of  pof- 
gainft  a  real  defendant,  only  infert  the  name.  feffion.vm  rerv« 

*  Frequently^  the  defendant,  after  entering  into  the    >^J'^'T?' 
or)unon  rule,  wKhes  to  withdraw  his  plea,  and  confcfs   ^  ^\  o) 
tie  adton ;  in  that  cafe  you  mud  enter  a  retrajiit,  or  a 
fS/fa  veriJicatioM  on  thie  roll.     Vide  Retraxit.    * 
.  The  tenants  very  frequently,  to  fave  the  expence  of 
lieriffs  poundage  and  officers  fee,  attorn  tenants  to  the 
^or  of  the  plaintiff  ;  in  that  cafe,  makefuch  attornment 
n  a  piece  of  paper^  thus  (naming  the  caufe) : 

"  Be 


Attornmeau  '*  Be  it  remembered,  that  we  w^fe  names  artfam^ 

'*  under  written,  being  the  fevend  tenanU  in  poMea' 
*'  of  the  premifcs  bVlonging  to  J,  G.  fituatc  aodbofigi 
**  the  parifii  of,  i^c.  do  hereby  fevcrally  atton3tei»i«j» 
"  if.  B,  of.  i^c.  gentleman  (tie  leffor  of  tkt  fMiifilk 
**  above  caufe)^  for  fuch  parts  of.  the  faid  premifcs  a$  n 
"  in  our  refpeSive  poffeffions  \  and  we,  each  indciaj 
•*  of  us,  have  this  day  icverally  paid  t6  the  faid  i.B.fc 
**  fum  of  I/,  upoo  fuch  attornment,  on  account,  uiil 
**  part  of  the  rent  due,  and  to  become  due  liromofc 
**  verally  and  refpeftively,  for  and  in  rcfpefl  of  tkfii 
**  premifes;  and  we  do  feveralty  and  refpedivebf  becaif 
**  tenants  thereof  to  the  faid  A,  B.  from  the  25lh  dqijE 
**  March  latt  paft  ;  as  witnefs  our  hands,  this 
"  of  I78£' 

Writof  poT-  George,  &c.     To  the  fherifF  of  Middjefexp  ^ 

fefiioD  on  two  Wherca*  A  J.  lately  in  our  court,  before  us  ai'lTi;^ 
fcvcral  dcmiict.^^^  |jy  \^i\\  without  our  writ  and  by  the  judgment  of  tS 
faid  court,  recovered  againft  R.  R.  late  of,  tfc  hi  tttt 
yet  to  come,  of  and  in  five  melTuages,  and  one  adt^ 
land,  with  the  appurtenances,  in  the  parifh  of  StmlA 
in  your  county,  which  J.  jFf.  on  the  firft  day  of  &SAi 
In  the  twenty-third  year  of  our  reign,  at  the  piri4(| 
Saint  Luke  aforcfaid,  demifed  to  the  faid  J.  To  kmtil 
ho!d^  the  tenements  aforefaid,  with  the  appuitennceli 
the  faid  A.  and  his  afligns,  from  the  day  of 

then  laft  paft,  to  the  full  end  and  term  of  ^ve  yetftithj 

(^- p.  \  next  following,  and  *  fully  to  be  complete  and  tfAJ 
T  -7/  And  'whereas^  the  faid  A.  lately  in  our  fame  court,  \Sf( 
us  at  Wejlrmnfier,  by  bill  without  pur  writ  and  by  thejalj 
ment  of  the  laid  court,  recovered  againft  /S.  /{.  his  td 
yet  to  come  of  and  in  five  other  meQiiagcs,  and  one  ot^ 
acre  of  land,  with  the  appurtenances*  in  the  (aid  pB^ 
of  Saint  Luke,  in  your  county,  which  y.  ikf.  on  the 
day  of  .  in  the  twenty-third  year  of  our  reign,  ^i 
parifli  of  .Saint  Lk^^  aforetaid,  demifed  to  the  fatdij 
hevt  and  to  Md^  the  faid  lail  mentioned  tenements,  ^ 
the  appurtenances,  to  the  faid  A^  and  his  afligns,  ^ 
'  the  30th  day  of  September  then  laft  paft,  to  the  fott  t 
and  term  of  fix  years  then  next  following,  andfuUytol 
complete  and  ended ;'  by  virtue  of  which  faid  ferenW 


fcs  the  raid  Jl.  entered  into  the  feveral  tenements^  wkh 

\  appartenancesy  and  wa3  poITefled  thereof;  and  the 

J  A,  being  fo  poffeffed  thereof,  the  faid  R.  afterwards, 

wity  on  the  faid  day  pf  in  the  faid  twenty-  i 

rd  year,  with  force  and  arms  (that  is  ^^  fiy)t  with 

wdi,  ilavesi  and  knives,  at  the  faidparifli  of  Saint  Luir, 

J  cor  county,  entered  into  the  faid  feveral  tenements, 
the  appurtenances,  fo  demifed  to  the  faid  A.  In  man- 
iaforefiAid,.  for  the  term  aforefaid,  which  is  not  yet  ex« 
ed,  in  and  upon  the  poflcflion  of 'the  faid  A,  and 
^cd  the  faid  J,  out  of  his  faid  feveral  farms*  There- 
^  we  command  you,  that  without  delay,  you  caufe 
'  faid  J,  to  have  his  pofleflion  of  his  faid  feveral  terms 

to  ^ome  of  and  in  the  feveral  tenements  aforefaid, 
h  the  appurtenances ;  and  that  you  certify  to  us  at 
flminflfr,  on        next  after  in  what  manner  you 

D  have  executed  this  our  writ ;  and  have  you  there 
B  this  writ*     Witncfc,  £ifr. 

'  That  in  all  cafes  between  landlord  and  tenant,  as  Proceedtags  m- 
s6en  as  it  (hall  happen  that  one  half  year's  rent  fliall  <ier  4  Ge$,  %.  t. 
it  in  arrcar,  and  the  landlord  or  leffor  hath  a  right  by  *®'  ^'  *• 
•w  to  re-enter,  for  non-payment  thereof,   landlord 
lull  and  may,  without  any  <^formal  demand  or  re-entry,    /*    -    \ 
erve  a  declaration  in  cjeSment  for  the  recovery  of    n  4*^/ 
he  demifed  premifei ;  or  in  cafe  no  tenant  be  in  ac- 
uil  pofleiSon,  then  to  affix  the  fame  upon  the  door  of 
oy  demifed  mefiuage ;  er  in  cafe  fuch  ejedment  Qiall 
lot  be  for  the  recovery  of  any  mefiuage,  then  upon 
MUe  notorious  place  of  the  lands,  iic.  comprized  in 
ich  declaration ;  and  fuch  affiking  (hall  be  deemed 
sgal  fervice,  which  fliall  (land  in  the  name  and  place 
f  a  formal  re-entry ;  and  in  cafe  of  judgment  againft 
le  cafual  ejedor,  or  nonfuit  for  not  confeiTing  leafe, 
Otry,   and  oufier,  it  (hall  be  made  appear  to  the 
surt,  where  the  fuit  is  depending  by  affidavit,  or  to 
t  proved  upon  the  trial,  in  cafe  the  defendant  ap- 
sars,  "  that  half  a  yearns  rent  was  due  before  the  faid 
daration  was  ferved,  and  that  nofufficient  diflrefs  was 

be  fmmd  on  the  demifed  premfes^  counteroailing  the  ar^ 
mr  then  due  \  and  that  the  leffors  or  leffor  in  ejectment 
\d  fhwer  /•  re-enter,  then  the  ieflbr  (hall  recover 

*'  judgment. 


"  judgmcnf,  and  have  execution ;  wbich  if  ihe  fcifatf 
•  **  ftr,  without  paying  the  arrears  and  colb,  indviki 

"  filine'a  bill  in  equity,  to  be  relieved  wuhm  fiinwi 
•'  he  fli^Il  be  b^rrctl  from  all  relic f,  orbfrthinl^l 
"  of  error;  and  the  lefl'nT  lliall  hold  ihc  jtarim 
**  charged  from  the  feafe ;    bul  if  the  tcrantorli 
**  tcrtder  to  the  leflbr,  or  bring  into  court  the  remit 
**  rear,  together  with  coils,  M  Further  procci 
**  ce^^fe :  and  if  the  lefTee  be  relieved  in  cqiiny, 
^*  enjoy  the  dennifeti   premifct,  accArdin^  to  ik 
*'  without  obtaining  a  new  one.     N.  fl*  This  is 
**  bar  the  right  of  .1  morfgagee,  who  ma?  piytil 
"in  arrear  within  fix  months,  and  cods.'* 
If^lcffcc  file  ft      **  If  the  lefTee  file  a  bill  in  equity  for  rel 
bill,  he  muft     «c  ^ring  into  court  in   forty  days  after  the 
couft,*  tll%nt/^  fwer,   fo  much   as  he   fhall  fwear  to  b^ 
®'^.  **  and  above  the  colls,    there  to  remain  till 

If  tenant  before      *  Provided^  if  the  tcr^:^nt  fhsl!  before  the  trial 
trial  pay,  all     tender  to  ^he  leflTor/  Ifc,  or  pay  into  court 
farther  proceed-  with  cofts,  ftirtbcr  proceedings  ftiall  ceafe. 
ings  to  ccae.         rp^^  ^^^  cooftruflioii  upon  this  ad  is*  to  > 
^^.c  aO.  landlord,  the  mctfnvcmence  ot  his  contimiir: 

ble  to  an  uncertainty  of  poSTefTion  from  its  rf^ 
power  of  the  tenant  t^  cfftr  him  a  compmfati  r 
in  order  to  found  an  a/ypikatkn  for  relief  in  eq'. 
limit  and  confine  the   tenant  to  fix  calendit 
after  execution   granietl,    for   his    doing  this; 
that  the  landlord  (hall  from  ihenceforih  hold  the 
premifcs  difcharged  from  the  leafe.     1  Burr,  614. 
If  the  tenant  ia  fcrved  with  a  declaration  in  t]\ 
TeoM^  ro«y  tp- "pon  this  aft  of  pailiamcnt,  he  may  apply  by 
ply  to^ity  rem,  to  ftay  proceedings  iipon  payment  of  the  rcnrs 
f^^   .      '       to  be  taxed  ;  and  if  he  tender  the  rent  before  e]i 
delivered,  court  will  flay  proceedings  uith  codv 
The  ejeSment  is  prepared  as  before  (it  is  noi 
Ejeameot  how  to  feal  a  leafed,  laying  ycur  demifc  alter  the 
tobcpreptredi  due,    which  is  generally  iitfcnty  days  aftei 
ended;  .after  fervicc  thereof^  the  following  ' 
ceffary,  naming  the  caufc : 


y.  Jt  the  Icffor  of  the  plaintiff  iri  this  caufe,  and  J,  B.  AMdttit  ta 
.  Wf.  GemleAan,  feverally  make  oath  and  fay;  and^^*^"  i"^«' 
J  this  deponent  J.B.  for  himfelf  faith,  Thit  on  the        ' 

day  of  laft  paft,  and  for  fcvera/  days 

^i  the  raeflfuage  in  the  annexed  declaration  of  eje^- 
nt  mentioned,  was  (hut  up,  and  tliere  being  no  tenant 
the  poffeffion  thereof,  he  this  deponent  did,  on  the 

day  of  laft,  affix  a  copy  of  the  faid 

Ration  in  ejednaent,  hereto  annexed,  and  the  notice 
launder  written,  upon  the  door  of  the  faid  meflTuage^ 
in  the  tenure  of  the  faid  vf.B.  And  this  deponent 
t  for  himfcif  faith.  That  before  fuch  declaration  in 
hntnt  was  affixed  as  aforefaid,  thefc  was  due  to  him 
HfUord  of  the  faid  premifA,  from  the  faid  if.  B,  the 
tstthereof,  the  fum  of  14/.  for  half  *  a  year's  rent,  (*AZ2j 
I  and  by  virtue  of  a  certain  indenture  of  leafe  made  ^ 
i^ecfnthis  deponent  of  the  one  part,  and  the  faid  A.  B, 
K  other  part ;  and  that  no  fufficient  diftrefs  was  then 
i  found  upon  the  prcmifes,  anrntervailmg  tie  arrears  of 
tien  (tie  to  tiis  depment ;  And  this  deponent  further 
9  That  he  had,  at  the  time  of  affixing  of  the  faid 
^arion  in  ejeSment  upon  the  door  of ,  the  faid  mef^ 
r,  power  to  enter  on  the  fame,  for  the  non-payment 
Went  f 9  in  arrear  as  afrrefaid, 

be  affidavit  required  in  this  cafe  is  in  fubftance  as 
^  '*  That  the  declaration  *was  fixed  uffon  fuch  a  ' place ^ 
ng  the  moji  noforious  part  of  the  pretnips  in  quefti^n 
iere  being  no  perjm  in  poffeffion  an  whom  the  ieclaratim 
id  he  legatty  ferved)^  that  half  a  yearns  rent  was.  then 
f  from  the  late  tenant  \  that  no  fufficitnt  difirefs  was 
te  found  upon  the  prcmifes^  to  anfwer  the  arrears  then 
^5  that  the  late  tenant  held  Juch  premifes  by  virtue  of 
!eia/e  from  the  lefjor  of  the  plaintijf^  and  that  therein 
fontained-  a  clauje  of  re-entry  for  nonpayment  of  that 

t:' 

u  move  upon  this  affidavit  as  before,  for  judgment  How  to  move 
I  the  caftialejcaor,  pay  counfel's  fee  10/.  6d,\  and  ^^0"*^«"**<^ot. 
;ppearance  and  plea,  (ign  judgment. 

if  the  tenant  appears,  and  pleads  upon  the  trial,  If  teoaQtappe«r# 
5  matters  in  the  above  affidavit  muft  be  proved.  *"**p'"^'?;'^** 

,  *  proof  rcqmfiic. 

B  b  «'  If  . 


• 

.  l^''^^;^^'      "If  any  tiumnt  boliSag  at  a  rack  rent,  or  lAae  it<^ 

Itlr^^S?    **  rcfcrvcd  ihaB  be  tliwc-foiiiths  of  rite  yeaily  *| 

runs  awTiy  «      «'  wiho  (hall  bc  w  arrear  for  one  year's  rent,  fc«  "I 

tr?«r'?i^'"    ^*  ^^^  prrmifes  and  leave  thie  fame,  foiasaofBlto 

leaves  Vhe  pre.  '*  diftrefs  tati  be  had,  two  juiUcesot  tiie  fetce[Wf 

inifcs  umenint.  f*  «d  i/rf<r^  in  i^ pmfes\^  iat  thcreqaftft  of  AelA 

*^'  **  lord,  may  go  iv)d  view  the  Cune,  and  A  •!• 

'*  mod  notorious  part  of  the  premifes  notice  in  «r^ 

^*  what'day  (at  tit  diftenee  nf  foi^rtem  day  d  h^^ 

^  will  retuip  to  take  a  fecond  view  thereof;  n 

(*  .        \    *'  ^iich  fecond  View,  iht  tenant,  or  ibmc  perfei 
423/    **  belialf,  ^  ihajlt  not  pay  the  rent  in  arrear,  Jl 
*'  fiiall  be  no  ^iRcient  diftr^s/  tife  juAioes  na}^  ^ 
*«  landlord  into  poflTeffion,  and  the  leafetbcr 
^*  tenant,  as  to  any  demife,  (faatt  be  vcai!' 
Gf9.  a.  c,  f  9; 
Ofprocee<iin|to     f  f^e  HiOTtgagee,  having  a  right  rf  entry,  mi 

recover  premiCes      -r^  *j  rJ^  -i-v  .J^. 

by  •  raorgafeecc  ™^^^  tenanted,  may  ferve  an  ejedmect  m  « 
as  before  ;  but  if  -th^  premifes  are  vacMni^  be  r^ 
fcafe  thereon,  in  order  to  non^inate  a  piaffftfff, 
be  tornedout  by  a  defendant,  as  mentioned 
the  proceeding  is  exadly  the/ame. 

nn>rtga|««»  tf»c  *'  ^  eje^ment  h  brought  iy  a  mortgagee  Uf  rteviv^fi 
mortgaRormaj  *'  yS^wf  cf  mertga^e^primfts^  if  the  ferfon  %«iiivl 
apply,  «fr.        ,^  ^^  r^^/rm,  jifttfrf  tf/^r  fl«rf  /«;  ^  l*4f 


morigipe.f 
**  /«/^  roi/rJf  /^^  principal  intereft  and  t^s^  $^  ie  mi 
**  fhe  proper  officer,  fte  fhail  h  dimdrged  frm  m 
^  g^g^ ;  <?'^^^*^  ^tfw-t  Jbatt,  hy  riie,  tmpd  tJb  mH 
**  to  r£convey  the  prcmfesy  md  deliver  up  i^  dttbfi 
*'  to  the  title  off  he  fame:*  J 

A  iudee%  Older      ^  jtidgc's  ofd^r  mv(  be  had  for  this  purpofc^  m 
will  do.  ^         mgAer  is  to  make  ail  jud  dectedioos  and  aHoMM 
paying  off  the  mortgage.  •■ 

>frh^re  there  arc      When  there  are  two  or  more  mortgages,  tBej 
t*ro  or  more     witl  no,t  (lay  proccedirjgs,  and  comj^i  a  redeflfT*' 
wfiTSt^lm^n  ^^        mortgage  on<y,  npon  the  payntenr  of  At! 
«  rtdetnpd^a Sf  pal  intereft  and  cofts  on  that  mortgage,  wttboot; 
one  only.  the  reft.     3  Bloek,  Rep.  726. 

FijuJ  iodgintm      At  which  day  cometh  here  as  weB  the  faid  Jl 

after  verdift  for  35  thc  faid  A»  by  theft  attornies  aforefaid.  an4  upi 
thcpU'*n*fir.  '  .  ^ 


thcpfemtfes  being  feea  axul'fiiiijr!  iindecA^od  by  Uie  .court 

B^  itisxonfukrcd,  That  the  fe'uj.ji^  D^  rc<rpver 

Jlgaioit  tfie  faid  4*  his  term^  as  atbrcTaicI  yet  to  tonaej  of       • 

^  in  the  lenemems  afocefai'^y  y/ith  the  appurtenance?,  .  ,   . 

^  hU  damages  aforelaid,  aflefTed  .by  the  Taid  jury  in^    ' 

bnn  aforefaiidj  and  alfo  13/.  .19/.' adjudged  to  the  faid 

Jokt,  by  the  court  of  our '  Lord  the  King  here'  by  his    y  y 

flflent, .by  *  •  way  cf  increafe,  4v4nch' damages  aonount  in    \*J^,2^) 

^  wheletp  i6l.i  and  that  'tl^e  jaid  J.  be  takefi,  ifc. 

An^  upon  this  the  kid^f 0^ Dot  ^f^s  the  writ  pfo^t^^-f^f^filf' 

Ufd}ht  King,  loi^  diredcd  ta  the  fheriff  of. the  county 

ifbre^y'to  .oaiife  him  to  have  his.  podefllon  of  hi»  faid 

jBT^iy  jet  to  ,comf ,  of  iftd  fin  the  faid  tenements  with  ^e 

PpurttBaijces-;  and 'it  is  granted  to  ^limteuunable  on* 

Enter  on  the  roll  as&r*as  to  the  end  of  the  iflue,  then  Jndgmetit  iiv 
Ijfi^At  whidi  day.  before  our  I^ofd. the  King  at  ITe/l.  JJ^™^^;;;  J^f 
pJJ^rcam^  the< panics  aforefeid  by  their jattor»ie$  afore-  vitharawn  hh' 
|jd«'Mdthe  i(herfff  did  nejt  'ieod  the  faid  writ^  t^r  did  >i^&  ^^d  coflt^ 
flAHiBy.rbiBg  thereupon ;  andhfrcuppn^he  (aid  C.  Z>-f"'th^S-ef-' 
fk.bis  bid  attorney,  eomcs  1  and  TeUnquffh^s  4iis  av/erm^nt  fion. 
fiAnin  pleading  .tfbove  pretended,  gndfiys.  That  be 
ianot  deny  the  faid  aft  ion  of  the  faid  Join  Doe^  nbr  but 
mie-is  guikyof  the  trefpafs  and  ejeCtment  afbrefaid^ 
Learner -and  forin  ^  ithe  kLidJoin  Dte  bath  -above 
HPoi  c^HnpIainediagainft  him}  and  the  faid  Join  Doe 
rther  faith,  ^nd  aeknowledge^»-That  he  hath  fuftained  > 

TOgeSy  by  reafon  of  the  trefpafs  and  ejeament  afbre- 
i^  ■  be(kics^hi»  cods  and  charges  .by  him  laid  out  about 
ifutc  in  this  behalf  to  i/«  and  no  more:  and  becaufe 
*,4kid  CsD.  doth  not  deny  tbe  fame,  but  admits  the 
lg0ti0O;lo,jbe  trae^  the  faid  J^/in  prays  judgment,  and 
id^fni|ges.fo^cki|owiedgjed4n:£orm  aforefiiid,  together 
h  hin  <co{ts,and  charges  taforefaid,  may  be  adjudged  to 
l^  Ifefr.  -Therefbrc  ij  is  c<»nfidefed,  That  t^e  faid  Jndgment  fign- 
iff  Doe  recover  a^ainft  the  faid  CD.  his  term  aforefeid,  ^JiZItyLf 
to  eotne  of  ^nd  in  the  tenements  afbrefald,  with  the 
inteniintes,  and  the  feid  i/,  damages  in  form  afore* 
r  acknowledged,  and^  alfo   7/.   10/.  for  his  cofts  and  .,. 

rges   by  him  laid  out  and  expended  about  his  fuit  in  j 

btbalc^  adjudged  to  the  faid  JcAn  by  bis  confent,  by    . 
B  b  2  the 


r  lE^mmnt 

the  court  here,  t^htch  faid  damages^  cods,  and  xfas|eV 

in  the  whole,  amount  to  ^^l  t  is.  and  that  the  faffl  C  .h 

^    taken,  ^r.     And  the  Taid  ^^Ai  praycih  the  wfit  dF<l 

( *it3  C  )    faid  Lord  the  *  filing,  to  caiife  him  to  have  lus  HMfc 

of  the  term  aforefaid^  yet  to  come,  of  and  nra  the  l». 

ments  aforefaid,  with  the  appurtenances,  and-  itiigiP 

ed  to  him  rcturnabtc,  i^c.    •  '  • 

If  pkiatifT  is         If  the  defendant  WtH  not  appear  at  the  trial,  aflin 

^^f^J^^J^^^9  leafe,  entry,  andoufter,  according  to  the  nfct^ 

^htitl^ntn^V^^^^^  is  to  can  the  defendant  iknd  his  attorney,  1  ^ 

ind  oiiftcr,  «*f.  be  witWn  the  rule,  aAd  on 'bis 'itoh-appeaftAce,  dW 

rriufal  to  comply  With  i he  rote*,  16  clB  the  jAainiifil 

nofifuit  hihi ;  then^  at  theplaihftff's  iaffatiqe,  Ae-Mj 

'  of  the  nonfoit  il  indorfed  6n  tht  f&fiea^  whidi 

plaintiff  to  judgmeni^Bgzmik  the  cafual  ejeffiTf 

pojfea  is  returned  iQto  court.    Saik.  25^. 

>mt  defend-        If  there  ate  feveral  ikfeiidahtsfSr  the'iasne  , 

•^I'^^^y^i^^    and  f<ktie  apptar^  and  confcfs,  biif,  btMBf^dft 

?c^s^*Sf<r?'^°'  Lpraffilce  tt  to  prb(*eed  againft  thbfc  whb  %}  app 

<heotlH:rniakettb  enter  a  vcfdl^  f&r'  the  reft.;  but  then  d*< 

^fefwit,  jj^3j  vetdi6;ia^ indorfed  on  the  JlijffM,  which  m*^ 

entitles  the  plaintiff  t6  judgment  agamft  the  cafualq^ 

Lord  Ray,  729.  •     -» 

Hoi*  to  proceed     If  the  plaintiff  is  itotifuited  for  want  of  dMi     ^ 

if  piaJntifF  is    entry,  and  ouftefi  yob  fign  judgment  againft  tbe4 

ww"of  lo^eir-  ^h^off  as  If  no  appearance  ^^as  entered,  upon  a  i 

4iV,  Off.  half-cro^n  flsnnpft  paper,  a^in  p.  409;  firft  drawl 

rule  for  the  appearance  at  the  clerk  of  the  rules?  " 

on  the  rciorn-day  of  the  dijlringas,  take  the  reo 

confent  rule,  with  the  judgment  paper,  to  the 

and   he  will  tax  the  co^s  ort  the  confentrulc; 

copy  of  fame  ;  ferve  defendant  thetewitb,  and  < 

"  rhecofts;  which,  if  not  paid  lo  the  leflfor  of  the  1 

he  tnay,  on  afBdaVft  thereof,  move  for  an  an 

There  is  no  occafion  td  ftaanp  the  rule  with  a  do 

•    crown,  nor  the  pofiea.' 

Afitr  BOBfui't,        Formerly,  after  a  nonfoir  at  the  affiles,  for  t 

ciMot  take  out  confcffing  of  Icafe^  emry. andoufter,  the  plairttlf 

r»"ii  ihTday**!"  torncy  immediately  made  ont  a  writ  of  pofft^ 

b«nk.  the  pradice  is  (ince  altered,,  fo  that  now  it  ''^  y 

(''^AnfCS    done  until  after  the  pojlet^  6om««  in  At  the  day  li 


If  a^crdiftis  given  for  the  defendant,  or  tlie  plaintiff  How  to  proceed 
Trtonfuitcd  for  any  other  caufe,  than  fw  not  cmfeJftngUafe,  ^^^^^^^^ 
ifth,  and  duffer,  the  defendant  muft  proceed  to  tax  his  on  the  meriu, 
ms  on  the  pojiin,  as  -on  other  adions,  and  fue  out  a  ca,  ?L*  J^J**'^^"'' 
81  ?^amft  the  plaintiff;  and  if,  upon  (hewing  the  writ*'        "  ***" 
iiffler  feal.to  the  leffor  of  the  plaintiff,  and  fcrvinghim 
tith  a  copy  of  the  rule  by  confent^  and  the  ieflbr  of  the 
Aaintiff  ^oes  not  pay  them,  the  court,  on  motion  and 
iidavit  of  the  fa£b,  will  g^rant  sn  attachment  againft 
win. 

J  If  the  plaintiff  i«  nonitiited,  he  may  pay  the  cofts  to  PUmtjff  may 
•Kch  of  the  defendants  he  pleafes.     .?/r.  5  f  6.  pay  cofts  10  any 

»  .  *  .  -*     .  of  the  defend* 

*A  new  tnal  may,  upon   proper  grounds,  be  granted  New  trUi. 

•  cjeamcnt,  as  well  as  in  other  .cafes.     4  Burr,  2224. 

A  verdia    corps  a  defed  in    fetting   opt   the  title  Verdi^  curei  * 
bugh  it  cannot  cure  a  defeaive  title.     2  Burr.  1 162.  *[^Jj^^***f 
Brtft  pleadings  were  entitled ;  ft.  i-  Geo,  3.  the  leafe  faid  the  title. 

•  be  made  thirty-third  year  of  fmd  King,  to  hold  from  - 
te  quarter-day  then  laft  pAft,  verdift  was  confirmed,  As 
^nga  mere  miftake  of  the  clerk.     Ibid. 

Execution  rnuft  be  taken  out  according  to  what  in  tfxecuMon  mull 
«ht  and  juftiqe  is  really  recovered,  and  cannot  be  taken  ^l^-'"^**  °"j^  J^J" 
ft  for  more  ;  for  the  judgment  is  not  to  be  for  a  moiety  ^^^  ^"eto  r  g  «• 
wyi  it  muft  >e  that  he  recpver  his  term.     i.  Burr. 
16'      . . «     .  ■        . 

If  there  be  a  rerdiS  for  the  plaintiff,  he  may  have  a  If  verdia  for 
|/tf..or/^>.  for  the  cofts,  and  a  writ'of  hah.fac  paf.  ^*lf^' J^% 
^^6»^Qi9L^rifof  poffejpm  and  ft.  fa,  tdgither,  in//l'?;/fX, 

•c  writ.  ^ 

J^  to  recner  the  Mejnb  Profits^  and  from 

i"  '•  ,.'  .      /    'u^  Title,      j  .'..:•.  ': 

'IPljiidghi^nt »  obiMcncd'in  )ej«ameflt,'  bring  an'iftion  ,  ^ 

f'»he  toefiie  ^#oft*;  mnd  a«il  i«  eonfecjuential  ^  lothe  (*42  7/ 
^«^,  it  'feiy  b^'bfe'ought  either  in  the?  name  t)f  ^h*    • 
wimat  plaintiff,  or  in  the  name  if  the  leffor  of  tha  • 
^'J'^'ff ;  and  ih  either  Ihapc,  it  is  equally  his  aSion 
(*«^  the  tenint'itt  poffeffion^  to-*  recover  the  value  of 
'       B  b  3  -A^    » 


tbc;.(^9^rsy..Uqij^ftly  received  by  the  ttnaiit,  ni  cont 

quince,  of  tlw^  o^fter  complaiiicd  of  b  ihe  ejcdtner, 

for  afteif  a^,rfj::av;cf;y  in  ejedment,  the  ttnam  b  e^^^opjel 

.  '  from/c^tro,yefrigg  the  jilainuff^  dtk,  in  a  iut^^^^^ 

iftdion.far  tl^c^roenfe  prQfit,  provided  the pliin*iC 

p^oceeds:foyi  mefneri  profits  from  the  time  ot  iV^ 

coHDf  laincd  ot  in  cjctlmei)t ;  but  if  he  pfocced-i 

cedent  profits,   he.  niufl  prove  his  tiiJe  to  ibc- 

from  whence  they  arofe,    to  fliew  liie  rijbt  ta  n 

them.     Burr.  668. 

Frobf  rcwred       In  oT^ej;  to  .pTOve  ihc  plaintiff's  title,  iiisool] 

wftcha^on.  ^iary  to  produj^f  the  copy  of  the  judgment  iMjr__ 

where  the  judgment  is  after  verdiS,  together  *itl» 

attorney's  bill;-  but  il:  by  dcUulr,  then  awntoipc 

^  fion  executed,  is  .neccdary.     And    a  learned  auibor 

that  thC:  latter  docs  v^r.  fcem  rcquidte,  foriftkw 

be  concluded  by  the  judgment  in  ejeSment  from 

trovcrti^g.  th^  >  piaii.>*  ^  i^  '^  title,  he  is  confequ vntly  C 

ded  frpm? .,  cpfilrqvertin  g  his  poffcffion ,  beciiufe  bii 

(Ion  is  pa\"t  of,  his  litle.     As  to  the  value  of  tbe 

profits^    they  muft  be  proved ;    but   in  effinwriej 

Jury  are  not      Valuer'  the  juty  ar4&,  not  confined  to  ihc  mere  itud^ 

coQ6iie4  totb^.  premifes^  for  they  may  give  wliatcvcr  damages  ibcj 

roerc4-co^^        proper,-  tl}ou^  the  defendant  may  plead  the  ftifl 

iimitationi^,  and  by  that  means  prmeQ  himfdfftflCJ 

but  the  laft  fix  years.     2  IVs!/.  121.    2  Bitrr.  26;, 

*     '  NuPrLi^,^ 

If  bn^ght.by         And  in  cgfe.an  aftton  is  brou^Iit  by  the  no^niiwl] 
ri^TMmwijT.  tiffj.^hc  court  on  application  will  ftay  the  pi 
itay  proceedings  thereon,  till  fecurity  1^  given  for  colK     Ihi^. 
eiii  ftcurity.  jf  onc  tenant  in  common  recovers  in  ejcdmeni 

mrmly^?.!^' another,  he  may.h^vc  an  aaion  for  the  mefw 

this  action.       ^    ^  tVHf.llB, 

Cannot  pay  mo-.     *The  defendant  cannot  pay  money  into  court  i 
Ho^Jr r'TCe  «alon  for  mefne  profits.     2^1/.  .15.  J 

from  th#Js4ayr  •  cefsfe  to  remoyerthe  plaint  (undcf  wliioh  the  dsteil 
orj.  court  l^«.  rnuft >ppejkr  11^  this  court,   and  emer  intolb&c()iif 

(*        g\    rule^,  and  plaintiff  muft  decl-rre  fk  nw^)^  and  tMJtii 
4^  V/    of^fior^n^  ,si^  in iippk vin,  ^vhe^tby,  ifter  the  rcctrtH 
^    moved^iMhe  piirtk9  arc  V}  piocced  oport  it,  amIilM 
bcguiiJrwavff,   ••' -i  "1" 


.  Bankrupts^ 

*'  T  F  any  bankrupt,  Who  (hall  hafvc  obtained  his  or  her  Btnkrnpt*  im* 
"1,  certificate  from  the  ading  coramiflioncrs,  and  fuch  P^J^g^^,;^^^^^^ 
^  ccrtiiicate  fhall  have  been  allowed  and  confirmed,  as  iow6d  how  lo 
"  by  this  aa  is  direaed,  (hall  be  taken  in  execution,  or  ^  dtfchtrgcd, 
'*  dOidnid  in  prifm^  on  account  of  any  diebls  due  or 
'f  owing  before  be  or  (he  became  bankrupt^  by  reafon  that 
**  J8<fetncnt  was  obtaincd^/or^ywc^  certjjtcate  war  allowed 
*'  and  confirmed f   it  (hall  and  may  be  lawful  for  any. one 
"or  more  of  the  judges  of  the  court  wherein  judgment    • 
*'  has  been  fo  obtained  againft  ftich  bankrupt,  on  fueh 
**  kaArupfs  producing  his  or  her  certificate^  altowed  and  con^ 
**  firmed,  to  order  any  (heriff  ot  ftierlflFs^  bailKF  or  ofE- 
''  cer,   goaler^  or  keeper  of  any  prifon,  who  hath  or 
^'  (hall  have  any  fuch  bankrupt  in  his  cuftody,  by  virtue 
**  of  any  fuch  execution,  to  difcAarge  fitch  bankrupt  out  of 
"  cufiodfMm  fuch  execution,  'without  payment  ef  any  fee  0* 
.  **  reward^   and  fuch  (heriff,  i^c,  is  and  arc  hereby  re- 
^^  qoil^d'  tO'dilcbarge  fuch  bankrupt  out  of  hiscuftody 
**  accordingly,  .and  is  indemnified  from  any  ad^on  for  an 
•*  efcape  for  fo  dcring.'*     5  Geo,  2.  c.  30./  13. 

If  the  bankrupt  is  in  cnftody  before  his  certi/ica>ttt  is  ^^  ca  dir- 
iigncd,  and  afterwards  it  is  allowed,  ajiply  to  a  judge,  at  ^^^f^ '  ^'^^^ 
Ihs  chcunbers,   for  a  fuipup^ons  to  (hew  ^caiiTe  *why  he    ^'    '       ^. 
fimld  not  b»  difchargtdy  ^  hawig  <d4mned  hii  certificate^     \    •^3^/^ 
.which  upon-prodfidng,:  and  an  affidavit- (if  the  attorney 
dc»C8  not  attend  fdr  the  plaintiff)  of  the  debt  having  ac^ 
frued  before  he-became  a  bankrupt,  the  judge  will  grant  an 
order  upon  Ae^JAlrd  funiniOiis,^  on    affidslvit    of  the^ 
fertfice* 

The  court  will  tiot  difcharge  abankrupt  on  a?  cortirtion  If  coaimi<n«a 
appearance,  when  the  comm(Hion  appears  to  have  been  *pp"'*  ^*'*"'^''** 
frrofely  fiwidulcnr,  tn^.  the-defcudanf  .lived  in  RnffeUpeet,  c^T ji,rbYrgcy 
Blom/bury,  and  the  commifflon  defcrihed  him  as  of  the 
parifb*  of  Siiin$  P^he-  the  firgin,   in-  Lond(^,     2  DIaik, 

Bail,  .if  the  biaidcmpft  ha»  his  certificate  alloWed,  may 
jipply  to  be  exonerated  by  fummons,  without  renderings 
|)ieprinQpal>*  provided  they  apply  before  return  of  fe« 
^wiff^.fo,  if  tbt  ^irft  i«  retamcd  mhH, 


Ctoftot  be  (Jir-  t     But  if  the  bankrupt  be  in  cuftody  at  the  lak  o(  Ik 
^^;^«^^^"'™"king,  on  an  exttkt,  he  cannol  be  Afchargd  Aeitftim 

r  Atk.-i2o.         -  .         • 

A  btoknipt  in-       A  bankrupt  was  takeq^  upon  an  attachmeot  for  m 

cuftody .^on^w  performing  an  award  ;  after  which  he  became  bankno^ 

ihe^iiofl-prfor-  and  obtained  his  certificate  ;   and  upon  modoa  foi  m 

mAfice  of  an      difchafge  he  was  oppofed  1>eeaure  a  btBknifitcy  docs  lit 

*r<L  lln  hivUi*'' P"""?^  *  contempt;   but  the.  court  heM,  that  dm  »»t 

Its  certifictte.    demand  for  which  an'ad.ion  of  debt  will  lie*,  aiddkifl 

fays  lie  fliall  not  be  arrefted,  ^c,  for  any  debldoekfa 

the  bankruptcy.     It  would  be  hard  to  keep  himin^ir^ 

dy  when  the  duty  was  difcharged;  and  therefore  be 

difchargcd.     2  Sir. 

Aijankropt  dif-      Qn  motion  to  difcharge  a  bankrupt  out  of  execM 

S&  gTv«on'the^/^/.  sG...  2.  c  30.  it  appeared,  that  the « 

•fter  his  bmkr  was  contraacd  before  the  bankruptcy^  andfoeifora 

dT  IwIcmT  ***^'  recovered  pending  the  commiiTion,  and  before  anjce 

«p     **'*'        ficate  obtained;    and  the  judgment  was^afterwiri 

firmed  on  error,   and  cods  given  on  fudi  affinnii 

The  court  difcharged  him  as  to  all ;  for  not  towi| 

certificate,  he  could  not  plead  to  the  adioii;  aad 

cods  were  attendant  on  the  original  judgment,  and 

f^A  "XO^  "ot  be  *  confidered  as  given  for  delay  of  exectitioa, 

^   ^*^    ^  It  appears  there  ought  to  have  been  no  execution,  dw 

no  writ  of  fcrror  had  been  brought.     2  Str,  11 96. 

If  bankrupt  in       Notwithftanding  a  bankrupt  cannot  be  difchar^ 

Surft*icdi.  ^^  cuftody  upon  an  arrcft,    before,  his  certificate  is 

tor,  whohan'  iowcd,  yet  if  the  creditor  prov%  hkdebc  uiidcr  the 

proved  his  debt,  miflion,  the  defendant  may,,  by  petition,  apply  to 

forBffT^^^'^  of  Chancery,  for  him  to  eled,  whether  h 

flea.  proceed  at  law,  or  take  his  debt  under  the  coimni 

and  though  he  does  make  his  eleSion,  yet  he  may 

to  or  diflent  from  the  certificate,     i  yitkms.  22a 

In   Chancery.    In  the  matter  of  A.  B,  a  boib 

To    th€  Right  Honourable    the  Lord  High  CkmA 

Great  Britain, 

TheHumhk  Petition  of  the  fmd  Bwikn^ 

Sieweth, 

FetUionfnr  That  a  commiffion  of  Bankrupt,  on  the 

^i^otiiftoeipft.^  .  ,^8^^  ^^  jjj.^^^j  under  the  Gra 


9anRc|tpt0. 

if  Great  Briiain,  againft  your  petitioner^  direded  to  fV. 
I  H.H.  H.R.  H.C.  Efquircs,  gnd  .R.'ff:  Gentle- 
nan.  .  ^ 

That  J.  C.  of  ^  In  the  county  of 

weaver,  a  creditor  of  your  petitioner^ 
id  prove,  at  one  of  the  meetings  under  the  faid  commif* 
160,  a  debt  due  to  him  from  yodr  petitioner,  to  the 
inount  of  1 50  /. 

That  the  faid  J.  C.  lately  iflfued  out  of  his  Majefty's 
owl  of  Kin^s  Benchj  againft  your  petitioner,  a  writ  of 
titttf  returnable  on  Saturday  next  after  the  morrwo  of  All 
Mif  and  ciufed  your  petitioner  to  be  arrefted  for  the 
ltd  fum  of  150/.  fo  proved  under  the  faid  commiflion. 
•*  Your  petitioner,  therefore  moft*  humbly  prays 
•*  your  Lordfliip,  to  order  the  faid  J.  C.  forth- 
"  ^*  with  to  make  his  eledion  either  folely  to  pro- 
'*  ceed  at  lav^  agatnft  your  petitioner,  or  take  his 
**  faid  debt  iinder  the  ♦laid  commiflion:    And  (*^/^'r\ 
^  that  in  cafe  he  ihould  eted  to  take  the  faid  ^   ^3  V 
L  *f  debt  under  the  faid  commiflion,  that  then  your 
■<  Lordlhip  will  be  pleafed  to  order  the  faid  J. 
''  C  to  releafe  your  petitioner  firom  the  faid  ac- 
<'  tion,  at  his  own  cofts  and  charges;    or  that 
^  your  Lordfliip  would  be  pleafed  to  grant  your 
^'  petitioner  fuch  other  relief  in  the  premtfes  as  to 
♦•  your  Lordfliip  may  feem  meet. 

•f  Andjfwr  petitioner  fiall  ever  pray,  fire.** 

•This  petition  is  to  be  engrofled  on  a  treble  fixpenny  How  to  proceed 
lampt  paper,  and  left  at  the  bankrupt's  office,  Synrnd^e-  ".P<»°  *^"  P«"^ 
i»,  with  a  fair  copy  for  the  chancellor,  upon  plain  pa- 
ir.   When  he  has  anfwered  it,  ferve  copy  on  the  plain* 
flF's  attorney  (and  his  client,  I  think,  would  be  bed) ; 
lake  affidavit  thereof,  and  alfo  let  the  defendant  make* 
Kdavit  that  the  plaintiff  has  proved  the  debt  under  the 
ODimiffion,  and 'that  he  does  not  Hand  indebted  to  him 
1  any  other  fum.    'Upon  the  hearing  of  the  petition, 
el  follcitor  under  the  commiflion  to  attend  with  the  pro- 
eedings :  pay  him  20  /. 
Having  now  (hewn  how  the  bankrupt  may  be  relealed, 
may  be  neceflfary  to  ftate  the  relief  of  his  bail,  in  cafe 
k^y  have  not  furrendered  him  prior  to  the  gaining  his 

certificate ; 


n 


5Sauhrupc0* 


cefttfici^tiQi  ;S?u)  wh^.- will  not  difchargc  hanfrtsmocW- 

debts^  by  reafon  of-  hb  certificate. 
When  bill  ue        |f  thc  certificate  is  oblained  f^firt  tkh^lm^xid^, 

tbty, aMAlhedifoiarged',  but  if  they  mif^^^f^  »^ 

ariififott^U  obtained^  they  remain  liable,    i  B"^'  HV 
^'"i-^?^*  ^i"      But  if  ao^  adion  is  brought  uponi bivlboni igMHi- 
Sikila'p^uW''^'^^  ^^^^^^  th<^gh  he  is  dilchrscdtrotntht 

an  aaion  on     oFigtnai  debt  by  his  ceitificate,  yet  he  is  thkItoh^ 

oai]/i»  o£  a&fa»o,  and  therefore  refufed  lo  rciitve  tk- 
banhn^and  ordered  the  flieriflF  to  pay  ihe  moGt? « 
the  plaintiff.     CodtfrM  v.  Owjfm,     i  Burr,  43JS. 

(*  \        ^But  couFt  faid,'  the  certificate  fliall  diichirpp^ 

43^/  ce<difigi' dtpendiogagiiuft  bail,  in  an  actiooupoRiii 
old/d^tj:  whe  ave  not  already  6xed.     IM, 
.  A^  certificates  difcharges  a  bankrupt  from  a  debt «» 
wi^  be&Fev-tb^conuittniofi,  though  judgment  be  oat  «^ 
tamed  tiUKfter  iheHceilificate  allowed    €01^4  Rfp^  ^ 
Cr^iiir  i»,fiiti>     -A  CFedki^rfwfao^oblaiDS  a  verdld  before  the  cooaat 
I'hc^.^fwr    ''^^MH-w  iftl'rtW  i6  pi?evc  his  cofls  a»  weii  as  bk  ikkr 
▼crdiA  nndcr     tboiigb^  judgnfteM  mn  figped  till  after  the  cocmni^qf}^ 
jwmmiffioB,  tho?  faej. r   And' having: pmved  his  debt,  and  otherwitt  iWi 
l52SltSiS»  imder  the.  cowHififli^Bfc   hat  made  his  ekaiois  andW 
.tBeconmiffion  not  afieFwav^k  refbft' to  the  bankrupts**  bail,    2  B^ 

Where  there  is      The  defendatrt»  9lh  Mar   I734t  wnsi  bail  io  ororj 

JSillfy^^bc^iwe^n  ^5^^  c<imiiiktcd  an  aa  of  banknr 

becoming btiHnCy,   and  after  got  hij  certificate.     On    12th  Aw^i' 

eiTortiuji^rin-judgrpent^  a^irmed ;   and  to  an  afliofi  on  the  rceofi- 

l^rUT  Xante  he?  pleaded;  bis^  certificate.     And  ii  wa«  bcW" 

was-  not  difeherged;    for  it  was  a  coiHingent  debt* 

whioh  tber  plataaffi  could  not  come  In  under  the  cc 

fion,  theJV^f*  ^Geai  u  f.  51.  only  letting  in  thcfe 

the  p^ynfien^  wan  certain,  though  future,    ^Str\  104),  ' 

No  debt^cas  b^ barred  but  what  was  a  debt  conlrtA 

«dwith  fcerHuhly  betoe  the  ad  of  hankroptcy*    3^^ 

17.     •     .  '       -  j 

A  furety  of  ra  bond  -who  pays  the  debt  after  the  bMI|{ 

»       fuptcy  of  his  'principal,  is  not  barred  by  the  certi6dri|l 

though' the  bond  '^^at  forfeited  before  the  bankrupt 

f (►w.  Rip,  $x%.     Vide  2,  Bkck,  Refk  ?94*  I 

.  .4  A  b»iikn|( 


J 


t    ^ 


%  whi€^  being-  ftwidcWaWl'  hto,.  the  pliMiiufhjd :][;;- «^^^ 
Iginpiu  <fc  hovfj^  petpftfff  for-  the  coftei  afUl  which  he,pie«,  is  lUhteto 
uuned  h'»  cf^iiBx^te^    Cw^ -   The  plcii4i9g'  *  falie  p)««> S? **  *^^'*^"^* 
ihifrowa  a$,  aflfl^his*  own,  farfli  «p<J  tb^.  jwdgmenl^ig^.  "^^ 
Lox«€iHi^ni^3fni^)^r^#iV,i.r^^  wiM^fingly  owing 

bis  Mfa  !p)«^t,  wJ^icb  WM .  f(d)(iiqtiient  to-tb^  i(foiiig,  of 
» qMiHBiiTioa  ( .  Q9Pbq(lf^Uf  coukt  no(  ba  v«  been  proved 
ler  the  commiffion^  and  tborpfone  cannot  *  bedioWged.  (*a  ^'iS 

l£  aQi  #«rcu/fr  bet^iiHNkJ^iirvjM^  tbe^onwniffioneiucaiiy  if  bankrupt  is 
fi^e  tbf tfptdAo  efie^  of  bb  tteftator.;  not  evon-in  *°  "«««o^ 

QQgt^fiKbteftntoB^.anAiHA  t9.ifae  binknipt  btmM£ teftator^ieffeat. 

^ult  ^9(cr»inta  ftiboad'tOL^L  for  the-pftynentofatiAmmitics. 
Mttj^i:  and.  be:  boopnacs  bankfiupt^  and  obtaias  faisxer*- 
^\»i  \ii  xbme\\Ax^^9tffmn\tAat  before >tho:jbankniptC7> 
\Bt,9imfiA'A(:  for  jur^ndoei  tb^oovft  wilLdiicfaai^ 
ipon  common  bail  $  for  the  penabjr  of.  tfaeT  bondonob* 
omiftg  'foHSokcNl^  ja^a^  debt  t  b'«t  jnight  :be  pixyvol  uttder 
tqnuniffito:)    th^n^oce  the  xertificste>  will  bar  the 
lliff  afibiA<futiiiP€;dttmaod;.   lAdgay.  JUmnmUi  B.  R. 

(tttif  tbe penaky. of  tbeibondbad never beeB/orfirited, 
iiie:anBiiil]rrbeii^'inranre>r>  it  wouid.haflre  bfcaolbfr*- 

III  .'       i 

'    ^  PrwitejiM^\^sinii  Prijoners. 

Ssaogr  perfbtr.ie  m*coftbd]r  of  the  msu4faal  or  keeper  of  ' 
ipriMtr  prifonv  it wiU. behove 'tbepfadifertoiakecarep 
bfaTerfe^thrtulM  iatd.^downvinthrftridMliiWifiner,' 
toccseding.  agaSvft*  htm.;  otherwift^  the  leaft- hurh  in 
lamU^^.ii^  4^Bpm«^hi»ctieiit\o^^^^  * 

MTy  ia)tbo-l«w>pqr8  4bebagJreft^reg|girdto^th)»Hbefty 
41  f«b^ft|  and*  JUW'  likely  ftmy/  he  of  difttgr^ab^ 
M|ueiite  toittoifirlfv..  fioce  ih«:  cborts  of  -  juftrce  Hame 
ininMH  Ihat^an  attorseyis  liable  tor.  make  latisfaiSJoa 
a>diciiiti;fQr  £ucii  n^dfetO; 

•    •     •     •      -  '      ^        It 


Formerly  how      It  appear»-by  a  rule  «if  Mck.  1654.   Tbt'  t  pfew 

proceedings       ^jj^q  ^^j  being  coromitted  to  the  Marfitlfea,  nng^^ 

"**'*•  rules  to  declare,  ind  tf  the  plaSntiff  didtit^dcdircwBi 

the  fecohd  term,  he  jnight  be  difchar^eiup^fifii^tia*^ 

moil  bail ;  and  if  he  l«rai  cbfnnAitted  W  any  othef  pift^f" 

(giving  fuch  rules  as  htfoire,  Tf  tVfc  plaittitf  did  not  TfMl^ 
t^^  .  \  him,  an*  *  dejclate' before  the  eiid  of  the fecend term  »* 
'rJn-/  the  eonunitment  inclu6?ely,  he  raightbcdifchatpdnflt 
t  r-  ^lingcemtnon  bail.    Scff.  11.  ^  'i 

The  likf.  By  rule  Ea,  16  Cor^  2.  cveiy  attorney  of  thiscflnt^ 

ihaU  ^ifcharge  any  vprifoner,  chal^  with  any  afiteit 
of  prifon  foe  want  of  profecution  within-  three  ttrtoii'  §0 
give  notice  to  the  plaintiff  or  his  attorney  to  tppeif' 
fome  jufticc  of  this  court,  to  fliew.^aufe  wby 
foner  ought  not  to  be  difcharged  for  want  of  p 
before  he  (hall  procure  any  warrant  uiideftheliaiti|li 
jufttce  of  this  coort,  for  the  difcharge  of  fcdi 
and  if  fuch  plaintiff,  or  his  attorney  fcall  not 
fhew  caufe,  then^  on  oath  made  of  fuch  no^  w 
foner  (hall  be  difcharged.   .  >  . 

Xt  feettis  that  when  n  {defendant  west  to  goal  . 
ce£i  for  ^ant  of  bail}  that  before  the  platmiff  eDdfi 
clare  in  this  court  againft  him,  he  was  obliged  Mt'' 
a  hakeas  corpus^  to  commadd^the  goaler  to  bring tliei 
iiant  tnto<ourt,  \n  order  to  commit  him  to  tb^  cr^ 
tbemar(hal;  but.fhis  being  attended  with  great 
^  as  weH  as  inconvenience  to  the  plaintiff,  the  I 
t  hoiight  proper  to  interfere,  and  therefore,  by  an  s< 
I  lament,  made  in  the  4tli  apd  5th  year  of  JV,liM,f* 
Tfee  prefent      ±  It  is  ena^ed, ''  fhii  if  my  deftidiimi  4rdefkMi^k 
"^^""J^z^""  ^chargedincuJ{<>dy,atthefmtofa^perffm^ 
tiohft  againft      *'  .^^  writ  Of  ii/rf//,  out^fom^  rf'ihtoMrts  ol'^fAir 
prifoncM.  €i  ^  imffrifmed^  dr  JkUaned  in  pfifon^  fir  wai  if 

''for  iiiir  affeofjarict  taihifam^  ihe  pUf^ijf^irfi  ^^ 
**  infucA  vimt^orwriU^  may^  iufmitemi'/ff  tiri^ 
"  after  fuch  vnit  or. pmtfi^ati  hi  i^eimn^ 
*'  fuchprifmer  \  «•  fmfokeri.  in  tin  cmirt'^JMre  jM  ^ 
"  <Afritjfialliff^'^er^upmf(hfM 
*.  .  **  h^  taken  or  imprifptudy^or'^Aargei  incufi^ ;  mdwtfi^ 
**  .a  true  ropy  thert^f  to  U  delivered  to  fuch  frifmer  9e% 
**  fffr/,  or  to  the  gooler  or  keiper  of^theprifon^  tn'^Uhfo^ 
V  fuch  prifoner  Jball be  or  remain'^  to  which  deckr^, 


^  declarations  tXe /aid  prtfoner  or  pri/ofi&s  appear  and  plead;    r^  \ 

[  ^[dndif  fuchprifoner  or  priJonersJballiiQt  appear  and  plead  .  \   455/ 
^  to  Ihefame^  the  plaintiff  ftr  plainfiffs  mfuch  cafe  Jb 
[jiddgmeni,  ififuch  manner  as  if  the  pnfoner  had  appeared 
'  jn  the  faid  cci^i,  and  refufed  to  anfiver  or  plead  to  fuch 
\  declaration,^*  ^  ,  * 

J  That  in  all  fuch  declarations  againft  any  prifoncr  or  Tobe  aOedsed 
Kfoncrs,  detained  in  prifon  by  virtue  of  any  writ  or  pro-  in  deciaraiUm  ia. 
tk.QJ^X  of  this  court,  it  (hall^  .be  alledgcd,  «*  m  cufiody  f>f'^^^^^^'' 
Jtw/W  fberiff*^  *b^!ifft  or^  Jlewdrd,  of  what  franchife,   or  ^^  **"  *** 
;  tiher.  perfon  haying^  the  return  and  execution  of  lifrits,  fuch 
\  ,prif<3tfer  or  prifoners  fhalf  he  'af  the  time  offuch  declaration ,  .    *  , 
'bjdnrtue  of  the  f^d  procefs  of  the'  faid  courts  ai  the  fiHt 
j/'M^^/fl/Vi///^,''  whichallcgation  (halt  be  as  ^ood  and 
ETedual  ^  if  fuch  ■  prifoner  or  prifoners  were  In  cu'ftody 
f.tbe  mirflial  p^f  tl^c  MarfhaJfea.     Se/^.  3. 

Jt  IS  io  be  rcine|Tit»ercd,  that  when  you  declare  againft  Iq  decUrationh 
k  piriforicr  as  above,  you  muft  allcdge  hinn  to  6e  **  it  maft  be  alledgcd 
■  fie  full  of  the  plaintif;\  or  the  declaration  is  ifl,  for  as  J^^  jKj  f»« 
\p  ftatut/B  haa  cMked  out  the  particulaf  naaitner  of  de- 
Wm,  the  coXirt  cannot  deviate  from  it.    "i  PVilf.  iig, 
fL  Kay.  1^62.  *  So  held  upon  demurrer. 
.Upon  .tbi5  aft  of  parliament  being  made,  the,  conrt 
k>tight  proper  to  mak^  the  foDowing  rule  refpeSing  thfe 
fj^afatiom  ,         ! 

j**  That  no  copy  of  a  declaration  be  defivcred  fo  any  No  decUrttioo 
prifoner  in  cuftody,  before  the  day  of  the  return  of  the  to  *»  delivered 
procef?  uppn  which  the  defendant  was  taken  or  charged  ^^'^  '«ttrndr 
in  cuftody,**     EafsPV.^M.  ,,..." 

'•  That  no  rule  be  given  for  the  defendant  iti  cuftody,  No  rule  to  »p. 
.(0  appear  and  lilead  to  any  declaration  againft  him,  im-  pe»r,  afr.  ciii 
>V an  affidavit  Be  ftlei  with  the  clef^k  of  the  rules,'  of  the  ^^^  •®^»^** 
\derivertng  a  copy  of  fuch  declaration^  and  of  the  time  nnhen^ 
j^  (he  perfuns  to  w^qm  the  faid  copy  ^as  delivered,  and 
fiat  the  defendant  was  MTcfled^  or  tharged  in  cufiody  hy  '^ 
procefs  out, of  this  courts  returnable  iefore  the  delivery  if  "   ■ 
f^h  copy ;  and  that  the  time  of  filing  the  affidavit  be  Copyof  affidtvlt 
.entered,  upon  the  fame,   by   the  clerk  of  jhe  rules ;  ^^^^^^odu^ced 
t  ana;hat  a  copy,  of  fuch  affidavit  be  pfbduccd  to  the  judgmeitt?"^^ 
proihonotary. 'or' f^condarv.  befote    the   Cgning  the    .  . 

iFdgmm   '■•'--•  •    '       •     ^^'^^   (♦455) 


If  dedtrttioa  "  If  tbe.dcd^-Atioi^.be  not  filed  before  the  end  of  Ik 
^^«|.*J^^«'^*'.n<it  term  ifter  thc>rit  or  proccfe,  by  whicli  thciii- 
SnH  twin,  .n^  ^* -fonw-  was  lakcn  OT  cbtrgtd  in  cuftody,  is  returnaWt, 
«fl5dtvic  made  -  <^  and  affidavit  hiade  and  filed  in  manner  as  -afordiilf 
before -lo  day*,  €i  before  tie  end  of  twentf  da^s  next  afttr  fui-k  {/rm,"*  the 
^c.  defendant  to,,'     I'  /i_   ni       i-rnT        'i  •  -  l    -i    /*     >ju 

be  difcharged.        ^ifoneruiall  DC  tlifcnarg^ci  by  common  bail,  ftgnwb^ 

**  .anc.-of  thcjuftices  of  this  court,"     Ihid,     Sec  the  ni 
Xrin.  2  QpQ,  Z,  aind.^thec^cpUnatlon  thereof  of  a  laftJt- 
-  .   ■  .  ^fol0tton  refpeQin^rdeclaring  againfl  a  priioncr. 

Plaintiff mnft-  T^*'  wierci  any  defendant,  bemg  a.priforiermcofa^ 
declare  in  two  rof  AW  marftal  6f  tjife  court  ti|K)n  fflr(/«^  procefs,  ftiaSbt 
terms  on  ap  ef.  ^j^^j^  ^^  detained  In  ciiftody  of  anyfherifF  of  eiiis  bi|- 

cape  warrant,    •  ,  •         •     k   >    r     ^     «      *  "^  ^     r  .i'  _^    i    \ 

«d«m^  py  virtije^ofc"  a  judge's  warrant  of  this  court,  toitt 
refcape  m^Se  fcomthc  c^flody  of  the  marfhal,  *'  Us 
*'  ordered  that  t'he  plainerff  in  fuch  afili^n  thiill  ^c3«? 
*^  againtl  theiaid  defenUant  in  cuflody  of  fuch1her!ff,ft^ 
^*  rfore  the  crid^of  iKe  fecond  rerm  after  fuch  takiag, ^b«^ 
\\.  ^*'  wite  a,y«^r/^^tf/  fti3tf  be  made"f6r  fiich  drferttte.'* 

Declaration       -      '^^O't    1   J^oi^  jD^  Complnms  o{  Richatd  Fim^sfS^ 

tgainft  a  prifo-        to  <wit.    J    b  the  cuftotlv  of  the  flier  iff  c»f  the  coWl 

°h*^  j?^°!l^y**^6f  Surrey ^  by  virtue  of  his  majelly^s  writ  of  ^ft/jf,  iffiSH 

theftcnfF.        .,out  of  the  court  of  our  lord  the   king,  belore  iteflfc 

JiiinfcIF,^inft.'tt^e  faid  tR/'^ //^n/,  at  thfe   fuit  of  tfceW 

•'yo/i)*,  retuVnable'^brfore  the  kiii^liirrirdf  at  f^tflimi^^ 

-oxiFr/^lfity-Dext'^ftcr  the  njprrow  of  the  Holy  Trimly^  tfl 

.  .J>lea  of  ^trefpalVon  the  cafe,  for  ihat  Whereas  (as  in  otW 

:  declarations)  add  ^pledges. 

Of  delivering       'tngrofs  one  copy  on  treble  penny  flampt  ptrcTuMli 

and  filing  decla-jrrui-filc  it>.with  thc  clerk  cF  the  declarations^,  then  roiil 

ration.  *  three  Other  copies  on  trc^e  i^.  paper,  one  of  wh-chii 

Jiver  to  i]}C^oakr  of  tumi^y,  in  wbofe  cuftody  deTeodfl 

is.ii^ -alkiog.  hM  ^t  ^he  fame  tlnau/ ** //"  it/^^Wjrf  ' 

vyin^"  pay  hiin  ix.'if  he  acknowle«Jge5  that  dc 

(f  .'  ^A    m.cuftodv^  *  make  an  affif1:ivit  of  the  i"cr vice, 
T"3  7/  iit. cither  before  a  judg^  or  commtfTioner  in  the 

.annexing  oti^  of  the  conies  of  the  dedarailon   deli««^i 

thereto,;  when  it  h  fworn,  make  an  offiice  cnpy  of  li 

.affidavit  of  the  fervice  on  treble  6d.  annex  k  to  yotrr  cth 

.copy  of  the  declaration,  take  both  to  the  clerk  of 

■  ,/   ;      rules,  who  will  give  a  rule  to  appear  and  plead  on 


coftV)  ,hrmg  Uek  fimn^t^acl'  leave  him  theorigiAAl,  ^wlikh 
Jbe-Ales.  PayjA^rf, 

JainDem,  plaintiff, 
1n(be£f/«'/i90ifi(.  and 

J.  Jt.  •r»  {jTr.  g!emiafiian,  maketh  oath  -and  fluth»  The  affidavit. 
TiuU he  did  oofhe  day< of  kft ipAft^ 

ikliwsr  tiaeo  C.  X>.  igai^ler  or  keqier  of  his  majcAy\gacJ 
ID  and  for  the*  county  of  Surrey,  a  true  copy  of  the  de^ 
cti|rati<»  hereunto  lamcaiod;  and  the  £ud  .gaoler  or 
fcepper,  ihen  acknowledged 'to  ibis  deponefnty  that  tte 
tiki  .d^Eendant  fwas  «  prifoner  in  the  feid^oi,  at-the  fuit 
«fthe:fafdfilatDtiff ^^i^^'Wyby  Ttf tue of  awr k  ^'lathat 
iSuedont  of  diis  faonouraUe  oDurt,  rommaUebefeFe  (he 
delivery  tbeimf. 

A  deoiand  nmft.be  tnade  Wi  wridng  6f  theiffea^  -either  i>«m{ind  of  pie* 
hj  Umernig^asie  fcoihe  frifingr^  ga^r^  )or  Awf*<y,  Ijc-r  "^^r^'^*^'^-. 
me 'you  .can-fign  judgment,  and  not  oo  the  hack  df  the 
dedaratton,  pay  bitt  ix«  aod  if  defendant  doest  not  tfilead 
fwitbin  the  ittme,  fign  Jud^ent,  asd  gtv«  .ofitioe  of  id* 
qotrf  to  the  iprifimr^  g^l^9  ot  iturmkj^  and  pr<K:«ed 
fl^aioft  inm  as  in  x>liier  cafes  ^excepting  >that  he  nUft  be 
prooeedtd  sgaifdl  to  final  judgnnnty  ipaitbb  /Ar«  tftms). 
See  after,  iheTide.    Trm,  z  Sfo,  a. 

But  if  you  forget  to  fign  your -jttdgment  upon  ^e  firft  Roles  to  pieari 
tttle  to  niead,  younnay  in  the  nesK  tenm  give  a  frefli  ^^lej^Jw-^^'a^a 
«)d  make 'a  AaA 'demand  of  phsa,  4ind  for  wwuihere<if  rule. 
fign  judgment;  km  if  be  |>iea'ds,  ieein  wkat  time  he  is 
limd  fo  to  do  in  p.  442. 

After  you  haiioe  obtanied  final  judgnvent,  the  ptiibnerMttft  be  charged 
♦  muft  be^^r^d  in  execntion,  within^  rv»*fr«/ next  jjJ.J'^^^^JJj^ 
niter  fuch  fodgment  <b  had  and  obtained,  the  ietm  in  terms. 
4rhich  the  jwigmta  ii  fgntd' to  be  accmuUed  meci  tke  iwo  /'^^ ^  S^ 

You  make  out  a  ca,fa.  and  lodge  it  with  the  ft^iff  ^^V'A^  ^^^^ 
^  the  county,  which  is  fufficient,  -pay  him  2s.  4^.  and  it  is  ccotioa*la'cu*f-' 
'  necd&rv  that  the  judgment  be  ^ntred,  .^hakHicd^  «nd  fi^  ^^y  of  the 
of  record.  _;    .  ^*"^- 

If  rhe  defendant  isTn  cuflody  in  Newgate^  Ludgate^  or  if  defendaftt  in 
any  other  wwtfy.or  <vQr  ^aoL,  ^t  the  feiitof  any  otbcr^perjon,  <?uftody  in  Ne^- 
the  pisiiatiff  muft  fne  out  pit)ccrs  agabft  him,  ^dircaed  to  f^7t'of^^aV«ter 

fach  pUiotifF. 


luch  (hierifF  or  iherifi%,  a$  the  cafe  U,  and  fuch  fffotrf 
mud  be  left  with  him  or  them  at  their  office,  in  otit\  to 
charge  fuch  defendant  in  cuftody.     In  this  cafe  yoa  make 
affidavit,  and  fue  out  writ  as  in  other  cafes,  pay  flienff 
for  charging  him  in  cuftody,  *^2/.  4//.  and  fuch  pbindff 
,  muft  proceed  againft  the  deifendant  a%  before  cfiredcd, 
otherwiie  he  will  be  fuperfeded,  and  N.  J3.  he  is  to  file 
a  bill  in  this  cafe   before  he  delivers  the  dedinuioo. 
^Sayer.  flip.  49.  • 
How  to  proceed      If  the  defendant*  is  in  the  cuftody  of  the  marfhal  of  the 
V^S^^Uht^H"'  ^^*  P^'<f<^"»  *hen  make  onlj^two  copies  of  At 
marfliai.  bill,  one  on  parchment,,  the  other  on  paper,  on  trdik 

id.  file  your  bill  firft,  then  deliver  the   copy  to  th 
iupikey,  or  prifoner  himfelf,  but  it  is  beft  to  the  turd^jt 
and  in  this  cafe  no  affidavit  b  requifite,  but  you  gift  1  1 
rule  to  plead,  and  demand  a  plea  as  in  other  cafes. 
When  to  ple^A      When  a  bill  is  filed  againft  a  prifoner  in  cuftody  of  tie  ■ 
iparflial,  if  a  copy  of  rt  be  delivered  for  him  to  tk  ; 
turnkey,  four  days  exclufive  before  thd  end  t>f  (he  tenv  I 
a  rule  to  plead  being  given,  andplea  demanded  (not  m  ^ 
the  back  of  the  declaration),  the  defendant  (hall  pleitl » 
..   of  that  term,  or  f^idgment  may  be  figned ;  but  if  tbi 
bill  be  ncft  filed,  and  thecopy  delivered /our  ^7/  ^xddm 
before  the  end  of  the  temiy  the  defendant  may  imparlcin^i 
the  next  term^  N.  onR.E.  $  fV.i:f  At. 
Trial  ftod  jadg-      You  muft  alfo  proceed  to  trial  and,  judgment  witlK| 
««nt.  three  terms  next  after  declaration  delivered,  ♦  accowi* 

C^jL'Iq)    'ng  ^hat  term  one,  R.  Tr,  2  Geo:  i,  and  alfo  chai^  tk- 
•^*^/    fendantln  execution,  within  two  terms  zhtx final  jmp^ 
figned,  accounting  that  term  as  one.     Hnd, 
Declaration  Middleffx^  (fs.)  A.  B.  complains  of  C  />.  be\T!|  a 

againft  apt iioner  the  cuftody  of  the  marfiial  ofithe  Marjbaffed  of  our  Wit 
ISi^Kj?^'^'*'*  the  king^  befbre  the  king  himfelt:.  for  that  wkireat,  m 
pledges ;  you  proceed  as  in  other  cafes  ta  fign  judgmetXi 
if  no  plea,  iic.  j 

Ho^  to  charge  a  'Prifoner  m  E^Cecution  m^ 
.    Ci^ody  0/ the- MarJhaL 

GET  a  rule  from  the  clerk  of  the  rules  for  the  miHhJ 
to  acknowledge  defendant  in  bi^  cuftody,  then  t&ke  fiBS* 
-andleaye  it  at  the  marftul's  houfe  with  lO/.  6^.   be  ^ 

I 


*ritc  in  ackno^ledgnfcrit  tliefeoh,  which  you  gel  froifl 
Aim,  ihth  (ak^  a  piece  of  parchment  without  a  ftamp  in 
the  (hape  of  a  bail  ptece^  and  enter  the  comnuftitur  diere* 
<*thus: 

"  trifdty  Term,  24  G/o.  3. 

•^  Sttrrmtmt  znitVfff. 
^  ISiddUfex^  to  wit,  Richard  Fern  is  committed  to  the 
••  cu(U)dy  of  the  nriarflial,  £?r.  in   execution,  at  thfe  Cmmittitur 
•*  fuit  of  foiri  Dem,  in  a  plea  of  trefpafs  on  the  cafe,  P*'*'*'*' 
A  'l'*^''  4^/.dam^es,  there  to  remain  until,  Wf." 
t  /^.  attorney.  Judgment  ofEaJler  Term, 

24  C^^.  3.  Roll.  566. 
J  Tak^  this  to  the  cterk  of  the  judgments,  and  file  it 
fiui  him  before  the  laA  day  of  the  term  in  which  you  arc 
) charge  defencfaht  iri  cuffody,  as  he  mud  enter  it  on  the 
^  or  defendant  is  fuperfedable ;  4  Burr.  1841,  pay. 
)te  Zf.  then  enter  the  committ'ttur  in  the  mar(faal*s  book» 

f?ihe  cl^rk  of  the  judgrnents,  which  is  neceffary  to  be 
y  before  yoli  deliver  it  over,  pay  6i 
..    For  prevcnfirig  the  detainer  of  prifoncrs  charged  by  Charging  in 
l^ratioiis  iri  (he  ciiftody  of  the  marihal  of  the  ilf^r- ^wftoflr  of  the 
fffedof  thiscoiirty  where  the  caufe  of  afiion  againft^'d^t^inj^r*! 
|b  fuch  prifoner  docs  not  amount  to  10/. ;  **  It  is  or-  new  pijuntifF. 
|(ereJ,    that   no  declaration,    whereby  any    prifoner   (^Aao\ 
uaii   be  charged  in  the  cuftody  of  the  marftial,  fliall    ^  T^    ^ 
pefumcient  caufe  of  detaining  fuch  prifoner  in  cuftody, 
^nte^  an  affidavit  that  the  plaintiflPs  caufe  of  a6tion 
Ig'kind  fuch  prifoner  does  amount  to  10/.  or  upwards, 
%%[\  be  firll  Riade  and  filed  with  the  cterk  of  the  rules 
tf  this  c6urf,.  and  the  fum.  fpecified  in  fuch  affidavit 
palf  5e   indorfed  by  him  upon  fuch  declaration  befoce 
pe  leaving  thereof  with  the  turnkey.**    /{.  £.   15 

tIc  a  bill  (if  in  vacation)^  as  of  the  preceding  term,  How  to  procetd.. 
f  nsiike  afRdavit  of  your  debt  if  above  10/.  which  is  ^ 
«  fwrom  before  a  judge  (or  Mr.  HeierdenJ^  take  a 
r  on  treble  penny  Aampt  paper  of  the  bill  with  you, 
ihe  affidavit  to  the  clerk  of  the  rules,  he  will  indorfe 
it  declaratioti  the  fom  fwom  to,  E.x$  Geo.  2.  leave 
iafiichr^it  with  hirti,  pay  filing  2/.  the  declaration  fo 
ted  xnuft  then  be  delivered  to,  or  left  with  the 
^  C  c  turnkey 


turnkey  of  the  King^s  Btnch  prifon»  pay  him  w.  be  wl 

acknowledge  defendant  in  euftody,  then  proceed  as  Ix- 

fore.     2  Burr.  105a.  R.  E.  j^Geo.  2. 

For  Felony.  jf  the  defendant  is  in  cuftody  of  any  goaler,  tff.  fa 

felony,    upon  producing  your  affidavit  (Worn  before  t 

judge,  or  Mr.  Heberden^  of  the  debt,  the  judge's  cW 

will  give  you  an  order  to  detain  him  -,  in  this  cafe  aflifc'* 

IS  filed  with  Mr.  Heberden,  and  fuc  out  writ  (or  if  birf 

Middlffex  with  Mr.  Marjhall)  as  in  other  cafes;  ttkctk 

writ  to  the  IheriflF  and  leave  the  order ;  pay  21.4^. 

JheFiwte**       *^*  prifoncr  in  the  Fleet  charged  with  a  dedandM« 

ch»rg«f  with    tlie  Common  Pleas,  removes  himfcif  by  haheas  corfas  wik 

<recltritioo,  trtd  cuftody  6f  the  marjbal,   the  plaiotiflF  ^luft  proceed » 

n!!^!»^5?!^i$;^' j"<*g'«cnt  »n  t^^  Common  Pleas,  and  then  may  any  I* 

proceed  in  C.  ^.  back  by  ^tf^^tf/  corpus  ad  faUsfaaendum  to  charge  »■ 

execution. 
Jom*^*™*"^***'      *  ^"*^  ^^  likcwife  if  a  prifdner  in  ciiflody  of  theniH 

(°"  *  V  (hall  be  charged  with  a  declaration  in  this  court,  arffc 

^4'/ removes  himfeU  to  the  Fleet ^  the  plaintiff  rauftpniM 
to  judgnient  in  this  court,  and  the  defendant  broa^btF 
by  Ha.  corp.  adfatir,  to  be  charged  in  execution.        • ; 
The  term  and  number  roll  muft  be  ihdorfed  oi  fl 
habeas  corpus  ad  fatis faciendum. 
If  defendtnt  ifl       If  a  defendant  in  cuflody  on  a  common  pkas  pnc^^ 
1p.  proceA  be  '  Committed  by  this  court,  or  a  judge  of  this  court,  t»  fc 
commit ed  to    Kin^s  Bench  prifon  before  declaration  delivered,  the  jl* 
the  jr.  B.  before  fjg-^,jj„„jj^  declare  againft  him  in  the  OwiMfwn  iYw  til 

•eclarttion.how  .        ,,  ^-  .-         ri^  >    -  .^ 

lo  proceed.  ctut  removing  him  to  the  prifon  01  that  court  by  ».  <>i 
ai  refpondcfiaum^  but  he  may  declare  againft  him  in  4 
coun  J  and  for  default  of  declaring  in  due  time,  this  cw 
may  difcharge  him  out  of  cuftody.  N.  B,  A  biH  tfi 
bcr  filed  before  declaration  delivered. 

•  ■       '  .  I 

How  to  proceed  y  original  againji  ihd  2| 

fendant  in  cujiodj  oj  the  Sheriff  of  i( 
County.  \ 

IF  dcfetidam  is  in  cullody  of  any  ftieriff,  £/r.  opoB 

fpuial  capias,  you  then  declare  againft  him  by  deii*dl 

a  declaration  only,  on  treble  penny  ftampt  paper,  thrt 

DccU  ation.  Surry,  10  wit,  Ridard  Fenn,  late  of,  fcfc.  jcsman,  1 

attached  to  anfvvcr  Join  Demi  in  a  plea  ot'  trcfj^afsosl 

o 


3^i:<roner]Bt. 

cafe,  and  whereupon  thfe  faid  John  Detm  by  J.  J.  his 
attorney  comfdains :  That  whereas  (as  in  other  cafes)  but 
you  do  not  alledge  by  original  m  whofi  cuflody  he  is ;  but 
affidavit  of  the  fervtcci  isrequired^  and  you  proceed  ^he 
fame  as  by  bill  afterwards. 

If  in  cuftody  of  the  marflial  declare  againft  him  in  the  if  ia  cnftody  of 
frroe  manner,  and  do  not  alledge  him  to  be  in  the  cuftody  t^«  mvfliau 
ofthemarihal. 

•  Having  now  ibewn  how  prifoners  are  to  be  declared  (^a^q^ 
againft  and  detained,  \x  will  now  be  requifitc  to  flicw  *  ^^  ^ 
when  they  are  to  appear  and  plead* 

U^ithin  what  Time  Prifoners  have  to  plead  in 
County  Goals. 

That  upon  every  arreft  by  mefne  procefs  out  of  this  if  declmtioniie 
wore  returnable  the  firft  day  ofEafter  or  Michaelmas  itm^^^^^''^^^J^^^^ 
wd  a  copy  of  the  declaration  be  delivered  before  menfem  ^^^^  the 
^cha^  or  craflimm  amnutrum^  and  affidavit  of  the  deli- morrow  o^All 
my  thereof  made  and  filed,  the  defendant  does  not  ap-  ^^'j^'^  ^f^^^^ 
^ar  before  the  end  of  ten  days  after  Eajler  or  MSchaelmas  aty/Ifter  term. 
hms  reQ>edively,  judgment  may  be  entered  againfl  him, 
tiles  having  been  given:  But  it  he  appears  before  thelfhetppears, 
nd  of  ten  days  after  the  term,  he  (hall  imparle  until  the  "*y  imp^rle  liU 
txx  term  (unlefs  the  adton  be  in  London  or  Middlefex^  ^^int^ij^lr 
nd  defendant  be  in  prifon  withinyor/y  miles  of  London  or  MiiditftM^  6ec. 
f€jlfnsn/itr)\  then  though  he  doth  appear  before  the    . 
rpration  of  ten  days  after  the  end  of  the  term,  be  (hall 
lead  two  days  before  the  eJfiMgnday  of  the  next  term,  and 
I  default  thereof,  rules  having  beeir  ^ven,  judgment 
lay  be  entered  againft  them  as  aforefaid.    R.  E.  5  IV* 
fM.fea.i. 
If  a  copy  of  a  declaration  be  delivered  agm&  fuch  <fe-  ^^*^  ^^^ 

m     .  c  /■^/•z-r^n^''''  /•  W^  delivered 

ndant  on  or  after  menfem  pajcha  m  Eajler  term,  or  craf,  <««  momh  after 

men  ammarvm  in  Michaelmas  term,  or  in  Hilary  or  TV/-  Bafttr^  or  the 

fjr  term,  and  thereupon  the  plaintiiF  gives  rules  to  appear  ^,2^^ lL  ft^ 

\d  anfwer ;  then  if  the  defendant  appears  two  days  before  Urj  or  Trimty 

e  effoign  day  of  the  next  term,  he  (hall  imparle  until  the  ^^^^  '^  «««f«^- 

id  next  term;  but  if  he  does  not  appear  wuhin  thatJ^'g^^JJJI'e*' 

ue,  judgment  may  be  figned.    IMdje^.  4.  fjUj^n  day*  ^'• 

If  a  wnt  be  retumaUe  in  any  term,  and  a  copy  of  the  if  decitration 

daration  has  been  delivcfcd.before  the  e/ToigndzY  of  the  ^}^y^^  *>«^'« 

CC2  ^^        ^     „,^,'/«r«ra.yofihe 


next  term  after  n^xt  itrM,  tfat  t>lakttiff  in  focb  ncxt  tcrm  may  give  rab 
the  mum  of  the  t0  appear  and  aniwcf,  and  if -the  defendant   does  nd 

(^'^!^'  V   appear  and  plead  *  iipo»  the  expiratioil  of  the  vsksf 

443y  judgment  ifaall  be  given  i^ainft  bim.  lUiLfiff.  5. 
ConftruaioD.  U  the  writ  be  returnable  oti  (irft,  fecond^  or  third  re 
turn  of  the  femo,  and  patty  atteAcd  and  in  coftcKly^  ad 
the  deckralioft  h  delivered  againft  a  piWoner  in  culkif 
of  the  iheriff  four  days  before  the  end  of  that  txna^  he 
fhall  appear  and  ^ad  in  eight  days-,  prcitided  the  afidav^ 
is  filed  in  due  time  of  the  (ervice  and  vAt  gitpeiu 

But  if  not|  he  has  till  two  days  before  the  ^j^a^dir 

of  the  next  term  to  appear  and  plead  thereto  ;  and  is 

cafe  of  negled  to  (igntbe  judgment  fhsci  tenft^  tfaetfi 

common  four  day  rule  to  plead  may  be  given  the  next 

term,  and  on  demand  of  a  plea,  and  none  defiveredor 

filed,  plaintiff -may  fign  judgment. 

***!» '^^***'*  fi-    '  A  prifoncr  may,  any  time  pending  the  adios,  and 

JutWr''    before  final  judgment,  file  fpccVal  bail,  and  juftify  fame, 

and  in  that  cafe,  he  may  be  dlfcharged  as  to  that  afite 

hy  fuperfedeaj,  if  in  the  Cuftody  of  the  {heriff;  if  meat 

tody  of  the  marfliinl,  by  a  judge^s  order  only.  | 

^^'foif^a'^t'not     ^^  ^  piifoner  plead  in  perlon,  he  does  not  pav  fbc  tfit   j 

.  ^yfo/ihtlffiie,  i'""^*  oihcfwife  by  attorney,  nor  muf(  you  diMverdit   I 

ftiitcr  if  by  at-  iflue  to  liic  attorney,  if  hr plead  in  perfbrt.  20^itfi  it. 

Though  t  pri-       ^^^  ^^^^^  ^^^'^  *  defendant  prifoner»  although  (uper<  | 

fooer  i%  fuper-  fedable,  ^ut  not  aflaally  fuperfeded,  if  found  in  coQodjf  | 

fet^abie,  yet  he  xnav  be  charged  with  a  declaration  at  tliefuit  of  a  tetr  ; 

:uj:^<i:cur  plaintiff.    4  W  1048.- 

Cavcit.  A  prifoncr  in  a  county  gaol,  (omefireeB  enters  l&c 

general  ifTue  the  fame  term  declaration,  is  delivarad  fa%» 
fore  a  rule,  to  ptea4  be  given,  fo  as  to  trick  thafAdnHff 
of  tlie  afTizes ;  therefore  be  careful  to  fearch  for  fiseii 
plea  as  you  cannot  proceed  to  judgment  withio  ik^mm 
terms :  And  I  remembtr  «  cafe  happening  of  this  fort,  a 
declaration  was  delivered  the  lad  day  of  Trmtj  ierm^  lo 
a  prifoncr  in  a  county  gaol,  a  pka  v)a$  entirtd^  iffkm 
affidavii  cr  rule  given,  (or  want  of  proceedi^  to  tfiat^  the 
Trinity  ajtzes,  tJie  defendant  applied  to  Mr.  y^  EhJkr 
(*AAjL)  ^  fof  *  fuperjideae,  who  refufedit,  becaufo  he  ourMi^ 
TTT/  j^j^^g  gj^^j^  notice  of  fuch  plea  being  entered,  or  deliterc< 
the  plea  to  plaintiff's  attorntY. 


0^htn  Prifoners  are  intitkd  to  their  DiJ^ 
charge. 

That  if  any  defendant  fhall  be  committed  to  the  cuftody  For  want  of  % 
of  the  marthil  of  this  court,  or  charged  in  cuftody  of  the  ^'^^^'j'^ 
•  rai.d  marfhal^  or  arrefted  or  committed  by  virtue  of  the  terms  defend- 
t»oceJs  of  this  court,  to  the  cuftody  of  any  flicriflFor  other  mt  may  be  dif- 
officer  wbatfoevcr,  at  the  fuit  of  any  pkintiff,  and  (hall  ^^V^ 
fo  remaip  in  cuftody  for  two  terms ;  and  the  plaintiff 
Aall  not  declare  againft  fuch  defendant  within  that  time  ; 
that  then  fuch  defendant,  after  the  end  of  the  ^fecond 
term  after  fuch  imprifonment,  (hall  be  difchar^d  out  of 
the  prffon  where  he  (hall  be  fo  detained  on  filing  common  , 
bail,  (igncd  by  one  of  the  juftices  of  this  court,  without 
gluing  notice  to  the  plamtiff  or  his  attorney.    R.  Trin. 
%  Geo.  I.  .  ' 

If  a  prifbner  is  taken  and  goes  to  prtfon  in  the  vacatipo,  ConftrnAioD  of 
tile  plamtiflF  muft  declare  againft  him  on  the  laft  day  of  ^*»'»  'Wie- 
the term  on  which  the  vri(  IS  returnable  or  he  is  ruper-« 
ftdable.     As  for  inftance,  the  writ  fued  out  in  Tr/niiy 
▼Nation  returnable  the  (irft  return  of  Mic/ia<lmas  tcrrn^ 
the  defei)d*nt  is  arrefted  on  the  ift  of  November,  plaimiflF    . 
muft  declare  the  laft  day  oi  Michaelmas  tenp.     So  ruled 
br  all  the  jud^s.    So  n  he  continues  at  a  lock-up  houfe 
till  after  the  ^/|7f  day. 

If  he  is  uken  in  the  term,  then  the  plaintiff  has  all 
iiat,  and  the  laft  day  of  the  next  term  to  declare  againft 
him :  So  if  he  puts  in  bail  and  renden  in  the  term, 

1  take  it  if  the  defendant  is  taken  on  the  ejfoi^n  Uaf  of 
the  term  in  which  the  writ  \&  returnable,  that  he.  has  'till 
^^  fftd  of  tAf  fecfind  term  t9  declare,  bccaufe  the  ejfoign  day 
h  the  commenctment  of  the  term. 

*  To   difcharge  a  prifoner  oo  the  plaintiff's  not  de-  How  to  dif* 
daring  if  in  cuftody  of  the  flvriff,  i^c  ge:  a  certificate  J^rj^^'i^j: 
from  the  goaler  of  the  cajiife^  he  is  charged  with,  and  an  cUndg  m  i 
gfHdavit  of  his  having  figncd  fame,  then  take  out  a  fum-  ^V^^^'^^K 
mons  fraai  a  judge  to  (hew  caufe  why  a  writ  q(  fuper^  (445) 

i^etUai  (h6uld  not  ifTue  to  difcharge  the  def&ndant;  fervc       ^J^^ 
ame  on  plaintiff's  attorney,  and  if  he  docs  not  attendf 
m^k^  aSiflavit  of  fuch  fervlce  and  attendance  thereon 

C  c  3  ^     (fis 


(as  there  is  but  one  fummons  nectjfarf)^  and  then  the  Judfi 
will  grant  you  an  order  for  a  fuderfedsas^  upon  firm; 
comnnon  bail ;  pay  Ibmmons  in  term,  t  x.  vacation,  a'. 
order  as.  common  bail  is.6d,  fuptrfedeas  figotng  ii.U 
feal  7^.  . 

If  ittciiAodyof       I(  the  defendant  is  in  cuftody  of  the  marihal,  apply  ta 
chciqtfihai.      the  clerk  of  the  papers  of  thciCiig*/  Bench  prifonfcri 
copy  of  the  caufes  wherein  he  (lands  charged,  thentike 
out  fummon^  as  before,  to  difcharge  the  deiFeadant  thot- 
on,  and  ferva  it  on  plaintiiF'5  attorney,  if  he  does  not  it- 
tend,  an  order  will  be  made;  upon  filing  common  bil 
and  the  iparflial  (upm  the  clerk  of  the  commn  Mb  ctr^ 
fate),  will  difchargc  the  defendant  without  a  fiferftitSf 
pay  for  it  i  /. 
If  by  original.        |f  the  adion  be  by  original,  then  proceed  as  aboit, 
and  when  you  have  got  the  order,  file  an  appeanoce 
with  Mr.  Jdams  the  filacer,  pay  2  x.  6d.  and  he  vl 
make  out  a  fuperfedeas  thereon,  pay  3/..  10  d.  figninji 
feal  7  d.  if  in  cuftody  of  the  (heriff,  if  in  cuftod;  of  tk 
marihal,  he  will  certify  to  him,  the  fame  as  by  b3|  pj 
him  for  certificate  1  /. 
wktt  will  pre-     While  a  treaty  fubfifts  between  the  plaintiff  and*- 
}e^Ji.      '^^    fendant,  who  is  a  prifoner,  plaintiff  is  not  oblig^  to  de- 
clare within  two  terms,  3  fyuf.  455.  but  it  muft  be  btn 
that  fuch  treaty  prevented  plaintiff  from  declaring, 
bl  hld^of't^'    ^^  !**^  defendant  fuperfede  for  want  of  proceedingte- 
imdjgmenu  ytt  fore  judgment,   yet  the  plaintiff  may,   after  judfinet 
oititttiiF  mty     obtained,  take  hinj  in  exectftion  ;  but  otherwife,  if  k' 
allurfo^^l^^^^^^^^  fuperfede  for  want  of  charging  b  exccati* 

of  charging  in      R»  T,  2  Geo,  I . 
cxccutioa. 

.(*446)  "^  When  intitled  for  want  of  proceeding  ^^ 

Judgment^  &.C. 

Thttforwiotof  And  if  fuch  plaintiff  (hall  declare  againft  fuchdrf»- 
TiS^of  7«4-  ^*"^*  *  Pfiioner^  in  aiftody  of  the  marfliat  of  this  coort; 
ment,  6t  of  or  any  (heriff  or  other  officer  as  aforefaid  remaining,  «dJ 
chtrgingfn«e.(hali  not  proceed  to  trial  or  yiigmttii  wt^  three  tent 
twoTermi,V '«'•*'  ''ft'T  fuch' declaration  delivered  (the  term  in  which  tk 
fendant  (hill  be  declaration  (hall  be  delivered  to  be  accounted  one),  or  if 
difchwged.  any  plaintiff  (hall  obtain  judgment  in  tlie  court  hertii 
any  aSion  again(|  any  defendant  a  prifoner,  and  ftJ 
■■•'■*'  vA 


!5rifonerjflf. 

not  charge  the  fa'd  defendant  fo  in  priforf  remaining,  in 
execution  upon  the  judgment  fo  obtained,  witiin  two  terms 
next  after  fuch  judgment  fo  had  and  obtained  (the  term 
wherein  judgment  ihftll  be  obtained  to  be  reckoned  one), 
then  fuch  defendant  fo  in  prifon  remaining  fhall  have 
icave  to  file  common  bailj  or  to  fue  put  a  writ  oi  fuper^ 
frkas  out  of  the  court  here,  according  to  the  courfe  of 
tfab  court  for  his  difchar^e  out  of  cuftody  aforefaid, 
where  he  (hall  be  fo  detamed,  to  be  granted  by  one  of 
the  juftices  of  thb  court,  if  caufe  fhall  not  be  (hewn  to 
the  contrary  by  the  plaintiff  or  hi»  attorney,  upon  notice 
to  them  or  either  or  them  given  by  the  attorney  for  the 
defendant,  and  oath  of  the  faid  notice  to  be  made,  if  the 
faid  piaintiflF  (hall  not  appear  before  the  judgcf  aforefaid, 
to  hinder  filing  the  common  bail  aforefaid,  or  making 
the  aforefaid  writ  of  Juperjededs^  R.  Trin,  2  Geo.  i. 
For  the  better  underftanding  of  this  rule,  it  may  be  Expiantiion  of 

E roper  to  ftate  the  proceedings.    If  the  declaration  is  de-  ^^«  ''"'«• 
vered  in  Hilary  term  1 784,  the  plaiptiff  mud  fign  final 
judgment  the  lad  day  of  Trinity  term,  and  charge  defen^ 
JaU  in  execution,  the  taft  day  of  Micaelmafttrm. 

If  a  writ  be  filed  out  againft  hufband  and  wife,  and  if  writ  le 
the  wife  only  be  arretted  and  detained  in  cuftody*  (he  tgainftKyibaQd  ■ 
(hall  not  be  compelled  to  put  in  bail  for  her  hulband,  but  "fc'^jfcJfttfy, 
may  file  common  bail  for  herfelf,  *  and  have  zfuperfedeas  (he  (hail  not  put 
for  her  difcharge,  but  if  the  hufband  only  be  arretted, »«  ^'^  f^'  *'<''' 
he  (hall  put  in  -bail  for  his  wife  as  well  as  hipifelf.    R.  *'"jf*'^-       . 
Trin.2G€o.x.  v447) 

PlatntifFs  proceeded  to  final  judgment  in  Michaelmas  if  pU^ntiiF^  bc- 
term  1767,  the'plainliflFs  became  bankrupts  between  ^^^^^  ^™\^)5[''^'' 
and  Hillary  term,  and  the  attignees  fued  a  fcire  facias  for  ^^l  i^ie^duo 
execution  upon  the  judgment,  returnable  the  i<^  of  Hi>-  diligence  to 
Itary  1768:   The  defendant  pleaded  a  plea  which  was  *;^*;^^  ^^t^*^"' . 
held  bad  upon  demurrer  m  fame  term,  and  therefore  the  on,  y«t  if  de- 
defendant  prevented  himfdf  from  being  charged  in  exe-  fmdantprevtnit 
cution  in  H/Ztfry  term,  which  might  have  been  done  ifJi.u'JJlj'i/', 
he  had  not  pleaded.    Now  upon  motion  for  %  faperfedeas^  perfedtJ. 
the  court  held  that  the  bankrupts  could  not  charge  the 
defendant  in  execution  in  Hilary  term,  becaofe  the  aiSg* 
nees  were  intitled  to  'the  benefit  of  the  judgment,  there- 
(ore,  the  rule  for  the  fuperfedeas  was  difcharged,   the 
Hffignees  having  made  due  diligence,     2  JViif.  378. 


1  furrcnder  If  a  defendant  furr<n4ering  himfelf  aher  judgmcm'n 

;^';^"^P^^^difchargc  of  his  bail,  the  plaintiff  muft  charge  himii 
m  execation  in  execution  in  tw9  tcrjns  (the  Urm  wherein  hfurreden^  H 
a  termsy  anlefs,  ^  accounted  one  J  or  he  may  be  difcharged  on  fi&ng  cos* 
^'  mon  bail;  unlefs  proceedings  be  fiayed  bywritolFenv 

or  injun3ion. 
Dfiiiy  by  »  writ     If  defendant  delays  plaintiff  firpm  prqcet diqg  by  «il 
of  error.  ^  error,  he  muft  (charge  him  iq  cxeputioji  tw  ^ 

after  affirmance,  including  the.  term  in  which  the  pif  \ 

roe'nt  is  given.     2  IVilf.  280. 
£^j?!?*tVrm,'°     .   If  »»e  renders  iq  Eaffr  tefm,  and  dp^lmUQD  i5W|j 
»iid  dcduat'oo  Hilary  (although  plaintiff  has  tried  his  caufe),  y^tMj 
filed  of  H/V/tfry,  not  bouud  to  fign  final  judgcnt^nr,  till  the  liftdij4: 
rJi  jidgn^S.^"  7r/ri/y  term  ;  nor  to  charge  him  ip  execution  lilltheli  I 

day  of  Mic/uulmas  term.  .,] 

How  to  dif.  To  proceed  \o  dilcharge  the  prifoner  for  tfe  m 
^^t'^i^ll^t'  V^^^^^^^^Z  ^^  judff;«ent,  or  charging  in  exectiftoiij 
ing  to  judgment  <Jue  time,  apply,  //  tke  defend^  it  in  c^fiodj  ^  f^ 
and  execotioo,  Jberiff,  to  the  gQS^ler  for  a  copy  of  the  caufts  he ) 
'^;,^J;***y^f^*^'againa  him,  s^nd  what  proceedings  have  b^nbiv^ 

him,  get  an  afiid^vit  of  his  having  Cgned  the  f$mtt 

(*  ^Q\  that  the  name  thereto  is  his  *  band-writing,  ibea 
44  /  put  a  fummons  to  (hev^  caufe  at  a  Judge's  chas! 
which  fcrve.on  the  plaintiJPs  attorney,  if  he  does  not 
tend,  you  will  upon  the  third  fummons  have  an 
courfe,  oil  an  affidavit  of  the  fervice  and  due  atte 
but  if  heHthould  attend,  and  it  is  a  country  caufe  at| 
tance,;  tHC  firft  is  ao  order  niji^  within  a  limited  Q| 
*  giving  time  to  the  agent  to  wpte  to  His  client,  ^njlN 
an  order  abfolute,  if  no  caufe  ihewp;  the  stents  iotoi 
generally  indorfe  t*he  fummons^  unlefs  <;aufe  Ibewaif 
week,  yc.  ^ 

Upoh  the  order  in  either  cafe  being  naade,  yoQ 
iffue  out  a  writ  of  fuperfedeas  fgr  his  difchargcj 
fee  hereafter. 
In  ciiAody  of  If  thc  defendant  is  10  cuftcdy  of  the  maiAi^, 
tbc  QDftiiiiai.  get  a  copy  .of  thc  caufes  of  the  derk  of  tbc  p^penofi 
King's  Bench  prifon  (no  affidavit  is  oco^ffary  of  bis " 
ing),  take  out  funnmons  as  before,  and  upon  ^b( 
being  obtainet],  file  bail  with  the  clerk  of  the  comflil 
bails  (f  by  bill,  (if  by  original  enter  appearance  widi  16 
Adams,)  who  will  give  certificate,  for  a  difchargcoaM 


hcio^  filed;   and  if  ^ppefir^nce  e^ll^ed^    Mr.  A4mt 
toak.  ' 

h  the  £;igV  Baici.  .  and 

C.  Z?,  dfifcnd^ntp 

J.  G.  of,  Wf.  gent,  makcth  oatb  and  fai*.  Th^t  he  did,  A®*^*!'**  •*"/«- 

w  a»e--^day  of laft  paft,  ferve  a  true  copy  of  the  Zlt!  ^  ^      ' 

IWQions  hereto  i^ine^di  on  Mr.fi>  /•  ivho  a^s  a^  atfor. 

^7  ^  ^nt  for  t{ie  plaintifF  in  this  caufe,  by  leaving  the 

pmp  at  the  boufe  of  the  faid  fl.  I,  in  .   --■»,  with  the 

jbjlp  or  forvaot  ther-p,    A^id.tl^is  depQ9ju?(  further  f^th, 

flial  he  did  alfo  ferve  Mr.  H.  /.  with  another  ti^?  cgpy 

f  tbt  iiimmoos  herrtp  ant^^v^d,  op  ^h^ '»«<-^  day  pf 

■■  tiii  Uft,  by  leaving  thic  fanaf?>yith  the  d^rjc  or  fsf^  ' 

141  pf  tfaip  Ciiid  fl.  /Tal  his  houfe  aCorefaid.    Aod  thia 

ipopf Qt  diii  aJii),  m  Uic  -r««  iay  of  ■  *i..>  -  lait,  pei> 

iW'ly  feiw  the  faid  H-  /,  >ykh  a  true  «ipy  of  the  ium- 

MQ8  hierctp  unacxfd.    And  this  d^n^m  did^  onjtbc 

Ipaeral  days  tqeiaionrd  in  *Jtbfr  faidfumai«w»  duty  ^*  (    44QJ 

Dd  at  the  channbers  of  the  right  honourable  WHUam  ^     •  " -'^ 

^(oSAI^miffifl^  \sxS^rjian(U'Im^  Ckwfry..h^  Loa^on, 

|jpo  one  aitf^pdi^d  <U)  beb^If  of  the  filid  pWintiff. 

M  k  VfTj  cqimpo9  to  fave  ihis  afiid^it  ^  \if4  tjhr^e 

PWWVJfe?,   by  getting  olfiintiff^s  ajttorpay  to  go  I9  ihf 

Umbrrs ;  find  the  (Jerk  will  mak<5  an  order  iippn  haar-  •• 

1^  If  it*s  a  cpuDtry  caufe,  the  ordef  will  b^  nifi,  ufAti^ 

A  19  (hewo  in  a  week, 

MTf ^  ib^  third,  Wf .  to  ih?  (herlflf  of  Kent^  gr«#ting,  Superfedeas  for 

l^as  it  was  lately  comnaaBded  that  you  fliould  take ''^^  *'**^*™*" 

mrd  f^atnf  if  he  nught  b^  found  in  your  bailiwick, 

f  keep  h\P^  ^fely,  ib  that  you  i|)ight  have  his  body 

pip  u$  at  fy^ejlmuft^r,  xinW^dtitJH^  next  after  fifieeii 

il  pf  JS^P<ri  tp  anfwer  to  Join  Z?^w,   in  a  plea,  of 

pa&,  and  alfo  to  a  b'dl  of  the  faid  J^ki,  to  be  e^hu 

KI  ^^ioft   the  faid  H^hard^  fof  ojie  hundred  pounds 

0  prQOulie$,  ac^ordingfl  i:fc.  and  beeaufe  the  faid  Rich^ 

puna  into  pur  court  before  us,  and  hath  filed  v:^ni* 

a  bail  ill  tb£  faid  adion^  and  the  faid  Jo^n  not  having 

Ur<d  a^atnil  him^  within  two  ternis  next  sSxrt  the 

/aid  taking,  therefore  we  command  you,  that  you 
iHy  ceafe  troro  taking,  arreting,  or  imprifoning,  the 
Rf^iard,  or  any  ways  moleding  him  on  that  occafion, 

and 


and  no  other;  and  if  yoa  have  taken  bim,  and  do  j^ 
ttin  him,  that  then  you  caufe  him  to  be  delWcred  y^ 
out  delay,  from  the  prifon  wherein  he  is  fo  detained,  K  < 
your  peril.  Wknefs  William  Earl  of  MantfieU,  at  ITA 
tmn/ler,  the  19th  day  of  June,  m  the  twenty- food 
year  of  our  reign. 

Stormad  and  Wif, 
Frmtip:  Kent   (fi)    Superfedeas  iat  Richard  Pern  %\s.jQk  Dm. 

/.  G.    attoniej. 
Pay  r^gning  i/.  8V.  fcal  7  A  flicriff'sfeenriarir 
Londm  and  MddUfex  2  /.'  4^/.  aliowbg  in  other  a»M9 
6/.  8^. 
Bjerigioth  Theabove  fuperfeitas  will  do  by  original,  onhr*(i 

r*ilCO^  as  far  as  a  plea  of  trefpaft,  and  add,  "  m  t^etfemj^i 
^  ^^    ^"  ffdfes  to  tie  /aid  h.  Us  damage  of  Jifty  pemis  \  dm 
<*  cottfe  the  fataKichtitd  came  into  our  court  AtjAmtf,  m 
**  hath  appeared  in  the  feud  a^ion,  and  the  faa  h.wth 
"  vrng  declared f  &c.*'  as  above.    Pay  figning  3'.  W 
fenl  7  d,  and  put  Mr.  Adam*s  name,  inftead  ci  SM 
'  and  IVaf^. 
The  like  far  Ml     Gcorge  the  third,   &fr.  to  the  fheriff  of  Oxfirifi 
KrSi*iJdg-  gf^c^g;  Whereas  A.  fi.  is  detained  in  our  prifon H 
fuenc  your  cuftody,  by  virtue  of  a  certain  writ  of  k&d^\ 

turnable  on,  lie.  to  anfwer  C  D.  in  a  pica  of  tn  * 
and  alfo  to  a  bill  of,  lie.    And  whereas  the  faid  i. 
wards,  in  Hillary  term  laft,  paft,  was  charged 
declaration  at  the  fuit  of.  the  faid  C  in  the  plea  af 
but  becaufe  it  appean  to  us  that  the  faid  A.  hidi 
common  bail  to  anfwer  the  faid  C  in  the  plea 
and  that  the  faid  C  hath  not  proceeded  to 
againft  the  faid  A.  within  three  terms  next  after  the 
very  of  the  faid  declaration,  as  required  by  the  n 
'  our  bid  court,  we  command  you  that  you  whdij 
from  taking,  Wr.  as  in  the  other. 
?oriioteiiirgif)ff     George,  (ic.  as  in  the  other,  as  far  "as  <^  pka 
4iefend«itm«.then  fay,  '^  and  becaufe  the  faid  C.  hath  not 
ccutioB.  ,,  ^^  charge  the  faid  A.  in  execution,  withm  tm 

'*  next  after  judgment  obtained,  according  to  the 
"  of  our  faid  court,  before  us,  we  therefore 
"  you,  that  you  wholly  ceafe,  as  in  the  otherJ         , 
^^^ITt^^ '»        Say,  (after  recital  of  the  writ),  and  becaufe  it  fuflBdn 
**?    *  •         appears  to  our  ikid  court  before  us,  that  the  faid  C.li 

01 


Bad  fnfEcient  bail^  to  anrwer  the  faid  J.  in  the  plea  afore* 

jiT;  therefore  we  command  you,  that  if  the-faid  C  is 

hined  in  our  faid  prifon  in  your  cuftody,  by  occafion  of  ' 

F  faid  aSioti^  and  no  other,  then  you  permit  him  to  go  - 

large,  as  you  will  an(wer  the  contrary  at  your  peril. 

Jtneft,  fcfr. 

«  the  defendant  fuperfede  for  want  of  proceedings  be-  Ctnnotbe  tikca 

t  judgment,  yet  the  plaintiff  may,  after  *  judgment  «ff«pcrf«<i«*^ 

Nncd,  take  the  defendant  in  execution ;  but  otherwife,  ^^^aSS?"* 

|lie  defendant  fuperfedes  for  want  of  charging  in  execu.  ^ 

*■'  (*4S0 


k 


Delators  in  Execution. 

to  he  difcbarged  out  of  Cuftody^  on  the  3a  Geo. 


I         2.  c.  28.  called  The  Lords  Ad. 

f  any  perfon  fliall  be  charged  in  execution  for  a  fum  d^^^^  ditrted 
IM  exceeding  100/.  and  fiiall  be  minded  to  deliver  up  in  ezecntionfor 
k  creditor,  who  ihall  fo  charge  him,  all  his  cilate  tndW^f**/'^' 
.  towards  fatisfadton  of  the  debt,  fucb  prifoner,SJ7***^' 
the  end  of  tht firft  term  wUcifiall  bi  mitt  after  fuch 
jball  be  charged  m  execution  hy  his  creditor,  to  exhibit  Ma^  exhibit  % 
on  to  any  court  of  lawyrow  whence  the  procefs  if-  petitioo  to  tlio 
m^n  which  any  fuch  prifoner  was  or  were  taken  ^^^' 
barged  in  execution  as  aforefaid,  pr  into  the  court 

tany  fuch  prifoner  fliall  be  removed  by  habeas  corfms^ 
1  be  charged  in  cuftody,  and  ihall  remain  in  the 
b  thereof,  certifying  the  caufe  of  his  imprifonment,  Certifyio; 
jg  forth  not  only  a  jujt  and  true  account  of  hii  real  and  ^hereia  the  ciU'. 
ia/€/late,  'OfhicXhe,  or  any  in  truji  for  him,  is,  was,^^^'^^^'^ 
we  tntitled  to,  at  the  time  of  his  petitioning ;  and  of  all  fchcdale  of  hit 
irattcef,  if  any  there  be,  affeKng  any  fuch  real  or  per*  eftii"**Jt"hT** 
tfiate  of  the  perfon  fo  petitioning,  but  aifo  a  juji  and  true  timrj/ki\  firft 
^  of  ail  the  real  andperfonal  eftate  which  any  fuch  pri"  impriroameat. 

or  any  perfon  in  truJl  for  him,  or  for  his  ufe^  was  or 
mierefied  in,  or  intitled  to,  at  the  time  of  his  firfl  im- 
menff  either  in  poffeJUion,  reverjion,  remainder  or  expec* 

to  tie  heji  of  his  belief;  andthefecurities^  bonds,  nofes, 
9ii^  ra/ating  thereto,  with  the  names,  and  places  of  abode 
wtnejjfis.    And  before  any  fqch  petition  fliall  be  re- 
ceived, 


cetved,  every  fuchprifouer  (ball  ffvt^  Ugve,  or  ao^ 

(fc,  unto  andy«r  f//  am/  ^^^  /&  creditws  of  vihf^f4^ 

(^A  (J2  ^  fiattfiand  charged  in  ixecutjorty  or  hi$  or  *  her  cxecutoislk 

^  "^v    ^  at  his  or  thw  ufoal  place  of  abode,  at  h  vrfvr  hMf$f 

cr  agent  Ufi  emfJcyeJ  in  any  juch  a&im^  in  cafe  oHjfvck^ 

f^oorteen  days   £t9r  cannot  be  met  witAf  hui  mt  otherwifey  fourteen  dtjst 

5^"i^JS^lcaft  before  any  fuch  petition  fliatl  bepfefeiiteda«iir| 

pc^Mi  to  b*    ceivedy  9  notice  in  writin^y  fig^  '^h  the  pnptr  nm9\ 

|urcato«iMcre.  tnayk  (f  fach  pri finer ^  importirig  therein,  "  7hai  jUjfe 

•ttorJie7.  **  /^'^  *^'*t  ^'^  *  '"'^J  ''^  />e////«f  /A?  cwrt  frm  «N 

^*  tie proceft  ijffued^  uponwUcJUieftandfcAgrgeiaiaiai 
**  or  into  tie  jl>rifin  to  wkicA  any  JucA  prifiner  fotB k»i 
**  removed  by  habeas  corpus,  arfiiailfiand  chmpi^^ 
*'  Hon  on  any  judgment  recovered  on  any  hill  it  ^  '"" 

With  a  copy  of"  JiJcdor  delivered  in  OfTf  fuch  court  :'*^  And  alfofe ^ 

^  fchcdujc.     u  ^  frue  copy  of  tie  accmmt  or  fiieduk,  inchJing  tk  i 
<<  real  and  perfmalejlate  ff  tkeperfin  or  per  fine  fii' 
^'  iopetUioM,  UiKci  he  d^i  intend  to  dJher  (othrtim 
^^  €ef^ti0Haee£ary^vfdrie^  apparel  and  beddmgoftiip 
<'  emdMh  ^f  ^  thnrpmly^  andthetmUori ^ 
<(  hU  trade  or  iolUngt  not  f^ce^iSag  lol.  in  tie  ^uUe? 

Aifidtvit  of  the     Aftd^vit  of  ihe  Ai^  ftnrict  pf  fiich  natiae  <p  M 

SSiTJ b/d?  **^  ***•  *^  ^^^  ^'^  petHiow,  flind  ne«d  flprJ^t j 
ii¥«rtd  with  tite  Title  t^  be  ni4de  upon  rec^vii^  the  peticiM^  be  K 
petition :  «Mi  •  the  pfiibncr  i«(o  «QMrt»  8sd  fuiiuaooing  pbeqpediii 
role  to  bennde  p^^^  perfonftMy,  pr  fejr  fttt^mey^  at  foiM  c^mi 
fpiBcined ;  apd  the  credilor  appeariog  orfioi,  ipp 
Oith  bein^mtde  by  attorney*  tbto  vpop  MA^vit  of  the  Ah  hrwti 
*>j[**>*^«^'j"^  being  m»d«i»n  tim,  ber*  or(tfaem»  or  His,  hcr,*^ 
\olnx^\x'     *i wney,  if  wy  fmch  wdkor, b>s, her, 4)r their i 
tmifie.  i>r  edmipiftfiitors  cannot  be  met  with,  fucb  ooinl 

a  fupomvy  way,  e^atmne  into  tbe  matter  of  wf  j 
petition,  and  hear  what  can  or  (haU  be  allodgedeal 
fide,  for  or  z^md  the  diTcharge  of  any  fueh  priftn 
fliall  fo  petition^  and  «rder  an  affignmcnt  of  tiit 
Creditor  dUbe-  BlU  if  the  creditor  ihew  cauTe  of  dift>ftieving  Isi  ^ 
lieviiigtheoath,  ^qJ  dcfire  further  time  for  inlormaUon,  the  contkl 
^'  mand  the  pnfon^x  back  to  a  further  dayt  and  the 

(^  \    nof  appearing,  he  may  he  *  difchai|;ed,  unlefci 

^53/    ditpr  iDfift  upon  his  detentioRf  and  covenant  to  al 
a/.  4^.  P^r  week.    But  upon  failure  at  any  tiipc '« i 


or  thereof,  rhe  prifoner,  opoti  applkftiion  to  tbtdotirt, 

k  difcbargsd,  (jfc.    Where  more  crefditdrs  than  one 

i  M  the  prifonePs  detrition)  they  am  to  pstj  him  each 

evoeeding  it.  6iL    SeS.  14* 

iUfcmec^  charged  in  execttticyi  in  countfy  and  cf her  PHfooert  cbvc- 

k^  dtftant  from  Wejbim^  MMf  mles^  to  proceed  ?<i">«ec«^i"» 

ikt  manner^  by  petition  an*  affidavit,  and  ih^  Court '°  "*«  ~"»^T- 

lake  a  rule  thereupon,  For  his  being  brought  yp  to  (he 

I  affizes,  and  a  copy  of  the  rale  ferved  6ii  the  piaia- 

r  &r. ;  and  upon  affidavit  made  of  fuch  fervioe,  the 

rt  to  appoint  a  time  for  hearing  the  matter  of  the  pe- 

V>;  and  the  creditor  appearing  thereto,  or  aot^  proof 

jg  made  of  their  being  duly  (erved  with  the  notice, 

«opy  of  thefchedulc  of  the  prifoner's  eftate,  the  court 

proceed  therein  in  a  fummary  way,  i^c,  and  difcharge 

j^foner.    Se^.i$. 

Mhe  King^»  Bench,    - 

[       Joki  Derm  tftmlk  RicJiard  Fffm.  . 

^yOtt  Dim, 

At  notice,,  that  I  do  intend  to  petition  bis  Majefty's  The  notice. 

lof  Kin^j  Bttieh,  at  Weflmnfter,  affef  the  eiipiration 

prteea  days  ficki  after  notice  hereof  gived  [if  at  tie 

r/Vs  **"  -P^  «  n/fe  or  order  that  I  may  hi  trough  before  It  is  ftid,  this 

lUxford^  m^nuf^  the  county  y  Oxford/*]  that  1  may  but  wUtbeoa^ 
ihch  reiif  f  and  benefit  as  I  m^y.  be  intitfed  umo,  by  p*  4$«».  or  00 
iof,  and  under  an  ad  of  parliamem  »'»ad«' i^  ^^«  J^italp!^ 
Macond  year  of  the  reigft  of  bis  late  iMjefty  king 
prdle  fecond,  for  the  relief  of  debtors  with  refpe.d 
Kimprifernnent  of  their  p^rfons ;  **  dud  the  fMnt)mg 
firutcOpy  of  tiefeheduU  which  I  do  intend  to  ieUv&  M- 
fin^md  eourtwith  my  fad  petition '^^  as  witnefs  my    , 
ffcis  d*y  of     .  i?«i-  '  ^^^^ 

Itncfs  7.  G.,  Richard  Fenn^ 

U  there  a  no  fchedule,  fhffn  fiy,  "  And  that  I  fhall    .^  ^ 

eA  tine  f4me  time  deliver  in  any  phedule  or  inventery  of  \  454^ 
k  ejlaie  at  effete  whaffoevet,  having  none  (feoe  and  ex* 
$  the  Mnetfing  etppw^I  and  bedding  of  or  for  me  andto^ 
lily,  and  the  tools  or  inflrumehtt  of  my  trade  orcalKng, 
OMeeeding  l(5».  m  vattte  intM  whokP) 

A  fchedule    . 


ScMvie.  A  fckiduk  or  imftntvry  rftdl  tJk  efltU  nl^tBi  «U 

I  R.F.  a  frifmier  in  fxeetOim,  in  iie  PdultiT  Cmfit 
LbndoDy,  at  tnefvit  of],  D.  or  anyperfm  orperjmtkii^ 
for  ffn,  was  or  fverepojfeffed  of,  or  intitkdvrio^  ittkm] 
of  my  firfi  imprifonmaii,  W  the  fmt  of  tke  fad  J.D.flf< 
any.  time  ftpce  (exapt  tie  wearing  apparel  and  Uhii 
or  for  me  or  my  family^  and  the  tools  or  in/hrumaisif^ 
trade  or  calling,  not  exceeding  lol.  in  value  in  the  wUjt 
wit  (here  fet  forth  the  inventory). 

Real  eilate.*— I  have  none^  either  in  pofleffioa,  v^ 
(ion,  remainder,  or  otherwife. 
•     Goods.— One  old  chair,  fix  pewter  plates. 

Debts.—?.  W.  of  Oxford,  labourer,  /  a  o«, 

Witnefiy.G.  U.\ 

To  the  Right  Honourable  William  earl  rf  MaasBdii  l4 
Chief  Juflice  of  his  Majeflfs  Court  of  iB^r&J,* 
the  rejloftheju/licesof  the  fame  Courts 

The  humble  Petition  of  Richard  Femu 
Shev)eth,  I 

l>etiti«n.  THAT  your  petitioner  is  a  confined  prifener  xtm, 

CUtioo,  in  \\\^  Poultry  Compter,  Londoti,  andvis 
in  execution  the  day  of  i782|< 

fuit  of  JoM  Denn,  for  the  fum  of  40/.  debt,  and  6jli 
mages,  by  virtue  of  his  majefty's  writ  of  copies  eip 
faiiendum,  ilTuing  out  of  this  honourable  court,  asl^l 
certificate  hereto  annexed  appean. 

That  your  petitioner  humbly  apprehends  he  b 
to  the  benefit  of  an  a  A  of  parliament,  made  10  tke 

(*^  -  -"N    year  of  the  reign  of  his  late  majefty  king  *  G^| 
T*  J  i>J   fecond,  for  the  relief  of  debtors,  with  refpefit  to  '  ' 
prifonment  of  their  perfons,  and  is  willii^  and  del 
conform  himfelf  to  the  direSdons  of  the  laid  ad  d 
liament.  ^| 

That  your  petitioner  bath  not  at  the  time  of  ik 
petition,  nor  had  he  at  the  time  he  was  taken  in  c^ 
tion,  or  at  any  time  fince,  any  debts,  eftatcs  or  4 
wh|tfoever  (other  than  and  except  the  neceffary  vteesm 
parel  and  bedding  for  himfelf  and  family,  emd  tk  m 
inflrumetfts  of  his  trade  or  calling,  not  exceedh^  ten  fm 
value  in  the  whole),  befides  )vhat  is  contained*' 
fcheduie  or  inventory  hereto  annexed.* 


**  Your  petitioner  therefore  moft  humbly  prays  the 
**  order  of  this  honourable  court,  direftin;  tb« 
"  k^per  of  the  prifon  of  *  the  Pwltry  Compter,  •  T%e  giol  of 
'•  to  bring  your  petitioner  into  this  court,  at  ^OjefirJ^br'mg 
•*  day  for  that  purpofe  to  \ft  appointed ;  and  the  »S«  S  bT*' 
*'  faid  Ja^  Dtwi,  th<n  and  there  to  (hew  caufe,holdeDac  Ox-^ 
"  if  any  he  hath,  againft  your  petitioner's  ^^^{^^^f^J^  • 
*'  qharge.  and  that  your  petitioner  may  have   *       «^««j- 
U  fuch  relief  and  benefit  as  he  may  be  entitled 
^*  unto,  under  and  by  virtue  of  the  uid  ad. 
•*  Jfid  jour  petiticwrfiall  iwr  pray,  &c. 
«  Witnefs  y.  G.  Rkhard  Femr 

7-  G*  of,  iif.  gentleman,  maketh  oath  and  faith,  AfBdtYk  to  be 
hit  he  was  pcefent,  and  did  fee  R.  F.  the  petitioner,  in  '"•"^•• 
e  petition  hereto  annexed,  fign  the  petition,  notice, 
id  ichedule  hereto  annexed,  ai^  that  the  name  it.  F. 
(and  fubfcribed  at  the  foot  of  the  faid  petition,  notice, 
id  fchedule,  are  of  the  proper  hand-writing  of  the  faid 
I F.  And  this  deponent  further  faith.  That  he  did  fee 
;2>.  the  keeper  of  his  majefty's  gaol  or  prifon  of  the 
flhj  Compter  iign  the  certificate,  ufo  hereto  annexed, 
i  that  the  name  A.  D.  fct  and  fubfcribed  at  the  foot  of 
^faid  certificate,  is  of  the  proper  hand-writing  of  the, 
0  if.  D.  And  this  deponent  fiirther  faith.  That  he  did, 
f  the  day  of  inftant,  perfonally  *    C^AtS) 

wt  the  above-named  plaintiff  with  a  true  copy  of  the    ^    '^    ^ 
tice  and  fchedule  hereto  annexed,  and  did  at  the  fame 
|e  leave  fuch  copy  of  the  faid  notice  and  fchedule  with 
i  (aid  plaintiff, 

^e  petition  and  affidavit  are  to  be  ingroffed  on  paper  H«wtoprt«tedt 
hOMt  a  ftamp,  and  of  courfe  to  be  fwom  in  town  be- 
t  a  judge  (pay  nothing) ;  in  the  country,  to  be  fwom 
bre  a  cammiffioner;  annex  alfo  a  copy  of  the  caufe 
n  the  gaoler  or  clerk  of  the  papers,  if  in  cuftpdv  of 
marihal ;  after  affidavit  fworn,  leave  it  at  the  clerk 
the  rules,  who  will  give  you  a  rule  to  bring  up  the 
mlant,  and  for  the  plaintiff  to  appear,  pay  2/.  6^ ; 
^e  a  copy  on  the  plaintiff,  and  alio  on  the  goaler,  of 
ich  make  affidavit  on  plain  paper ;  annex  the  rule  to  ^  ^  t  cKa  tr 
affidavit  *.    The  affidavit  only  goes  to  '*  theferwe  figeMhSXaito: 
^  both^^  therefore  it  b  a  matter  ofcourfe.  ▼»  u  ^rodsced 

pia:-*:ff»ether«  ©f  ihc  f«r- 


n 


^mot0^ 


Htbtirituor.     PhiftiJlPs  Kttbrnt^y  app^^rcd,  and  offered  lo  fi^  i 
"001^"^^       '^♦c  for  l/.4rf.>Hw^A,  to  be  allowed  defendant  in 

oi^et  to  ct)nthlue  fRtA  in  piihn  in  ^xecntion  at  the  pliia* 

ttflfrfBlt,  htfditotftiffiaetrt, 
oijr^ito         AltdbjcSrorts  «  tO  the  infufficieney  of  a  pnfoncr'j 
S»*f?r^  TcItoHebf  htacfftfls  in  pome  of  fotrtil  are  m  be  madfe 
ttektniadecN  N'^hc  ff^ft^^ife^daffde:  The  fecond  time  the  prifoner  n 
firlt  time.         B^bnght  iTfy,  ^he  pliritliiff  rttlifl  be  preparerf  to  falfiff  the 

^eburte  grVen  By  dfcf^ftcfent'  of  hrs  elFeQs,  if  he  can ;  i 

not  he  wril  be  difchftY^ed^ 
drotttmuf!  be       The  groats  fftuft  b^  rtitrdc  payable,  antf  be  paid  ctctt 
^X^^^!^  Moitdnf,  ivhatev^r  may  be  the  day  on  ^hkh  tbt  id 

fetlAtnt  h  brbu^t  up  to  be  ffrfch^^ed,  ^n^  m  retliiuidel 

at  the 'rtffl^ce  erf  ih^  plaihrirf.  Dmg}.  Rrp,  ef. 
Fourteen  diys  NMfy^.  Kau^hdft^  THe  prifoncr  had  ^v^  tf<sridell 
aotice  evenboth  a  fcrfher  ^ertii,  to  be  dlfchsrfged  purfnant  i^ihh  a^  alio^c 
vl'io^t^'''  fotrft^ii  diy^,  btii!  itotfiihg  befrg  done  thei'titi,  hr  reaSct 
charged  upon  t flit  he  had  tiot  srfifiejted'a* fcheduic  i[T  the  requifi'e  form 
circumtuncei.    tb  the  ^crfJof  (thowgh  he  had  (n  reality  nb  cfirea^)  ;  upoil 

this  dlftdVery  he  gaV^  i^  ti^  notice,  havirri^  rVen  ool; 

(^  tMtt^^ri'  days  renrfatifin^rtrtlrrs  the  fitd  an^  J^it  w^ 
457/  ^f*'  "^^'"^^5  ♦' qit^mbh  4i'a!f,  vrhrther  he  fVionM  be 
difchargcrf.  Mr.  jiiftit'^  Tafn  obrefved,  that  iTpon  rt*. 
tttiiW  to  writs  of  maMMus  and  /i.  /*'?,'<,  t^e  nilc 
;  that  tfiere  rhiiflE  be'  fifteen  days  brtween  ihc  tcftc 
reftDTrr,  and  vet  \xi  pfaSiCe  there  wcfc  only  fourteen 
one  bf  the  ^rft  or  Istft  always  being  included ;  fo  n 
fupei^fcdrdT  fot  want  of  declaring  before  the  end  of 
terms,  one  of  the  two  is  always  included.  By  atit' 
fherrforie  to  thefe  inftaiitcV  he  thought  the  court  nif»| 
in  favbiir  of  liberty,  nialcc  th^  cotnputaiion  iti  ilie  f 
cafe,  fo  as  16  include  one?  of  the  days :  he  chofc  ho 
to  fey  hold  of  the  circtirhftanccs  of  the  firft  notice, 
faid  tliere  was  no  fitrprizc  on  th^  plainiifF,  nor  any  ti 
tion  bf  furprifing  him,  thdirgh  he  acknowledged,  ii 
ftndly  fpeakiiig,  /«A7  infufficmrf  mtkes  could  not  amt 
to  Che  good  one.  "Mt.  junitt  WiHei  coming  into  the  fi 
Sentiment,  and  pfaiWtifPs  stttorney  not  difptitirig  ir^ 
pHfoner  was  cfifcharged.     ^Burr.^^i^, 

If  a  perfon  who'  hal  b^en  difchargcd  by  an  infolvetft 
aS,  brings  an  aQion  and  recovei^  on  a  promiflory  rMtf«^ 


made  to  him  before  his  imprifonmenti  but  not  due  titl 
after  his  difcharge,  and  which  was  not  inferted  in  his 
fchedule,  he  (hail  hold  the  money  as  a  truftee  for  his 

affignccs.     Doug.  Rep.  455. 

Proceedings  by^  Habeas  Corpus. 

THERE  a^e  feveral  writs  of  liaheas  corfnis,  to  which  Hibets  1 
the  fBbjed  is  intitied  by  comition  right,  when  be  is  de- 
prived of  hb  liberty.  But  the  great  and  efficacious  writ, 
in  ail  manner  of  ti)egal  confinement,  is  that  oF  habeas, 
carpus  ai  fubjiciendimy  direded  to  the  perfon  detaining 
another,  and  conunanding  him  to  produce  the  body  of 
the  prifoner,  with  the  day  and  caufe  of  his  caption  and  de^ 
taUion^  ad  faciendum^  fuhjiciendum,  (^  recipiendum,  to  do, 
'  fubroit  to,  and  receive,  whatfoever  the  judge  or  court 
*  awarding  fuch  writ  (hall  confider  in  that  behalf.  State  (^AtS") 
Trials,  vol.  8. 142.  \  tj    / 

To  aOert  an  abfolute  exemption  from  imprifonment  in 
all  cafes,  is  inoonfiftent  with  every  idea  of  law  and  po- 
litical (bciety,  and  in  the  end  would  deftroy  all  civil 
liberty,  by  rendering  its  protedion  impoffible ;  but  the 
glory  of  the  EtigUfi  law  confifts  in  clearly  defining  the  ^ 

timesj  the  cauies,  and  the  extent,  when,  wherefore,  ^ 
and  to  what  degree  the  imprifonment  of  the  fubjed  may 
be  lawful.  This  it  is  which  mduces  the  abfolute  neceifity 
of  expreffing  upon' every  commitment,  the  reafon  for 
which  it  is  made ;  that  th^  court  upon  an  habeas  corpus 
may  examine  into  its  validity ;  and  according  to  the  cir« 
curnftances  of  the  cafe  may  difcharge,  admit. to  bail,  or 
remand  the  prifoner. 

No  habeas  corpus  lies  for  an  enemy,  prifoner  of  war, 
however  ill  ufed  or  deceived.    2  Black.  Rep.  1324. 

Great  delays  were  made  in  granting  this  writ,  becaufe  Deltys  mide 
the  judges  who  had  authority  to  ifliie  it,  pretended  to  •riginftUy  in  iCm 
have  power  cither  to  grant,  or  deny  it ;  not  only  that,  ta^'^uJ*' 
but  the  party  imprifoning  was  at  liberty  to  delay  his  obe-  writ, 
dience  to  the  firft  writ,  and  might  wait  till  a  fecond  and 
third,  called  an  alias  znd' phsrieSf  were  ifTued,  before  he 
produced  the  party;  and  many  other  vexatious  fliifts  were 
prs^fed  to  detain  prifoners  in  cuftody  particularly  (late 
prifoners.    State  Trials,  vol.  7.  136. 

D  d  Th'w 


C459) 


This  opjircflion  gave  birth  to  the  famous  habeas  c&ji* 
aft,  31  Car.2.  c,  a. :  which  is  frequently  confideied  as  tno- 
ther  magna  charta  of  the  kingdom ;  add  by  confequoice 
has  alfo^  in  fubfequent  times^  reduced  the  method  ^p^ 
ceeding  on  thefe  writs-  (though  not  ivithin  the  reach  ef  tk 
JlatutCy  but  Hfidng  merely  at  the  common  law)  to  the  w 
(|tandard  of  (aw  and  liberty,  3  Black  Cam,  135. 
""Attachment  for  This  ftatute  has  remedied  every  inconvcniCDCc  ik 
not  obeying  it.  prifoner  was  fubjeS  to ;  for  if  not  obeyed  within  a  rei- 
ibnable  time,  the  officer  or  (her iff  is  fubjed  to  a  lay 
penalty,  beiides  an  attachment  for  his  contempt  di  dK 
court  from  whence  it  ifliied. 

*  For  further  particulars  as  to  this  writ,  vide  fifcl- 
fime^s  Commentariet,  title  habeas  corpus.    . 

lihall  now  proceed  to  (liew  how  the  defiendaot  IBQ 
be  removed  from  imprifonment  in  a  cooimon  gaol,  C 
(punging-houfe,  wnere  he  is  detained  by  civil  pfooefcj 
therefore,  if  the  defendant  be  detained  either  on  a  wA 
iffued  out  of  this  court,  or  by  a  plaint  iffued  otit  of  ik 
inferior  courts,  as  the  mayor ^  or  jberiff*s  courts  Lmi^ 
and  wiflies  to  receive  the  benefit  of  the  prifonr  of  ihb  coat 
(which  is  both  airy  and  wholefomej,  be  may^  by  getting  I 
Creditor  to  make  affidavit  of  a  debt  of  10/.  or  upwankii 
(his  court,  ilTue  out  a  writ  thereon,  and  bring  a  fcfc* 
corf  us  ad  faciendum  £if  recipiendum,  which  is  commoA 
called  a  htibeai  corpus  cum  caufa^  **  becaufe  it  commamkm^ 
**  Jberiff^  or  per f on  in  vjhofe  cvjlcdy  he  is,  to  bring  Hm  fc" 
**  fore  the  chief  jnflice  thereht  named ^  or  in  his  ^b fence ^  4i 
**  ether  juftice  of  the  fame  court ^  together  with  tio  dafm 
**  caufe  of  his  captidn  and  detainer ,  to  do  and  receive  «?"  * 
**  evcrjball  be  ctmfidcred  of  him  in  thai  behalf  \*\  who 
reading  the  caufes  returned,  wi)J  of  courfe  commit 
to  the  King^s  Bench  grifon ;  but  if  he  be  ah-eady/m 
tody,  by  virtue  of  a  writ  ilToed  out  of  this  courts* 'he  fli 
tiave  this  writ  in  the  firft  indance  to  go  to  that  prifoiLj 

This  writ,  in  the  fifth  year  of  the  reign  of  Ckcariei% 

could  not  be  returnable  immediately,  or  in  the  vacaJSfli 

rmmVdikieryuA-  unlefs  the  party  was  in  prifomin  London  or  MieUJefex^i 

jef*,  &c.  bttt     in  order  t6  deliver  him  over  in  difchargc  of  his  hwi\  Ij 

fince  the  flatute  of  William  III.  which  gave  libertj  Ift 

plaintiff  (tnftead  of  bringing  his  prifoncr  to  this  c 


F^rmtrly'thi* 
writ  could  not 
be  rctarnable 


irow  may. 


the  §frcat  expence  of  the  writ  of  /Habeas  corpus  ad  refpo^" 
dmdumj^  to  charge  him  with  a  declaration  19  prifon ;  it 
has  l)ccn  determined,  that  in  all  civil  fuits,  this  writ  may 
be  had  rttiirnable  immediately,  before  a  judge  at  his 
chambers,  and  may  now  be  fued  out,  without  any  pre- 
vious motion  made.     Fide  3  Burr.  1876.     And  that  if 
the  IhcrifF,  tfc.  do  not  obey  it  in  convenient  time,  he 
will  not  only  be  fubjeft  to  *  the  penalties  in  the  31  Car.^  (*AJSo^ 
^  but  to  an  attachment  for  his  contempt,  that  fort  of   ^    •"       ^ 
fHtnifhrnent  being  the  fpirit  of  the  ad- of  Parliament. 
*?<^  2  Burr.  .854, 

To  proceed  therefore  regularly  to  obtain  this  writ,  we 
muft  firft  (hew  how  t5  remove  the  body  that  is  in  cuftody, 
jBither  by  procefs  out  of  this  coun^^Cmnton  Pleas ^  or  any 
bferior  jurifdidion,  and  afterwards  how  the  caufe  may 
be  removed,  if  the  defendant  does  not  wifli  it  to  be  de- 
ckled by  the  inferior  jurifdidion, 

ffow  to  remcve  the  Body  from  the  Cujiody  of 
the  Sheriff,  to  the  King's  Bench  Prifon. 

IP  the  defendant  be  detained  on  a  writ  out  of  the  Ifdefeadtatbe 
^msffum  Pleas ^  and  wifhes  to  go  to  the  Kinfs  Bench  prifm^  <i««n«<l  <>»  * 

A  *    r      \  ^r    t  •  f  ,   *^   ^       writ  from  Cem" 

t  muJt  get  a  writ  fued  out  of  this  court  for  10/.  or  up-  J^J^  pi^as. 

%rASf  to  warrant  his  going  by  habeas  corpus  \  in  that 

ife,  an  affidavit  is  made  of  the  debt,  and  a  writ  fued 

It  and   left  with  the  habeas  corpus^   at    the    (heriff's 

Bee. 

If  he  \\  in  cuftody  in  an  inferior  jurifdiSion,  as  thelf  u>«amf«rior 

Briff'5  court  of  Landm^  ^c.  then  he  may  bring  this  J*"^^^***"' 

it  in  the  firft  inftance,  and  remove  ttie  plaint,  without 

irn't  being  liTued,  and  will  be  committed  of  courfe. 

And  if  in  cuftody  already  upon  a  writ  ifTued  out  of  this  Butif  incuftod| 

rrr,  an  habeas  corpus  may  be  fued  out  in  the  firft  in-  '^'^'^^^ 

3cej  and  left  with  the  (heriff. 

Htm  tofueouf  a  Habeas  Corpus. 

rHC  habeas  corpus  is  now  printed  on  a  5/.  ftamp,  and 
f  be  had  at  the  ftation'ers  m  blank ;  but  in  cafe  it's  not 
le  had,  I  (hall  here  infert  the  form  thereof,  which  is 
allows  : 

D  d  2  George, 


^bea$  Corpus. 

Ihhiaj  afpnt.  Georgia  bfc.  to  the  iheriffs  of  Lmdon^  grettirg.  We 
^*^^j^  xonunaiid  you,  that  you  have  the  body  of  C  D,*iit 
^  tauied  in  our  prifon.  under  your  cuftody,  as  it  is  bi^ 
under  faiie  and  fecore  condud,  together  with  the  day  ^ 
caufe  of  his  being  taken  and  Stained,  by  wfaatfoerv 
naofie  be  ihall  be  -calkd  in  the  fame»  before  our  ^ 
irufty  and  well-beloved  fVHUant  earl  of  MmuJUd,  flv 
chief  jufiice^  afligned  to  hold  ..pleas  ^io  our  court  lyefae 
«S)  at  his.  chafiibers,  fitnate  in  Sfrjiont^s  Im,  drnff}- 
bm^  immediately  after  the  receipt  of  this  writ^  to  do  lai 
receive  all  and  lingular  tbofe  things,  which  our  fiiiiHi 
juftice  ihail  then  and  ihere  coidider  of  him»  in  thbbtfaii4 
and  hAve  there  then  this  writ.  Wknefs  JVilBtm  eaii  i 
i^bmfi^ld,  irt  W^fmnfter^  the  thtitkth  day  fJlJum^  b  Ai 
twonty-^oonh  year  of  our  reigti. 

Sitrmmt  asdlFf^. 
y.  K.  attorney. 

Prteeipf.  Lond^,  hab.  ccrp.  for  C.  D.  to  ^o  und  receive  rr^* 

ittimediatdy.  J.  I. 

This  yoo  tlEike  to  Mr,  Heberden,  pay  figntng  6. 8i  1 
in  term,  if  in  vacation  7/.  81/.  feal  7^.  take  fame  to  tki 
Ihcriff '$  office  in  the  Poaltry  or  Wood-tfireet^  where  ih 
adion  is^  who  will  return  fiime,  pay -for  ^rnif^saO^ 
there  2/.  4^.  if  in  Middlefcx,  take  it  to  the  fhenflPs  ofrr 
IB  Took's  Court,  Curjitor  Street. 
Any  Jpdge  mty  Though  this  writ  is  returnable  before  the  chief  jdBoeb 
commit,  y^^  ^^^y  Qjj^gj.  ^f  ^jj^  judgtt  may  commit  the  prifeoem 

tb'e  King's  B^neh. 
Howtoprooe^     When  the  {heriff  has  returned  your  writ,  an  ofifll 
afirr  r«ium  got  ^m  take  him  to  a  judge's  chambers,  get  a  tipftaff,  sal 
from  the  (henff.  ^^  ^j„  ^j^^^^  comoMt  thc  defendant :  pay  officer  \ou4 

tipftaff  10/.  6d.  judge's  clerk  8/.  6i 
fees  to  the  If  the  haheas  corpus  be  in  Middkfex  or  Lmsim^  ff 

^•"^■*  fticrifF  9/.  4J.  for  the  fird  aSion,  and  ax.  /^.  for  ci«^ 

other ;  and  if  the  defendant  b  in  Newgate^  2/.  4^  & 
warrant  to  deliver. 
Ditto  Piiace  If  it»he  ffOm  thc  palace  court ^ay  5^.  for  allowicg,  ai 

^**°''*  4J.  for  the  jurdt. 

The  form  of  the      *  The  above  form  will  do  for  all  counties,  only  dire 
writ  will  do  ill  it  to  thc  Iheriff,  £«ff.  in  wbofe  cuflody  the  defendaH 

till  covnties         • 


If  you  remove  a  perfon  from  the  country,  the  (hcrWee*  »n  the 
Is  paid  I/,  per  mile  for  bringing  him  to  town,  and  the  ^^^'^' 
judge  will  not  (it  Is  faid)  commit  the  defendant,  unlefs 
the  fum  is  paid:  But  the  officer  muft  obey  the  writ, 
though  the  prifoner  refufc  to  pay  hb  fees,  for  he  has  ano- 
ther remedy  for  them.     2  Str.  814. 

"  Every  prifoner  who  (hall  be  committed  to  the  cuf-  Pnfowrs  com- 
"  tody  of  the  marfhal  of  this  court,  by  virtue  of  any  writ  S^a^f  for^"p 
^  ti  habeas  corpus  ad  refpondend,  or  ad  faciend,  et  recipieni.  dayt^  notwith- 
^'  flialf  remain  in  adual  cuftody  of  the  laid  marftiai  by  J^^jl!"^,^^^^^ 
*•  thefpacc  of  twodavs,  next  after  fuch  committal  of  ^. /^^"  * 
**  fuch  prifoner  to  the  laid  marflial,  notwithftanding  any 
'*  other  writ  of  ha,  ctfrp.  iffuing  out  of  any  other  court  to   .      ,     ■ 
'*  the  faid  marflial  deKvered  and  allowed."      R.  H. 

If  the  defendant  be  returned  in  cuftody  on  a  habeas  Dcfeodut  la 
eerpus  or  cefn  corpus,  he  is  not  to  be  difcharged  until  he  ^^^ivge'J 
perfects  his  bail.  till  hi\\  perfea- 

*  ed, 

flow  to  remove  the  Cauje  Jrom  the  Inferior 
Courts. 

BEFORE  we  proceed  to  fliew  the  mode  how  to  re- 
move the  caufe,  it  may  be  propci*  to  ftate  the  feveral 
ads  of  Pariiamcnt  relating  thereto ;  andfirft  the  aa  21 
y^r.  I.  V.  23.  being  ortjfl  to  avoid  vexatiws  delays  by  the 
remvMl  of  frivolous  caufes^   cnafts,   ^  That  where  the  No  fait  (hill  b^ 
<•  judge  of  an  inferior  court  is  an  utter  barrifter  of  three  ;';|;°J^"^^'^^^^^^^^^ 
•*  yeare  ftanding  at  the  bar,"  no  caufe  (ball  be  removed  ^  before  iflTue 
^  from  thence  by  hiAeas  corpus  or  other  writ,  except  itor  demnrrer 
^  be  delivered  before  iffue,  or  demurrer  joined  in  the  J^»^«- 
**  faid  caufe,  fo  as  the  faid  iffue  or  demurrer  be  not 
•*  joined  within  fix  weeks  next  after  the  arreft  or  appear-  x      ^    n 
^*  ance  of  th^  defendant  to  fuch  adion.'*    Se^.  2.  (.4^3  / 

♦  '•  That  no  caufe,  if  once  remanded  to  the  inferior  a  fuk  once  re- 
^*  court  by  writ  of  procedendo,  ot  otherwifc,  <hall  ever  J^^«^^»^^^^^^ 
f*  afterwards  be  again  removed.**    Se/f,  ^.  wtrdtbere- 

**  And  that  no  caufe  fhall  be  removed  at  ell,  if  the  moved. 
f  debt  or  damages  laid  in  the  declaration  do  not  amount 
V  to  the  fum  of  5/.**  But  an  expedient  having  been  found 
out  to  clud<:  the  latter  branch  of  the  ftatute,  by  procuring 
a  uomin^l  plaintiff  to  bring  anoth^  s^aiwi  for  5/.  or  up- 


ward*  (and  then  by  the  courfe  of  the  court  the  i^ 

corpus  removed  both  adions  together),  it  b,  ihcafcit, 

by  ftatuc  12  Geo.  i.e.  29.  /  3.  coaSed,  **  Th«  the  »■ 

*'  fcrior  court  may  proceed  in  fach  aftions  as  are  uadff 

*'  the  value  of   5/.  notwithftandlng  other  aflimfffltf 

"  be   brought  againft  the  faid  defendant  to  a  groiB 

**  amount," 

Wrkof*tf*.  '       And  in  order  to  prevent  delays  being  made  in  tryjg 

^n^' "?  ^fr  ^  c**^'"  »"  inferior  courts,  which  were  frequently  fira&W 

in?  the  ju-  »>y  the  43  El.  c.  5.  It  is  enaaed,  "  That  iiicbwtt  rf 

ron  fwom.       «*  habeas  corpus  fliall  be  delivered  to  the  Judge  befcjt  t» 

**  the  jury  have  appeared,  and  one  of  them  fwom  to  tir 

«  the  caufe."     Sea.  2. 

K«  ctttfe  nndcr      By  the  1 9  Geo.  3,  c,  70./.  6.  it  is  enafted,  *'  Tto* 

io/.u>l)ertmo.«<  caufe,  where  the  caufe  of  aSion  (hannotiroowntfi 

nt^S^i^  ttS!'"  ^^^  f^^  <>f  ^P'-  or  upwards,  (hall  be  removed  orff- 

lefsbtiibe given'*  movable  into  any  fuperior  court,  by  any  writ  of  U^ 

for  the  debt,      «i  for^^  or  otherwifc,  uolefs  the  defendant,  vho  M 

^'  «'  be  defirous  of  removing  fuch  caufe,  (hall  cnterj 

'*  recognizance  for  the  payment  of  the  debt  and  cA, 

'•  in  cafe   judgment    (hall  pafe  againft  him;"  «>* 

feff.  5. 

If  jadrment'be     By  fe^.  4.  it  IS  cnaSed,  "  That  in  all  cafe  wtat 

obttined  m  the  €4  g„j^|  judgment  fliill  be  obtained  in  any  aflionflfl* 

wriTadSS-  "  '"  any  inferior  court  of  record,  it  (hall  and  mifj 

dtot  cuoot  be    "  lawful  to  and  for  any  of  his  Majefty*s  couruof  rtcw 

^^^^*^o^  ^  "  at  Wejlmifiper^  upon  affidavit  made  an^  filed  ihaB«» 

proce    .  ,^  ^^  j.^^j^  judgment  being    obtained,    and  of  dSp* 

"  fearch  and  inquiry  having  being  made  after  the  |wi« 

(* ^  N  **  or  ♦pcrfona  of  the  defendant  or  defendants,  or  h 
4^4y  «•  her,  or  their  effcSs,  and  of  execution  having  iW 
**  againft  the  perfon  or  perfons,  or  eflPefis  of  th«  dcfe 
''  dant  or  defendants,  are  not  to  be  found  within  the  f 
*'  rifdiSion  of  fuch  inferior  courts,  which  aflSdavitoif 
^<  be  made  before  a  judge  or  commifltoner  authcnUu 
.'*  take  affidavits,  and  fuch  fuperior  courts  tociofetix 
'*  record  of  the  faid  judgment  to  be  removed  into  fuck 
'*  fuperior  court,  to  iffue  writs  of  execution  thereopooto 
•*  the  fhcriff  of  any  county,  city,  liberty,  orpltce» 
*'  againft  the  perfon  or  perfons,  or  effcSsof  theJcf* 
''*dant  or  defendants,  in  the  fame  manner  as  upon  jodg* 
'[  ments  obtained  in  the  faid  courts  at  Wefiv»^tr\  w 


l^af)ta)B(  Corpus 

*  the  (hcriff,  upon  every  fuch  execution,  (hmW,  and  he  is 

*  hereby  authorifed  to  detain  the  defendant  or  defen- 

*  (^QtSy  until  the  fom  of  to  s,  be  paid  to  him,  or  levy 
'  the  feme  oiK  rf  the  effeSs,  according  to  the  nature  of 
'  the  eirecution,  for  the  extraordinary  coft«  of  the  plain- 

*  tiff  or  plainlifTs  in  the  inferior  court,  fubfequent  to  the 
'  faid  judgment,  and  of  the  execution  in  the  fuperior 

*  court,  over  and  above  the  money  for  which  fuch  cx- 

*  ecutton  fliall  be  ifliied,* 

"  That  no  cxecmion  fbaH  be  (laved  or  delayed  upon,  Upon  what  con- 

*  or  by  any  urrit  of  error  or  fitperjedeaf  thereon  to  be  ^^^^^'^^^^^^^ 

*  fued,  for  the  reverfing  of  any  judgment  given,  or  to  ed  upon  tny writ 

*  be  given,  in  any  inferior  court  of  record,  where  the  ^  error,  &c. 

*  damages  »re  under  to  /.  unlcfs  fisch  perfon  or  pcrfons,  j^^gJJ^^j^^  ^wmx 
'  in  whofe  name  or  names  Aich  writ  of  error  (hall  be  in  an  inferior 

*  brought,  wkh  two  fufficient  fiircties,  fuch  as  the>:ourt  ^^"'^  wb^rcihe 

*  (wherein  fuch  judgment  is  or  (hall  be  given)  fliall  al- aoTto/!*^*"" 

*  low  of,  {hall  firft,  before  fuch  ftay  made,  hvfuperfe^ 
^  deas  to  be  awarded,  be  bound  unto  the  party  for 
**.  whom  any  foch  judgment  is  or  fhall  be  given  by  re* 
'*  cognizance,  to  be  acknowledged  in  the  fame  court, 
^  in  double  the  fum  adjudged,  to  be  recovered  by  the 
^**faid  former  judgment,  to  profecute- the  faidwrit  of 
'*  error  with  effed,   and  alfo.  to  fatisfy  and  pay  (if  the' 

'*  faid  judgment  be  affirmed,  or  the  faid  *  writ  of  error    r       ^^    v 
"  be  rnnproj^ed)  aH  and  Angular  the  debt,  damages,  and    V   4    5-/ 
^'  cods,  adjudged  or  to  be  adjudged,  and  all  cods  and 
^  damages  to  be  awarded  for  the  fame  delay  of  ei^ecu^ 
"  tion."     Sea.  5. 

Gtcrge  the   third,  13 c.      To  the  fheriffs  of   London,  Haheai  corpus  \o 
greeting  :  We  command  3'ou,  that  you  have  the  body  of  *;*"!?7  ^^\ 

eT\    A       -       •    •  fri  /ij  ••    cauie  from  the 

.  .  If,  detained  m  our  pnfon  under  your  cuitody,  as  it  is  fheriiTs  court 

faid,  under  (afe  and  fecure  condud,  together  with  the  of  ■£««<*»», 

^ay  and  caufc  of  his  being  taken  And  detained,  by  what-  j^  g   |f  f,^^ 

foever  name  he  (hall  be  called  ii^  the  fame,  before  our  the  mayor's 

right  trufty  and^wcU-belovcd  TVWiam  Earl  of  Mansfield^  zow,  Lsndcn, 

«ur  chief  juftice,  afiigncd  to  bold  pleas  in  our  court  bc-ThTmayt^'Vu 

fcrc  us,  at  his  chambers  fituate  in  Serjeants  inn,  Chan-  rfennen,  and 

««ry-lane,  immediiTtely  after  the  receipt  of  this  writ,  to  J^^'^'^'^^^/I^ 

flo  arid  receive  allandiingular  thofc  things,  wkich  our  faid  ^ 

chief  juftice  fliall  then  and  there  coniraer  of  in  this  be- 

^H^  a^d  have  there  then  this  writ.    Witneft  fVilUam  To  bcftr  t^t  i^ 


» 


l^abtiijS  £orptt]S[. 


Earl  of  Mansfieldy  at  Wejltninjler,  ih«  30th  day  of  jat, 
in  the  a4th  year  of  our  reign. 

Storm'^rJ  and  Waj, 
fr^Kipe^  Ijondon^  Ha,  Corp,  for  C,  D,  to  do  and  receiveTeturaiye 

immediately. 

T,K,  atioTMy. 
To  be  taken  to  Mr.  Heberdm,  pay  figning,  in  teia 
6/.  %d,  in  vacation  7/.  loV/.  fcal  7  J.  take  fame  to  tbe 
office  where  the  adion  is  entered,  and  if  hut  one  anfe, 
and  above  10/.  pay  4/.  lo^/.  for  the  aliowancey  feeto 
the  judge  2/.  4^. 
H^  fo  procetd     If  it  be  brought  to  remove  a  caitfeout  of  the  inf<n« 

wateraJdeof*^^"''^*  ^^  '^^-  ^^^^  ^^^^  ™"^  **  P"*  ^°»  and  two  din 

Mf«/  ^«r^.    notice  exclufive  ^ven  for  their  coming  into  the  comt  be- 

loWf  and  becoming  bail  for  the  defendant,  in  order  tba 

the  platntifPs  attorney  may  have  aa  opportunity  of  ii^i 

quiring  info  their  fufficiency^  aild  upon  thek  entenogia^ 

a  recognizance,  before  the  judge,  for  the  payrofstflf 

the  debt  and  cods,  ihen  the  jtu^.  will  order  dieit^ 

iowance  of  the  writ. 

^r*  ^  ^^^^     Upon  the  bail  being  allowed  in  the  coart  bdor,  4e 

licV/  firft  ftep  the  plaintifPs  attorney  takes,  is  to* apply »»! 

(^    f-f\  judge  of  the  court  where  the  caufe  is  removo),  iiott| 
40Oy    rule  for  the  >iefendant  to  put  in  bail  thereon  witbiitei 
days  if  in  term,  if  in  vacation  fix  days,  pay  for  theM 
in  term  i /.  in  vacation  2/.     Serve  defendant's  attocs^! 
with  a  copy  thereof,  and  if  be  does  not  put  in  bait  vsb 
four  or  fix  days  next  after  fervice,  nor  take  outs 60* 
mons  itx  him  to  put  in  bail  (which  he  may  do),  thestb* 
plaintiff  may  iflue  out  a  writ  of  proeeiaido. 
To  tppij  to  th«     But  if  he  put  in  bail,  then  he  n>uft  agply  to  the  ft^ 
fteiiff  for  b^,    riff  for  a  tetum  to  the  habeas  corpus  y  for  until  that  be  ff 
turned  no  bail  can  be  put  in,  as  it  may  appear  whst  ^ 
caufes  are,  for  which  defendant  is  detained. 
No  bill  to  bt        «  //  is  ordere4y  ttiat  no  bail  (hall  be  put  in  on  ao^  ^ 

K  l^f^i    "  ^f  *'*^^  ^^'^  ^f^f*  ^h»^  '^"^  ^  returned,  andito 

before  the  writ  '*  fuch  bail  (hall  not  be  taken  by  any  juftice  of  this  cflot 

be  iptnrned.      <«  ^^\^^  (hat  writ  with  the  return  thereof  ihaU  be  oflW 

'V  before  the  faid  juftice,  to  be  filed  at  the  time  of  pd^ 

"  ting  in  thereof.    R.  H.  10  /T,  3.    . 

Therefore  when  you  have  got  kabeas  corpus  retonni 

^nnex  a  bail-piece  thereto,  and  fill  it  up  thus :  • 

•I ^"^ 


l^aHrajetCorptDBr. 


Btil-piccc  on 


Trimjyfuyfi.  is  the  a4tb  year  of  the  reiga 
of  king  G€0^  111.  Sioi^m^nt  aad  ff^aj. 

London,  >  ^.  B,  is  delivered  on  bail  upon  a  ha- 
lo  wit.    3     ^"^  corpus. 

To  John  Doe,  of  London,  gentleman, 

and 
kichard  Roe,  of  ihe  fame  place> 
gentleman. 
Oocli  for  £  20 

G.  T.  attorney 

At  the  firit  of  the  pldntilF 
in  the  plaint. 


Take  the  bail  and  habeas  eorfms  to  a  judge's  chambers, 
who  will  enter  theai  in  the  folbwing  recognisance,  if 
above  10/. 

♦  *•  Tmt  dbjwiily  aridfevetaJly  mderfah,  fiat  if  the  *-  Rccognittocei 
"  fmdmt  be  condemned  at  thefmtofthe^Mntiff(9r  plainiiffs)  ©f  b»il  on  *«• 
*«  in  the  plaint,  that  he  JhaH/atisff  the  cojtt  and  condemnatton,  ^*^h  ^ 

"  fir  render  Kmfelfto  the  cuflody  of  the  marjbal  of  the  Mar-  \  4^7^ 
"  Ihalfea  of  the  court  of  King's  Eiench,  or  you  'will  do  it  for 
"  him,  if  under  10/.  vide  Stat.  19  Geo.  3.  r.  70.**  Pay  in 
tarn  4/.  in  vacation  5/.  notice  *is  to  be  giveri  forthwith  to 
the  plaintiflPs  attorney,  of  the  names  and  addition  of  the 
bail,  the  time  when,  and  the  judge  before  whom  the  fariie 
is  put  b.    /?.  M.  iCs^fe^.  8. 

John  Denn,  plaintiff, 

IntbuKing^jBench.  und 

yf.  B.  defendant. 

Take  notice  that  fpecial  bail  was  this  day  put  in,  upon  Notice  of  bill 
the  habeas  corpus  in  this  cafe,  before  the  honourable  Mr.  ^mg  pat  ia. 
Jufficc  Buller,  at  his  chambers  in  Serjeant^ sum.  Chancery- 
lane,  London,  and  the  names  are  Johi^  Doe,  of  London, 
gentleman,  and  Richard  Roe,  of  the  fame  place,  gentle- 
man.    Dated,  lie.  Yours,  (^r. 

R.  C.  defendant's  attorney. 
To  Mr.  R.  T.  lUtorney  for  the  plaintiff. 

If  the  ptatBtiiTs  attorney  does  not  like  the  bail,  he  may,  ^^i^  ^^  ^^^^^ 
inftead  of  entering  the  exception  (as  in  common  cafes),  biU. 
apply  to  the  judge  for  a  rule  for  better  bail,  which  is 
r^furnable  wi/A'rt  four  days  next  after  fervice,  a  copy  of 
*  -^      •        '  which 


Thtt  every  de« 
fendtnt  not  be- 
in  g  executor, 
flff .  upon  %  hs-  ** 
heas  earfmt  to      €i 
remove  inferior  ^^ 
ctufet  put  ia 
fpecttlWil.        << 

C468) 


which  is  to  be  ferved  on  the  attorney  for  the  ddcndaot: 
if  the  bail  do  t)pt  jufttfy  vatlMn  the  (bor  dap  (profidBl 
there  are  four  days  in  the  term  left)  then  a  pr%tie»k  tuBi 
be  figned ;  but  if  there  are  not  four  days  in  tcrai,  diet 
upon  the  defendant's  giving  notice  to  juftify  the  firfi  dif 
of  the  next  term,  before  the  rule  expires,  andjaftifiesdf : 
fame  on  that  day,  no  procedendo  can  iffue. 

"  It  is  ordered  that  jgrery  defendant,  not  being  tt 

executor  or  adminiftrator,  who  ihall  fue  om  any  «it 

of  AfAeoj  corpus  to  j-emore  any  fuit  out  of  anf  infenor 

court,  {hall  put  in  fpecial  bail  in  all  a&ions  whatfeeitf 

(a6tions  for  fcandalous  *  words  and  fmall  aflsults  oilf  I 

excepted)  unlefs  one  of  the  juilices  of  this  court  Cm 

otherwife  order."    R.  H.  2  Jac.  2.  j 

Exception  to  be     ^^  ^^*  plaintiff  does  not  except  againft  the  ^tW 

wifhin  a8  days,  taking  out  fuch  rule  within  twenty-eight  1^17/  1^5 

putting  in  thereof^  then  the  bail-piece  Ihall  be  fled  hy# 

defendant's  attorney,  within  fwr  days  ncxtafhrtk^f 

the  twenty-eight  days^  undef  the  penalty  of  5/.  tp  the  Mi 

jR.  M.  16  Qir.  2. ;  and  for  the  fecond  offence  to  befei^ 

off  the  roll.  ] 

Notic*  of  jofti-     Take  notice  th^t  the  bVd  s^lready  put  in'fortheiljt 

lic«tion.  fendant  in  this  caqfe,  upon  the  writ  of  habeas  torpu^  ^i 

of  whom  yon  have  had  notice,  will,  on^Afo^  b^ 

juftify  themfelves  in  open  court,  WeJlnunfler^heS^  \bM 

cpunty  oiMiddfefe^f  as  good  bail  forthefaid  deCeadtft  I 

You#s,  fcfr. 
R.  C.  defendant's  attoraef.  ^ 
To  Mr.  R.  T.  attorney  for  the  plaintif  .  ] 

This  notice  muft  be  given  tnjo  days  exchi/he  rf"  AAF  | 
of  jujiification^  and  defendant  may  add  to  the  bau  iliti4 ' 
put  in,  new  baii^  and  juftify  as  in  other  cafes;  fl^j 
affidavit  of  the  fcrvice  thereof,  and  give  brief  to  csfimi 
to  move  to  juftify  ^  fee  lox.  6d.  court  fees  9^.  6^  roletej 
allowance  5/. ;  ferve  copy  thereof  on  plainliff*s  attornef.  1 
The  bail  are  liable  to  all  the  adidns  inehtioned  io^l' 
return  of  the  habeas  corpus^  wherein  the  plaintiff  fliaB^ 
dare  within  two  terms,  R.  ffiL  2  Jac,  2.  And  if  theteg 
more  caufes  than  one  returned  in  the  habeas  corpur^  m 
muft  in  that  cafe  be  put  in  for  the  whole.     A'fltt.  352, 

The  defendant  cannot  nor^os  the  pUbtiff  fior  waiitflf| 
declaration,  he  not  beipg  bound  to  follow  the  defendsK* 

'fit 


When  to  be 
{iven. 


Bill  liable  to 
ftii  aAiont. 


Cannot  fign  * 
fittrftres. 


After  defendant  has  juftified  his  bail,  the  plaintiff  tmj  DecUratioo. 
declare  in  chief  againft  the  defendant,  or  he  may  declare 
deheneepf  as  foon  as  bail  is  put  in  above,  and  all  the 
proceedings  are  Je  ntrvo,  for  th^  record  is  not  removed  on 
fl  kabeas  corpus ,  as  it  is  on  ctrtiwari,  Salk.  352  But  fuch 
declaration  mull  be  delivered  '(mtKn  two  terms.  R,  MicA» 
16  Car,  2.  f 

•  And  defendant  is  not  bound  to  plead  to  a  declaration    /*    f.r\ 
afterwards.     Ihid.     -  '  .V  4^5// 

Declare  againft  the  defendant  as  inthecuftodyof  the 
Marfhal,  therefore  there  needs  no  form  of  fuch  declara- 
tion. 

If  1  caufc  be  removed  by  habeas  corpus^  out  of  the  courts  jrewe. 
of  Canterbury  f  Southampton^  Hull,  Litchfield^  or  Pool,  and 
the  aflion'  be  tranfitory,  it  muft  -be  laid  in  the  county     , 
wherein  fuch  city  or  town  is,  as  Kenty  Southampton,  Tork, 
Steffcrd,  or  Dorjfii.    R.  Af.  i654./<r^.  9. 

n^ithin  tvhat  time  defendant  is  to  plead^^CertsSn  times  are  within  what 
mentioned  in  Harrijon  and  Richardfonh  PraQicc  for  plead-  time  defendant 
ing  cpon  a  haiem  corpus ;  but  I  take  it  to  be  the  fettled  "  ^  ^^*^' 
padice  now,  that  he  muft  plead  the  Tame  as  mentioned 
in  the  rule.     Trin.  5  &f  6  Geo.  2.     See  the  note  in  R.  Hill. 
2  Jac.  2.  to  warrant  this  opinion. 

If  defendant  lives  within  twenty  miles  of  London,  four  No  imparliace. 
dtys,  if  above,  eight  days,,  and  the  defendant  has  no  im* 
parlance  allowed  him  upon  $  habeas  corpus,  although  de- 
claration be  not  delivered  the  fame  term  the  ha.  corp.  is 
brought. 

The  reft  of  the  proceedings  are  as  in  common  cafes. 

Procedendo. 

IF  the  defendant  does  not  put  in  or  juftify  his  bail  in  due 
time,  asbeforefaid,  then  ifluetht  following  writ  of  ^0- 
tedendo  : 

George  the  •third,  £2?r.  To  the  (heriffs  of  London,  greet-  Prtcedendt. 
ing :  Although  we  lately  by  our  writ  comn:unded  you, 
that  you  fliould  have  the  body  of  C  D.  detained  in  our, 
prifon  under  your  cuftody,  as  it  was  faid,  under  fafe  and 
lecure  conduiSy  together  with  the  day  and  caufe  of  hi^ 
being  taken  and  detained,  by  whatfoever  name  the  faid 
C.  D,  might  be  called  in  the  fame,  before  our  right  trnftv 


-^  ^    and  well  beloved  JVflEam  Earl  of  MansJuU^  our  clucf  j* 

C  4"7^y  ^*^^*  affigned  *  to  hold  pleas  in  our  court  before  bh  atMi 
cbambers  in  Serjeanfs  Im,  Ciancery-Ianti  macStSak 
after  the  receipt  of  that  writ,  to  do  and  recci^  an  m 
Angular  thofe  things  which  our  faid  chief  jufticc  flidli 
then  and  there  confider  of  him  in  that  behalf;  yetwcW 
ing  now  moved  with  certain  caufesin  oar  cowtbcfaaci^; 
command  you,  and  every  of  you,  that  id  lOpluattMl 
fuits  againfl  the  faid  C.  D.  at  the  fuit  of  A,iM^x€Mtk 
before  you,  or  any  of  you,  now  dependins  oDdetenniBe^ 
you  proceed  with  what  fpeed  you  can,  in  mchiMiB«r«' 
cording  to  the  law  and  cuftom  of  our  kiDgdoia  of  E^S^ 
as  you  (hall  fee  proper,  our  faid  writ  toy Qufiiftthcf«ii|M 
direded  to  the  contrary  in  any  wifenotwithftandiog.  wfc' 
nefs  WilBM  Earl  of  Mansfield,  at  Weflnmtfitr,  die 
day  of  10  the  twenty-fecond  year  i  our  leipu 

Starmint  and  Vif* 
Frmifi.  Lombtt,  Procedendo  for  J.  B.  againft  C.  D.— /.  t  U 

ney ;  pay  figning  5/.  Sd.  with  Mr.  Hebe^^  fetl  7i# 
lowing  6s.  lorf. ;  attorney's  fee  3/.  4^.  in  the  coortH^ 

prrcdions  to  the  Inferior  Courts. 

AS  a  habeas  corpus,  tfm/  procedendo,  mft  fe  <fc^jg 
properly  to  the  inferior  courts,  fuch  of  tkm  at  I  em,  dH 
are  as  follow: 
Mtyor's  court,      To  tie  mayor,  aldermen,  andjberifs  of  London. 

sh?*'ffk'c  n  t  of     ^^  '^^  fi^^P  ^f  ^^  ^^y  9f  London.  j 

ditto.  **^**'*''  °      ^^  ^^  j^g^f  rf  our  pe^l^eHOurt  of  Weflmiaficr,  «•• 
Mtrihdfea.       eoch  of  them,  greetings 

If  in  iheritTs  If  ifs  in  tht  Jberiff  couTt  in  any  county,  direfi  it  to  A/* 

7^ntj.  '^^      ^M  «'  Middlefex,  Berks,  Oxford,  ^r. 
Stepney.  To  tie  Jiewnrd  of  our  court  of  record,  mtkn  tht  «i* 

of  Stepney  and  Hackney,  in  tiecounty  of  MiddfcfeXji* 
^  lets  and  liberties  of  tht  fame,  and  alfo  to  the  high  imSf  /■ 
(*47  I J  faid  liberty,  and  to  either  of  them,. 
Mwfhal.  To  the  marjbal  of  mpr  Marihalfea  before  us. 

Warden  of  the       •  To  thi  warden  of  our  prifm  of  the  Fleet. 
*  *SS  ^«  the  mayor,  aldermen,  and  fieri ffs  rf  the  city  rf 

^"*^***'  and  to  tie  mayor  and  cmfiabks,  ke^s  of  the  f^  i 

fame  city,  in  their  court  of  Tolfey. 
Bavh.  To  the  mayor,  recorder,  aldermen,  mdju/Eces^A 

of.  Bath,  in  the  county  of  Somerfct,  and  to  eve/y  tf  d* 


To  the  major ^  aldermen^  ^g^Jp^^f  ^  recorder  of.  the  Bedfted. 
vm  9f  Bedford,  in  the  county  of  Bedford. 
To  the  taofor,  aldermen,  eaii  burgeffes  of  the  town  of  Be-  Beverly. 
rijr,  in  the  county,  of  York. 

To  the  bailiff  and  burgeffes  of  the  town  of  Buckingham^  Bockinghtm. 
thecoiaay  cf  Buckingham. 

To  the  mayor ^  recorder,  and  burgeffes  of  the  borough  £/"BiirySt.  Ed* 
wy  Saint  Edinond,  in  the  county  of  SaflFolk.  "^"^^ 

10  the  mayor  and  bailiffs  of  the  town  of  Cambri(^e.  Ctmhridge* 

To  the  fleward  of  the  liberty  of  Thomas  by  divine  Pro-  Canterbury, 
ilfawe  archbifbop  of  Canterbury,  in  the  court  of  his  palace 
Min  the  city  of  Canterbury. 

To  the  mayor  and  bailiffs  of  our  city  of  Exeter,  in  the  coun^  Exeter. 
»ff  Devon,  and  to  the  bailiffs,  citizens,  and  provofls,  of 
ytjame  city 

To  the  nutfor,  aldermen  and  citizens  of  the  city  o/"  Hereford.  Hereford. 
To  the  mayor,  and  capital  burgeffes  of  the  bi-ough  of  Heit-  Hertford. 
ifd,  in  the  county  of  Hertford,  and  alfo  to  the  fieward  of 
r  court  of  record  there, 

TiO  the  mayor  andfberiffs  of  our  town  and  county  of  King-  Kiogftoa.  upon 
»  upon  Hull,  in  the  county  of  York.  ""^ 


To  the  bailiffs  and  fleward  of  our  court  of  our  town  of^^  «l»o 
^gfton  upon  Thames  \  and  in  the  abfence  of  the  Jaidflew^  Thtme*. 
fi,  to  the  bailiffs  and  recorder  of  the  fame  town,  or  any  two 


f  them. 

To  the  mayor,  fberiffs,  and  citiztns,  of  the  city  of  Lincoln.  Lincoln. 

To  the  bailiffs,  burgeffes,  and  citizens,  of  the  city  of  Litcb-  Utch6eW. 
ield.      . 

To  the  mayor  and  recorder  of  our  town  or  borough  of  King's  K.u>g»Lynn. 
^ynn,  in  the  county  of  Norfolk. 

To  the  fleward  of  the  dean  and  chapter  of  the  #  coHegiate  St.  Mirtin't  I« 
Im*^©/"  Saint  Peter  Weftminftcr,   of  tbe  court  of  their  ^'J^'         ^ 
*frty,  orpreein^s  of  Saint  Martin's  the  Great,  in  Lon-    v47*^ 
ion,  and  to  the  conftables  there. 

<  To  the  ffiiQwr,  aldermen,  and  burgeffes  of  the  borough  of^^^'J^ 
"lewbery,  in  the  county  of  Berks. 

To  the  mayor  and  bailiffs  of  the  town  and  borough  of  North-  Nortlumptoa. 
lamptoni  in  the  county- of  Northampton^ 

To  the  mayor,  aldermen,  fierifft  of  the  county  of  the  city  Korwich. 
f  Norwich. 

To  the  mayor  and  bailiffs  of  the  city  of  Oxford,  in  the  Oxford. 
w«/jro/ Oxford. 

To 


BKtfnoiitii. 

Tamuon. 

Thetford. 
Wells. 


Wocdflock. 


Worccaer. 


Yofk. 

J5b.  ctr,  ai,  tef. 


Affidavit. 

t*473) 


H>.  cup.  tJ 
/•ihfncienJum, 


70  the  mayor y  aldermen,  and  burgejfes  of  the  l&wn  ^P^ 

mouth.  ! 

To  the  mayor  and  haiHffs  of  the  town  o/'Southamptoa.    ! 

To  the  bailiff  of  the  reverend  fMer  in  Chrift,  ^ 

lord  bijbop  of  Winchcftcr,  of  his  liberty  of  TauotcR^  m 

Taunton  Dean,  in  the  counfy  ofSomcritt,  J 

To  the  mayor  and  recorder  of  the  borough  rf  Thtifoei^  t{ 

the  county  of  Norfolk.  ' 

Wells,  borough  or  city.     To  the  fteward  or  hdSfof 
court  of  our  pleas y  granted  to  the  re-uerend  father  in 
bijbop  of  Bath  and  Wells,  held  at  tie  Gt 
within  the  city  and  borough  of  Wells,  «i  the  comdy  ^ 
mcrfet.  - 

To  the  mayor  of  the  town  of  New  WoodSock^  « 
county  o/*  Oxford, 

To  the  mayor  y  recorder  y  and  aldermen  of  our  city  rf^K^ 
ccftcr,  and  to  every,  &c.  ^ 

To  the  mayor  y  aldermeny  andfberiffs  of  the  city  Yoit 
This  writ  alio  is  iJOTued  where  a  witnefs  k  cosififleii| 
pfifon,  direSed  to  the  marflial,  (hcriff,  lie,  in  oriel  I 
bring  him  before  the  court  where  the  caufe  is  to  be  oU 
to  give  evidence  on  the  part  of  the  pcrfon  who  te  i 
out,  and  is  called  an  habeas  corpus  ad  tefUficaJgrnytM^ 
form  of  which,  and  the  mode  of  obtaining  it,  fee  p.  aOR 
but  the  affidavit  is  as  follows :  " 

*  That .7.  B.  now  a  prifoner  for  debt,  in  cuftodf  c| 
the  marfhal  of  this  court,  is,  and  will  be  a  materitlll^ 
ncfs  for  this  deponent  at  the  trial  of  this  caufe.  AndlM^ 
deponent  further  faith,  That  he  is  advifed,  and  vrff: 
believes,  that  he  cannot  fafely  proceed  to  the  trial  tberw 
without  the  tcflimony  of  the  (aid  J.  B. 

It  is  alfo  made  ufe  of  by  a  plaintiff  in  this  court,  wh*^ 
his  prifoner  has  removed  himfelf  after  deckretim  to  i 
Fleet  Prifony  in  order  to  bring  him  here,  to  charge  lift 
in  execution  upon  judgment  obtained,  and  it  iscaiMat 
habeas  corpus  ad  fatisfaciendumy  to  fatisfy  or  make  »*► 
fa6lion  to  the  plaintiff  the  debt  and  damages  bj  bim  it^ 
covered ;  which  being  obeyed,  ti.e  court  commit  Mol 
again  to  the  cuftody  ofthe  mardiai,  there  to  remain  nsal 
he  make  fati&fadion'. 

This^writ  is  always  made  returnable  on  a  day  ccfttia, 
as  the  prifoner  cannot  be  committed  in  execution  bat  \ff 

the 


coiirt^  whilft  they  are  fitting:  The  form  of  .which  is 
bllows : 


HSi.   corp.  ad  fitiffa.  in 
e. 

Sforge,  &c.  To  the 
rden  of  our  prifoD  of 
\  Fleet,  greeting:  We 
pmuind  you,  that  you 
le  before  us  at  fTeJl^ 
^,  bn  H^ednefJay  next 
fer  the  morrow  of  Jll 
dr,  the  body  of  C  D. 
der  fafe  and  fecurecon* 
Stf  detained  in  our  prifonr 
der  your  cuftody  as  we 
r  iHbrmedy  together  with 
i  day  and  caufe  of  his 
ing  taken  and  detained^ 
^  whatfocvcr  name  the 
Id  C.  D.  i^  there  known, 
to  fatisfy  J.  B.  25/.  for  his 
inagesy  which  he  fuftain- 
\  as  well  by  not  perform- 
1^  cenain  promife«  and  on- 
ptakings  lately  made  by 
ie  fatd  C.  to  the  faid  A.  at 
tfimnfiery  in  the  county 
MiadlefeXy  as  for  his 
^fts» 


RE 


Ha.  corp.  ad  fatisfa.  in 
debt. 

George,  &c*  To  the 
warden  of  our  prifon  of 
the  Pleety  greeting :  We 
command  you,  that  you 
have  before  us  at  Wefttmn* 
fttTy  on  Wednefday  next  af- 
ter the  morrow  of  All  Souls, 
the  body  of  C.  D.  under 
fafe  and  fecure  condud, 
detained  in  our  prifon  under 
your  cuftody  as  we  are  in- 
formed, together  with  the 
day  and  caufe  of  his  being 
taken  and  detained*  To 
fatisfy  A.  B.  as  well  of  a 
certain  debt  of  2$/.  which 
the  faid  A.  fi.  in  our  court,  (^AfjA^ 
before  us  zt  fVe/lmmJler,^  nrl^J 
recovered  againft  the  faid 
C  Z>\  as  alfo  10/.  for  his 
damages  which  he  fuftained 
by  reafon  of  the  detaining 
the  faid  debt,  as  for  his 
cofts. 


)A  charges  by  him  laid  out,  about  his  fuit,  in  that  be- 
Mf  whereof  the  faid  C  is  convided,  as  appears  to  us  of 
(cord,  and  fiirther  to  do  and  receive  what  our  faid  court 
'rfore  us,  (hall  then  and  there  conflder  of  him  in  this 
^alf,  and  have  there  then  this  writ.  Witnefs  William 
^Ax\  of  Mansfield,  &c. 

Sterment  and  Way. 

This  is  flgned  by  Mr.  Heberden,  and  a  praecipe  is  made 

W  that  purpofe  pay  him  7/.  id. ;  feal  ^d, ;  then  it  is  to 

It  lodged  with  the  warden  of  the  Fleet:  On  the  day  of 

he  return  he  is  brought  up,  apply  to  one  of  the  judge*s 

cleiks. 


{'475) 


clevb,  who  wilt  make  otu  tht  cooMbmA^  ptf  4 
warden  his  fee  for  return  and  briogtng-ap;  lip&f 
6d. ;  judge's  clerk  4/. ;  the  judge's  dcrk  takes  the  I 
eorpumo  court  mth  the  defeadafit^  ^adtbe  mfter^ 
mits  htm. 

N.  B.    I  think  you  Aould  have  the  roBfD  cooiltlN 
the  mailer  marks  thereof,  the  M.  ^wf^  and  cmmm 
Ihe  courts  in  the  masgin  of  the  judgnieat* 

Paupers. 

A  Pauper  is  a  perfon  faid  to  be,  by  the  law^  4i 
and  indigent  in  his  circumflrances,  ihat  be 
difpendthe  ufual  charges  to  recover  tus  sigtit« 
AwM  or  npiiy. 

It  appears  in  very  early  times,  m.  149$,  tbtf 

perrons  halving  any  claim  to  lands  or  other  dght,  I 

frequently  oUiged  to  drop  ihe  purfuit  ^  ithereiif  i|l 

court  of /a«u  or  equity  ;  the  expence  being  too  pc*^ 

them  to  bear.     This  being  a  great  grievance  to  tbe ' 

je& ;  andf  in  order  that  men  (bould  not  be  fit' 

their  le^al  pofleffion  and  right,  by  the  Sm.  11 

12.  it  IS  enaded  in  the  following  words,  which 

to  be  written  in  letters  of  gold,  wz.  **  Pnr)i«ithe 

'^  mons  in  this  prefent  Parliament  aflen^Ued,  that 

**  the  king  our  fovereign  lor3,  of  his  moft  ^ack 

.  *'  poficion,  willeth  and  intendeth  indifferent  joflictl 

*  had  and  minifiered  accordii^  to  his  conunonli 

"  all  his  true  fubjeas/'  "  a$  well  t6  the  fur  $t 

**  which  poor  fubjcfts  be  not  of  ability  nor  power 

**  according  to  the  laws  of  this  land,  for  the  rd 

''  injuries  and  wrongs  to  them  daily  done,  as  wd^ 

•*  cerning  their  perlbns  and  their  inheritance  as  f 

**  caufes;  for  remedy  whereof,  on  behalf  of  the 

•*  perfont  of  this  hfid,  not  .able  to y^  for  their  r«*4 

''  the  ccurfe  of  the  common  law,  be  it  ordained  • 

"  aded.  That  every  poor  perfon  or  peribo^ 

^^  have,  or  hereafter  (hall  have,  caufe  of  aftioo, 

••  (hall  have  original  writs,  Of^.  nothing  takine  f^ 

**  fame,  counfel,   attornies,   and  all  other  officers 

**  quifite  and  receffary  for  tbe  fpeed  of  tbe  faid  fc** 

**  be  had  and  made,  which  (hall  do  their  duties,  «*W 


my  reward  far  their  counfiii,  h^f  uAhufimfs  in  the 

t  is  not  fettled-  how  much  the  poor  perfon  is  to  ber 
th  by  this  ad  of  parliament,  bat  the  courts  of  ^viftice 
'e  fixed  the  funi  to  be  uod^r  five,  pounds,  (M^t  w^ar^^ 
^»ppa-d;  mid  Us  right  to  th§  mattir  in  qufftion)  Lil.  Proc^ 

Phereforcy.if  the  plaintiflF  is  fo  poor  as  above  ftated^  How  to  fae* 
mail  petkton  one  of  the  judges  of  this  court  to  he    ^  . 
nttied  to  file  in  forma  pm^eris,  and  if  he  has  begun 
fuit,  and  not  able  to  cany  on  the  fame,  yet  he  may 
sr,  petition  to  be  admitted,  in^^rofs  it  on  a  treble  &d. 
npi  paper,  annex  alfo  the  affidavit  thereto  on  treble 
then  take  fame  to  the  jud^s  chambers,  and  after  oath  ^         ^^ 
lade  thareof,  *  the  clerk  will  make  out  an  order  there-  v47^/ 
►  pa^.  htm  2f .  €d.    The  form,  of  the  petitiem  and 
Mvit  arc  as  fellovs  :- 

if w^B•  idaintiff, 
l^^Ki^s Bench.    '  and 

C.  Z>.  defendant. 
ihe  right  honourable  William  Earl  9f  Maasfield»  M 
daefp^kt  of  hit  Majtflfs  ofurt  (f  King's  Bench. 
ThthmUepeti$im/fA.K 
Shimik^ 
That  die  laid  defendant  is  and  Oands  juftly  indebted  irtbeaOioDh 
to  your  pcndmer  in  the  fum  of  io7.  for  the  work  and  J^.  ^j;^  ^^ 
Mv  of  your  petitioner,  done  fer  the  faid  defend^n|»  at  petkioacr  btth 
^reqneft;  and  your  petitioner  hath  commemc^d  aiw>*"j«*««- 
fici  agiunft  him  for  the  fame.  STS^hSi 

That  your  pctinoner  finds  Umfelf  nnahle.ta  cany  on  being  uotble, 
»  faid  canfey  on  account  of  his  extreme  poverty,  as^^- 
pears  by  the  affidavit  hereto  annexed. 

**  Your  petitioner  therefore,   mod 

«  humbly  prays  yevr  jLordfiiip  that 

^fcoMl^,  i^tr)f«  he  mi^  be  admitted  in.:/#nfia 

ift  Utt  ai»ve.Btined>  '^  adion,  and  that  J.Mf'^fq^  may 
•  ..f*l''*^*?  ."^X  ••  be  affigned  to  him  as  his  counfel, 
Mobehucouaiei.  J  ,,  and  jj.  his  attorney  tp  pcofecute 
**  his  laid  fuit. 

**  JhdyourpetUionerJbaUevfr 

wg's  Bench.  A.  B.  agt.  C.  A 

E  e  if.  S. 


Uclefs  ^e  r«- 

covtre  5/.  cr 
CDVre. 


Ailidivit.  ^'  b'  of,  i^c,  yeonijiii  maketh  oalb  and  fa'nb,  thitk 

is  not  worth  Jhi  pumds  in  all  the  world  (fave  and  eiccfl 
the  matters  in'  queftion  in  thts  caurc,  and  aUb  Ktsvunf 
apparel). 

Topty  00  feet.  The  pauper^  iipon  the  order  bdng  made,  may  ii»eft 
his  writ  without  ftannps,  pay  nothing  through  aS  fc 
caufe  for  fees  to  any  of  the  officcn ;  it  defeodiot  fki| 

/#  \    *  fp^ciaJ  P'ca,  (hew  your  petition  and  order  to  the  di| 

\  477/  ^^^^^  papers^  and  he  ♦  will  make  up  the  paper  bookfc 
nothing,  no  (lamps  are  ufed  for  the  record ^  vemrt^  ori^ 
trmgas,  nor  do  you  pay  for  fetting  down  the  caufif  er#: 
turn  oi  dtjiringat,  ] 

But  if  yott  recover  a  vcrdiQ,  the  o(Bccn  takefc 
court  fee9,  anji  in  them  they  include  paSiog  thcr^ 
&c.  if  the  verdtfl  be  above  (ive  pounds,  the  ptvoper 
by  them  deemed  dives.    The  declaration  is  in  the 
mon  fcrm ;  to  which  you  annex  a.  copy  of  the 
his. bein^  admitted,  and  generally  a  copy  of  the 
order,  and  afEdavit,  are  delivered  to  the  dcfenduft' 
tcmey.    If  the  defendant  brings  error^  yo/avmAjq 
clerk  of  the  errorhis  fees, 

ObrcrvfttioD.  To  confider  the  mode  upon  which  this  aft  <f: 

II  if.  7.  is  couflrued,  e!*ery  man  who  has  hoM 
mufl  feel  for  the  pauper.— The  Uw  has  provide^ 
a  niaW  whois nit  wbrth  five  pounds  in  the wedd,'/ 
fue  with<»ut  the  payment  of  fees,  on  account  cf 
irejnS'pcwrty^  yet  he^,  in  the  firft  isftance,  pay* a 

'  ro  the  king  of  3/.  arid  (br  the  judge's  kezs.6i.; 

I/,;  then  if  he  obtains  a  verdifit  for  above  $/«iK 

fay .cburr  fees,  ai.  I^.  &/.  and  paflki^  hisrecordat 

1/.  that  iipoft  the  whole  he  is  to  pay  without  receiwj 

farthing,  4/.  y.  2,d.  ^hen  he  is  admitted  to  fue  on  tctf 

of  his. -extreme  poverty,  befides  $/.  6d.  and  4^.  be 

dafep  ^f  the  pojlea^  marking,  and  the  maftcrt 

that'jh*'  advance  is  4/.  ia/»  8<i  wKicjh  is  ^r.^^  kfc" 

he  IS  fiippoTcd  to  b^  worUi.    I  think,  if  the  jadgeitiL^ 

this-  t9\'M  a  fad,  there  could  be  no  jdoubt  bd  «WW 

AumMty  wmld  imlya  them  to  Miter  this  modey  as  thef^W 

ffutk^  etirult  upon  the  attorney  for  the  pidmiff^  (in  cafe^ 

verdid,  and  he  receives  the  debt  aAd  cofts,)  '*^**^ 

fay  to  e%idty  ofiicer  their  fees ^' or  be  liabk  to  be  flrusl  y  " 

*  roll  on  complaint  made ;  or  permit  the  dcfcndaM'*  ait^w 


ConfoU&attoff  of  fttttann. 

pay  them  to   the  mafter  for  the  ufe  of  the  feyerat 
Bders;  and  if  a  reference  was  had  to  the  ftatute,  I 
ive.no  doubt  but  that  fuch  was  the  intention. 
*  If  the  party  give  any  fee  or  reward  to  his  counfel  No  fee  to  be 

attorney^  or  make  any  contraft  or  agreement  with  ^^^t^'^rt^y^** 
em,  he  (hall  from  thenceforth  be  difpaupered>  and  not  /^  m  ji\ 
terwards  be  admitted  again  in  that  fuit  to  profecute  in  V  4/^/ 
rma  pauperis.  He  is  not  liable  to  pay  cofts,  but  be  in, Not  liable  to- 
t  difcretion  of  the  court,  whether  he  (hall  be  puni(hcd  ^^       ' 

not.  Stat.  23  ff.  8.  2  Sajk.  506.  But  Hoft  faid,  there 
M  officer  to  whip  him^  nor  did  he  ever  know  it  to  be 
toe.     Ibid. 

He  is  not  liable  to  pay  the  cods  for  judgment  as  in  Nor  for  jadg- 
je  cafe  of  a  nonfuit,  3  Jril/J  24. ;  nor  to  pay  the  cofts  ^«^^  »•  »«*''^ 
^re  he  brings  a  new  aQion,  if  it  does  appear  that  f^j^  ^  *  "*^' 
1^  has  not  been  vexatious,  Str,  878.     If  he  has  been  May  be difpav- 
latatious,  as  giving  (ix  notices  of  trial,  and  not  pro-  P*'*^  '^  ▼"*• 
^ing,  the  court  will  difpauper  him,  but  not  make  him  V"^** 
ly  cofts.     Ibid.gS^. 

A  perfon  admitted  in  forma  paiAeris^  can  only  fue  in 
te  caufe  for  which  he  is  admitted,  fo  that  if  any  other 
i&fe  arifes,  he  muft  be  admitted  again  de  novo,  et  Jic 
Vis  qu^ies.     Lil  Reg.  633. 

[Although  the  flat,  of  1 1  H.  7.  admib  poor  perfons  to  They  are  liable 
pecute,  yet  it  has  not  provided  for  poor  defendants  to  ^^  P»y  ^o^*- 
rfcnd,  nor  does  the  flat  of  .23  ft  8.  except  them  firora 
yying  cofts.    *  .V    I 

[; .  CorifoliddliTtg  of  Adiions. 

IF  there  be  two  or  more  adions  brought  upon  the  How  to  confoli* 
ioie  policy  of  aflurance  againft  the  underwriters,  or  two  **•'*• 
t  more  ejcSments  on  the  demife  of  the  leflTor  of  the 
Haintiff  for  the  fame  premifcs,  and  tJ^y  proceed  feparate, 
^e  defendants  may  apply  to  the  court  by  way  of  motion 
b  confolidate  fuch  aSionsj  if  in  term  time,  it  is  a  rule. 
0  (hew  eaufe,  if  in  vacation,  by  way  of  fummons,  before 
^  jodge;  and  upon  their  undertakmg  to  be  bound,  and 
included,  in  all  the  aSions,  by  the  fate  of  the  verdift 
w^heaQion  brought  againft  the  (irft  defendant,  and  to 
Wn^  no  writ  of  erfbr,  the  court  will  ftay  all  the  pro- 
ctcdmgs  in  thelaft  aSions,  until  further  order;  but  •  all  i *it9Q J 
Ee2  tht^^'^^ 


ftbatlmenr 

the  roles  tnuA  be  paid  for  Tepirfte,  as  aVo  tk  [< 
■nd  orders  thefcou,  md  if  the  verdiflt  tunisinfiTOirrf 
plaintiff,  to  the  fatisfaflion  of  the  judge  «ho  tried 4f 
caufe,  the  plaintifF  may  proceed  to  tax  his  cofe  on  ill 
verdia,  and  ^l  the  defendant's  attoraey  totfiettJil, 
mafter  who  will  tax  the  cofts  in  the  other  aftwos*/*^' 
if  complied  with  (as  is  ufual),  and  \hfff  artnoip«d^«S 
tificdcbt;  move  the  court  upon  in  affidavit  of  ite*"^ 
"  for  leave  to  enter  tip  the  judgmtd^  mitdtwiti 
«*  thereon^  and  that  the  mafier  mdf  tax  tkt^toJm 
'*  cau/es,  and  for  the  cop  6f  the  apt^catim'^  ^^S 
for  the  affidavit  is  fufficieat,  which  the  coon  viltii^ 
after  the  cofls  are  taxed,  they  are  to  be  paid* 
limited  time,  if  not,  (ign  the  JQc^ments  iqM)ni 
half-crown  damp,  and. take  out  execution thtreoa, 
pay  for  fcparate  rules,  aild  cotmfels  fees  are  itot  fixd. 

Abatemefa. 

THE  general  role- to  beoUcrved  b  thbcafei^ii 
where  the  ileath  of  any  party  btppena,  and  yet  ^Pl 
k  in  the  fame  condition  aa  if  mcb  par^  werefiviogi  AM 
fuch  death  makes  no  alrcratioa  or  abateaMUt  d  ikW 
lo  Mod,  25  K  Gil.  C.  P.  242.  i 

Bjih€it^9H^.3.c.iufia.6.  /'If any  1*1 
*'*  happen  to  die  after  ^  tnteflocitfory  jod^nKBt,  fdm 
**  fore  final  judgment  obtained,  the  faid  adion  daW 
**  abate  therein,  if  fuch  adion  might  be.  oripndf  fl^ 
•*  fecmed,  or.maintained  by  the  executors  or  admiiiBj 
**  tors  of  fuch  defendant,  and  a  fcire  faeiat  tOMj  kW 
.•« 'thereon,  ^^ 

**  That  if  ihcre  ,bc  two  «r  more  plaintifliofd** 
*'  dants,  and  one  qr  more  df  them  mould  &,if  j 
''  piofis  of  fuch  aSton  ibould  furvive  to  tfaelA^ 
"  plaintiff  or  plaintiffs,  or  againft^^e  fttrvitiog  defcw 

(*j^q)  *'  or  defendants,  the  writ  or  adion  ihall  ♦  W*  ^^ 
\  ^  «  be  abated;  but  fuch  death  being  fttg«fted  upoa* 
**  record,  thc.aaion  ftafl  proceed  againft  fach  H^ 
•*  t>r  defendants  forviving/^  /&' A 
tkMih  of  cither  By  the  Jiat.  I  ^  Car.  2.  r.  18.  it  is  enafted,  *'  T* 
ptTij  beevwen  «  the  death  of  either  party  between  Terdift  and  fm 
>d^e«i\"tt  "  »«?*»  ^*^**  °Q^  ^  alledged  for  error,  fo  as  jadgn^ 
♦rror.  **  be  entered  within  two  terms  after  fiich  verdiS "     , 


If  cither  party  die  before  the  afiize,  it  is  out  of  the  Death  befbrstf. 
rtute;  but  if  after  tlic  a0ize9,  though  before  trial,  '^  ^  S^'^^i'th**^! "* 

>  error  ;  for  the  afllizes  is  but  one  day  in  4aw,  Siolk.  8  ^j.  *'    *  *'^ 

►  at.  9  W.  Raym.  141 5.  If  after  verdift,  and  before 
e  day  in  bank,  the  piaintiff  dies,  and  the  defendant 
p»  jtidgment'  the  fccond  term  after  the  verdid,  this  is 
itbin  tbe  ftatute,  and  the  fame  as  if  he  had  entered 
tenent  on  the  roH.    Sid,  385.  t  Wilf,  3(52. 

An  eje&nnent  againft  baron  and  ferae,  after  verdiA  E^fdneat 
r  tfce  plaintifF,  baron  dies  b^ween  the  day  of  tnfi  frhts  H^^^h^rm 
id  the  dayiii  bank ;  adjidged  that  the  writAoilId  ftand^^,^^^^ 
tod  againft  the  fifne^  becaufe  it  is  in  tfae  natore  of  a  thedajofirj/f 
^fpaft,  and  the  feme  is  charged  for  Jicr  own  ad  ;  and^^'  •"^  ^^nja 
|c  adion  farvivcs  againft  her,  fo  if  the  wife  had  died,  tgtinft\hf 
«  baron  ilfould  have  judgment  ♦?ntered  againft  him.  feme. 

!*•  7^'  35^-  ^^^'  ^^^'  5^9-  *^^'^-  ^^'   ^4-   Moor.  469.  If  feme  ttkei 
a  feme  fole  pl^ntifF  after  verdiQ,  and  before  the  day  hufl»nd  gfter 
I  bank,  takes  huft>and^  4ie  OuH  have  judgment,  Cro.'^^f^^^^^- 
ar,  23a.  but  a  /d,  fa.  muft  <be  fued  out  before  execu-  btnk,  (he  ihtii 

in*  h»ve  judgment; 

•  but  %  fit,  fa, 

,  '  muft  be  fued. 

If  pending  an  argument  on  a  fpecial  verdid,  and  the  if  pending  an  ar* 
tet  takfts  nme  to  cotifider  thereon,  the  tplaimiff  difcs ;  c?m*ntpUimHF 
ifc  judgment  will  be  order-ed  to  be  entered  up  as  of  the  2lIL««t^'Je. 
Irm  in  which  judgment  ought  to  have  been  figned,  go  if  defendapi  * 
^ftirr.  a26. ;  the  like  may  be  done  if  the  defendant  dies,  diet, 
iW.  T47.  4  Burr.  2277. 

'^^  feme  fole  cannot  abate  her  own  writ  by' marriage,  A  feme  Me  can^ 
IT  this  would  be  taking  advantage  of  her  own  aft.  ^  J^^lte^T/wlu^* 
MLR€f  53. 

*  If  a  feme  fole  48  filed,  and  after  ftic  takes  a  hufband,  if  Ae  it  fued, 
^  tsflo  abatement  of  the  writ ;  for  the  plaintiff  would  be  J^j**^;.|*jJ;, 
i  t^tne  coudttion,  if  after  they  have  arreftcd  a  woman  not  tbtte. 
ht'fcall  be  aHowed  to  overthrow  the  proceedings  by  a    /^^iRrY 
itf>fe<|uent  mavriirge.    Lord  R^ym.  1 525.    2  ^<r.  81 1.         V  ^    ^ 

Btti  if  ian  aSioo  be  brought  in  an  inferior  court,  againft  Mirriige  after 
tfeme  folc,  and  pcnding'the  fuit  ftic  i^teTman-res,'and[?JJ^*^„"JJ^*j, 
rftirwards  4epiQves  the  caufe  by  Aal/ea^  cor^f,  and  the  able  in  tbtte. 
Jfeittiff  declanet  ^againft  her  as  a  feme  fole,  (he  may  ""^JJJ  jJjf'P^^!^ 
pJead  coverture  «t  the  time  of  the  habc^  €orpus^  bccaufe  ^^^^  ^^  ^" 
li^  proctttdiqgs  btn  tfve  4f  iBMw,  and  the  court  takes  no 
Rl^  ^f  -what  was  precedent  to  the  iabeas  corpus  j  but 
E  ^  3  it 


it  is  ^aid  the  ccMsrfe  in  fuch  cafes  is  to  mo^c  the  \ 

the  court  upon  the  return  of  the  Maa  arpa^  nittt. 

How  to  Focted^  court  will  grant  a  procedendo'^  for  though  t  Umi  cvjpit 

be  a  writ  of  right,  yet  where  it  is  to  abaie  i  nghtM  ii|s 

the  court  may  refufe  it.     i  Sat.  8.  fl,  10.  SH  ^ 

Cro.Car,  104.    ' 

If  there  are  two     The  law  abboTS  multiplicity  of  aSiom;  «d  ibfrcttli 

[;i^"j.P^^r;^  whenever  it  appears  upon  record,  that  tbcptodff  l|| 

ofaaioctbe    fued  out  two  writs  againft  the  defendant  (or  the  M 

fecoodfuitfliaU  ti^ipg^  ihe  fccond  writ  (hall  abaie:  For  if  it  w«ej 

lowed  that  a  man  (hould  be  twice  arrcftei,  or  t^ 

attached  by  his  goods  for  the  fame  thing,  by  the  W 

reafon  he  might  fuffer  ad  infitdtuM ;  but  then 

plainly  appear  to  be  for  the  fame  thing,    hbi. 

$  Co,  6i* 


theW 
.4,8.3 


Suggefiiott, 


On  Record. 
Soggefljoa  o.     r  ONDON,  (fs.)  A.  B.  complains  of  C.  D.  bw,* 

one  of  the  i^uin-  the  faid  C.  D,  on  the  day  of  'f 

tiff. after  writ  year  of  our  Lord  1782,  to  wit,  at  *  Lmdm^lic^^ 

/*  ''"q    \    ^^^^^^  ^^  *he  faid  A  B.  and  one  C.  H.  his  partotf  (•i 

\^  402y    faid  C.H,  the  laid  A.B.  fuggefts  to  the  court  bfl*^ 

.  cording  to  the  form  of  the  ftatute  in  fuch  cafemi*^ 

provided  fince  the  ifTuing  of  the  writ  of  latitat  ag«rf* 

faid  C.  D.  at  the  fuit  of  them  the  faid  A.  B.  sni  ti 

to  wit,  on  the  day  of  intl*!* 

aforefaid,  at  London  aforefaid,  in,  C^r.  died,  awl*'' 

A  B.  furvived  him,  which  the  faid  C.  D.  doth  not** 

in  20/.  of.  lawful  money,  Wr.  for  divers  gockk,  «tf^t* 

merchandizes,  by  the  faid  if.  iJ.  and  C.Ein^^ 

time  before  that  time  fold,  i^c. 

Soggeftienofthe      Go  to  the  end  of  the  iffue;  the  fame  diysf'^! 

fhTjialTsl  *c  Partips  aforefaid  at  the  fame  place,  then  by,  k* 

ear  iffuc  joined,  which  day,  to  wit,  on  the  day  of  J 

the  year  aforefaid,  at  Londm  aforefaid,  in,  (if-  *  * 

if,  fi.  fuggefta  to  the  court  here,  according  to  tfcc  «• 

of  the  ftatute  in  lucb  cafp  made  and  provided;  tWj 


C.  H.  died;  an^J.thcfaid  A,  B.  furvived  him,  which 
aid  deFendant  doth  not  deny :  And  the  faid  defendant. 
8  attorney  came  ;  but  the  faid  iherifF  did  not  fend 
lid  writ,  nor  did  he  do  any  thing  th^eon,  therefore 
fore  it  is  commanded  to  the  faid  (herifF,  that  he  caufe 
before  our  faid  lord  the  king  at  JVeJlminJlery  on 
next  after  twelve,  iic^  by  whom,  He. 

vho  neither,  C^f. 

the  end  of  the  poftea^  and  upon  this  the  (aid  plain-  f"^?**^"^^*^* 
ys,  thnt  after  the  laft  continuance  of  the  plea  afore-  the  defenTnu 
to  wit,  on  the  day  of  in  the  after  verdia. 

aforefaid,  at,  iic,  in  the  county  aforefaid,  the  faid 
ed,  and  this  is  not  denied,  therefore  let  all  farther 
ledings  againft  the  faid  C.  ceafe ;  whereupon  the  faid 
iff  prays  judgment  againft  the  faid  J,  for  the  da- 
«,  cofts,  and  charges  aforefaid,  by  the  jury  afore- 
in'form  aforefaid  aflefled,  to  be  adjudged  to  him, 
f.  therefore  it  is  confidcred,  i^c. 

Upon  a  writ  of  error  it  appeared  that  the  death  ofSagsrcftioaofthc 
*€cca  Savi!  Far^  was  fuggefted  in  the  jurata  of  ^^^  ^^^^^^^l^^J 
jtecofd  ot  ftifi  priuSy  and  not  in  the  ufual  way,  and  af- in  the  >»rtfr*of 
iwards  the  death  was  fuggefted  upon  the  roll  in  the  jHe record, whco 
bal  way.     The  error  afligned  was,  **  That  there  is  no'^""^^;^^^ 
rec$rd  of  nifi  prius,  and  that  judgment  is  given  for  the  nifi  prim  rtoor^^ 
pMntiff  below y  whereas  it  ought  to  have  been  given  for  the  *^^^J^^^^^ 
defendant ^^  then  a  certiorari  iffued,  to  certify  the  record ■iu^efted«i\h« 
f  nifi  pHufy  which  was  done,  and  in  nuUo  eft  erratum  roll,  tod  held 
leaded  by  defendant  in  error,  the  objeSion  taken  was,  ^'         ^ 
Ut  it  ought  to  have  been  fuggefted  upon  the  nift  prius  \^^0^) 
«ord»  and  that  it  is  not  fuSicient  in  the  jurata.     Lord 
^»«^ifW— The  fuggeftion,  award,  and  all  the  procced- 
igs  (hew  one  of  the  defendants  to  be  dead;  and  there  is 
n  award  for  the  proceedings  to  fiay,  as  to  this  defendant ; 
nd  to  go  on,  againft  the  other  only ;  and  the  jury  is 
warded  as  againft  the  living  one,  the  other  being  dead ; 
pth  were  alive  when  the  iflue  was  joined ;  s(  day  was 
iven  to  the  parties,  on^  defendant  is  awarded  to  come,      • 
he  other  not,  and  the  flieriff  doth  not  return  the  writ, 
nd  a  new  venire  is  Awarded  to  try  the  iffue  againft  the  fur- 
ivtng  defendant,  and  it  is  properly  awarded  upon  the 
Bbe  roll,  and  acknowledged.    The  taji  prius  roll  is  only 
iv  the  dircdion  of  the  jud^e^  to  try  it ;  and  it  is  not 

travcrfabte 


.-    ^ 


traverfablc  on  tfac  toH,  the  judgment  is  right  enou^. 
1  Burr.  363.    , 

^gg^im  m  the  London  A6f. 

k  crtditor  ruing      BY  3  Juc.  I.  c.  15./.  4.  ^«-  If  in  anv  aftion  of  iAi 
(hiu  pay'cS^"  "  <^r  adion  upon  the  cafe,  upon  an  ajfumpfit  for  the  re- 
nd recover       **  covcry  of  any  debt,  to  be  Tued  or  profecutei]  agatnfr 
none.               i<  ^^y  citizen  and  freeman  of  the  city  of  London,  in  any 
'*  of  the  king**  courts  at  Jf^ejimin/iir  or  elfewhere,  out  oif 
*'  the  court  of  Reqj^Jis,  it  (hall  appear  to  the  judge  whefe 
'    '*  fuch  adion  (hall  be  fueci  or  profecuted,  that  the  <)ebt 
"  t6  be  recovered  by  the  plaintiff  in  fuch  adioa  doth 
'*  not  amount  to  4Q/.  and  the  defendant  in  fuch  adnm 
(*a!^/l\    *'  ^^  d"'y  prove,  cither  by  fufficicnt  *  teftinonj  or 
^  ^     *"^    **  bis  own  oath,  to  be  allowed  by  any  judge  or  judges  of 
<'  the  faid  court,  that  ttt  the  time  of  the  commench^  fuck 
^'  a^lon^fuch  defendant  was  inhabiting  and  refiding  in  tke  dtj 
♦*  of  London,  or  the  liberties  thereof,  that  in  fuch  cafe  tht 
^'  faid  Judge  (hall  not  allow  the  plaintiff  any  cofis  of  (bit, 
f^  but  (hall  award  him  to  pay  cofis  to  the  flefendants«^ 
Debtftiotexr^       By  14  Geo.  2,  f.  10,  "  It  (hall  and  may  be  lawful  to 
be^Bcovtrei  W  "  *"^  ^^^  ^^^^  Citizen  and  freeman  of  the  city  of  Loedm, 
tke  court  of  Re- ''  and  every  other  perfon  or  perfons  who  do  or  fliaU  rent 
flueftjiii  Ww.  «  or  keep  ^ny  Jbop,  Jbed,  flail,  or  Jlond,  or  feek  a  UviS^ 
<'  hod,  in  the  faid  city  or  liberties  thereof,  which  now 
'^  have,  or  (hall  hereafter  have  any  debts  owing,  not 
'*  exceeding  46/,  by  any  perfons  whatfoever,  inh^rtkig^ 
^*  or  feeking  a  livelihood,  within  the  faid  city  or  liberties 
^  thereof,  during  their  refpedive  inhabiting  within  the 
•^  faid  city,  fcfc.  or  feehng  a  liveEhood,  as  aforcfaid^  to 
f '  caufe  fuch  debtor  to  be  fummoned  to  appear  before  t)ie 
**  commiffioners,  t^c. 
The  PTifimin'      If  tbe  plaintiff  does  not  recover  the  fum  of  40/.  agaiiUfc 
fbTo'Sktr"!Sb!'^*"y  ^^^  perfons  above  defcribed,  the  defendant  may,  tbe 
muft  be  pleaded,  next  term  after  verdid,  apply  to  the  court  upon  affidavit, 
Affidavit.          ^«  Thajt  he  was  at  the  time  of  commencing  the  aSion,  an  ieu 
.  ,     ^*  habitant  and  ref  dent  within  the  city,  &c.  for  a  rule  to 
'^  (hew  caufe,  wkf  a  fuggefiion  findd  not  be  entered  vfoei 
««  the  recordj^  purfuant  to  the  Stat.  3  Joe.  i.   CouoCePs 
fee  is  half  a  guinea,  which  is  drawn  up  at  the  clerk  of  the 
rules ;  ferve  copy  on  plaintiff's  attorney,  and  if  no  caiife 
ijie^n,  make  affidavit  of  the  fervice  hereof,  and  move 
\'- ,    •    - '  '    '  to 


to  make  it  abfolote;  counfel  one  gotnea;  tax  the  cofts 
oa  the  rule  with  the  mafler  upon  his  appointmeat. 

A  captain  of  a  Perfugudfe  fiip  that  lay  on  board  it,  and  ^^  ^*^^ 
conftantly  at  the  Royal  Exchange^  was  held  to  be  a  perfon 
within  the  14  G^o.  2.  r.  10.  bj  the  court  below^  and  had 
cofts  allowed  him.  * 

But  if  the  defendant  fuffer  judgment  to  go  by  def*iuk,  lrjv4!gmeiit|oet 
he  (hall  not  be  entitled  to  a  fuggeftion  for  *  not  being  in  J^  ^J^^  "* 
court,  he  Biall  not  be  received  for  that  purpofe.    Bramp*  "5^  **^    v 
tmv.Crab  Str.i^e,  \4^5) 

The  cofts  of  the  application  (hall  be  allowed  in  the  tax*  Coils  to  be  tl- 
alioD,  as  well  as  of  the  former  proceedings.    Sir.  1 1 ao.  ^^^'^*^^'' 

It  muft  appear  by  the  ^ffid^vit  to  ground  the  fuggeftion^  Whtt  finm  t^ 
that  the  plainti^tind  defendant  ^re  citizens  of  Lmdm,  and  petrbf  thtM^ 
that  the  caufe  of  adion  arofe  within  the  city,  i  Wil/.  ao.  ***^'* 
^  W^iry.  68.  and  it's  not  difaetionary  in  the  court,  but  » 

they  ar^  bound  to  grant  the  fuggeftion.    Ibid. 

Verdift  for  plaintiff  for  1/.  8/.  gd.  defendant  (the  da-  l^imigei  gtrca 
mages  being  under  40/.),  upon  an  affidavit  that  he  was  ^J^^J^^^JJJ^ 
relident  in  Middlefrx^  and  liable  tb  be  fummoned  to  the  reii'deae  in  Jtfi/- 


county  court,  there  mored  for  leave  to  enter  sl  fuggeHidn  ^^^Z*-*'  ««*  B^- 
of  that  het  upon  record,  purfuant  to  Stat.  23  G^.  t.  no^^^^J"^^ 
certificate  liaving  been  granted  at  the  trials  to  prevent  county  court 
defeiuUnt's  taking  advantage  of  that  (latute,  in  oppoTition  ^"^V*  P^*"  *• 
to  this  motion,  -no  affidavit  denying,  the  hGt  contained  in  ^^o.'  ^^^ " 
dtfendatnt's  affidavit,  was  produced  by  plaintiff*  but  k  was 
fwom  that  defendant  before  trial  offered  ^plaint  iflF  2/.  2/. 
and  cofts  ;  and  it  was  obferved  that  plaintifF  had  given 
evidence  on  forae,  not  on  all  the  counts  in  his  declaration, 
that  he  bad  proved  a  larger  debt  than  40/.  which  had  be^' 
reduced  by  a  fet-off  on  defendants,  part  to  the  fum  re- 
covered,  and  that  if  .plaimifF  had  beevi  iK>nfuited,   he 
would  bave  been  liable  to  Anj^e  cofts  only.    The  court 
held  they  were  bound  by  the  finding  of  the  jury.     Rule 
abf<Jute  for  leave  to  enter  the  fuggeftion;  plaimHFoiay 
travcrie  it,   if  he  thinks  fit  afterwards,  the  fuggeflion 
Jmifig  been  entei^d.    Defendant  movM  for  judgment 
thereupon.    Hde,  that  imlcfs  plaintiff  plead  to  th^  fug«. 
eeftion  by  the  ftrfk  day  of  next  term,  it  is  to  be  taken 
tor  true,  and  prothoootary  is  to  allow  double  cofts  to 
dcGeadant  ^according  to  the  ftatute.    fkt^africk  if.Fitk^ 
tringn     Bames  ^jo. 


^irrdntmuance. 

Ar«t-offredii-       On  trial  9X  Guildhall f  the  plaintiff  proved  4/.  1$/.  y. 
V^.^^^"^.  due  to  him,  which  was  difcharged  by  a  fet-off  to  i/.  \y, 

to  40/.  does  not        %      *  %    r        %  .  ^r^*'  ^  r  e  "^ 

«/r«a  the  jurif-  3«.  the  defendant  moved  upon  3  Jjc.  i.e.  1 5.  ▼  for  a  fug- 
diaioo.  g^flion  ;  but  the  court  held,  he  was  not  intitled  to  the  bc- 

V*486)  "*^'  ^^  ^^^^  *^>  ^^^  '*  ^**  P^*"  ^^^  ^^^  demand  was 

'  above  40/  and  how  could  the  plaintiff  tell  whether  tl « 

defendant  would  fet  off  any  thing  in  that  adion  fo  as  to 

be  bound  to  chufe  that  jurifdi^ion  ;  befides,  he  has  10 

cffeft  recovered  4/.  1 5/.  3^.  becaufe  a  debt  which  h*  muft 

have  otherwife  paid  is  now  fatisfied.     The  plaintiff  had 

judgment  for  the  i/.  13/.  31/.  andhiscofts.    ^^'.  1199. 

PitU.  v.  Carpenter. 

BMwheo  pty-      But  if  the  plaintiff's  demand  be  for  15/.  y.  gd.tni 

^etLie2:**o*"  '"^^^^^  ^^  ^^'fV'  9^«  by  payments  made  under  the  pica 

the  piet  of  ^M«  ^  ^<^  ^Jf^^Pfi^  to  plaintiff  (and  took  no  advantage  of  his 

ofumpfy^  tnd    notice  of  fet*off),  it  was  held  that  a  fuggeftion  upon  the 

4rxfTf?/.fti.  *^  ™g^^  •^^  ^^^^^^^'    ^^^'  354*    Bcnfin  v.  «««««?. 

on,  6f  tf. 

Difcontinuance^ 

DISCONTINUANCE  is  an  interruption,  ioteroJiC. 

r  (ion,  or  ceffation,  of  the  courfe  of  a  thing,  as  dii^ 

continuance  of  pofleffion  of  a  plea,  procefs,  Wr.  the  rf- 
fcS  of  difcontinuance  of  procefs,  is,  that  the  opportunity 
of  profecution  is  loft,  and  not  recoverable,  but  by  be* 
ginninj^  a  new  fuit.     For  to  be  difcontinued,  and  to  be 
put  oft  without  a  day,  are  the  fame  thing ;  and  are  fl^ 
thing  lefs  than  to  be  finally  difmifled  the  court. 
•^^*dtS^"*^**^     The  plaintiff  cannot  difcontinue  his  aSioffaftcr demur- 
l^red  ctnttoT'    ^^^*  joined  and  entered ;  or  after  a  venfift  on  enquiry, 
dir<»utmae       without  leave  of  the  court.    Cro.  Jac.  35.  i  ULAbr.  473. 
without  motion,  jj  j^^  jj^^j,  ,^j^j  ^\y^^  plaintiff  may  difcontinue  upon  mo- 
tion after  a  fpecial  verdi6t:,  which  is  not  complete  and 
final,  but  never  after  a  general  verdid.     l  Salk.  1 78.  i 
AVy.663. 
Bat  before  or         The  plaintiff  may,  if  he  fees  occafion,  difcont'inoe  be- 
tftcrdedaratioo  fore  Of  after  declaration  delivered,  by  a  motion  at  the  fide 
b^^rSf;!"^        bar,  on  payiSent  of  cofts.    N.m  R.  Mich.  10  Geo.  x 
which  is  done,  by  getting  a  rule  for  that  purpofe,  at  clerk 
f  ^^89)    pf  the  rules,  pay  4/.  get  *  appointment  thereon  to  tax 
*  T    /  '   the  cofls  by  the  mafter^  then  make  copy  and  ferve  it 
pp  defendant's  attomeyi  if  be  does  not  attend,   make^ 

ancxh 


D' 


another  copy,  and  take  another  appointment  thereon^ 
which  ferve  as  before,  and  fo  the  third  time ;  if  no  atten* 
dance,  the  mafter  takes  the  cofts  ex  parte ^  which  muft  be 
paid  forthwith,  as  the  rule  is  tanditional^  and  has  no  elFcd 
ui^til  payment  is  made.  But  in  replevin  the  avoivant  can- 
ndt  have  a  rule.    Str.  112. 

Feigned  IJfue. 

X HIS  is  generally  direflcd  either  by  the  court  of  Cte- 
cery  or  Exchequer^  where  in  a  fuit  a  matter  of  faft 
_ngly  coRtrovertedy  ihcfe  courts  being  fo  fenfible  of 
the  deficiency  of  trial  by  written  depofitions,  that  they 
wilt  not  bind  the  parties  by  their  decree,  but  dired  the 
matter  to  be  tried  by  a  jury  ;  efpecially  fuch  important 
fads  as  the  validity  of  a  will,  or  whether  if.  is  heir  at  iiw 
to  B.  or  the  extftence  of  a  niodus  decimandi  or  real  and  im- 
memorial compofuion  for  tithes :  therefore  as  no  jury  can 
be  fummoned  to  attend  the  Chancery,  or  Exchequer  on 
the  Equity  fide,  the  faft  is  ufually  fent  to  be  tried  by  the, 
court  of  Chancery^  to  the  Kmg^s  Bench,  and  the  court  of 
Exchequer  to  the  law  fide  ot  their  own  court  upon  a  feign- 
ed ilTue,  wherein  the  plaintiff  declares,  that  he  laid  a  wa- 
ger of  5/.  with  the  defendant,  that  J.  was  heir  at  law  to 
B, ;  and  then  avers  that  he  is  fo  ;  and  brittgs  his  adion 
for  the  5/.  The  defendant  allows  the  wager,  "but  avers 
that  A.  b  hot  the  heir  to  B, ;  and  thereupon  the  iflue  is 
joined. 

N.  B.  Thefc  courts  direft  the  faft  to  be  tried  by  the 
decree,  and  who  is  to  be  plaintiff  and  defendant,  and  alfo 
that  the  attorney  for  the  defendant  (hall  forthwith  appear 
and  plead.  A  writ  is  taken  out  in  the  common  way,  and 
all  the  proceedings  are  as  in  common  cafes,  except  that 
there  is  no  imparlance  ♦  allowed ;  the  decree  ordering  him  f^MQQ^ 
to  plead  forthwith.  V  4<^<>/ 

By  this  mode  the  difpute  is  to  be  determined,  which 
fiives  all  the  formality  of  pleading,  and  a  great  ei^penceto 
thepanies. 

But  it  a  queftion  of  mere  law  arifes  in  the  courfe  of  a 
caufe,  as  whether  by  the  words  of  ^  will  an  eftate  for  life 
Of  in  tail  is  created,  or  whether  a  future  intereft  devifetl 

b7 
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by  a  teftator  (hall  operate  as  a  remaiiuier,  or  an  executorj 
ilcvife ;  it  is  the  praftice  of  the  court  of  Chancery ^  to  re- 
fer it  to  the  court  cSking^i  Bench  or  Common  Pleas ^  upon 
a  cafe  dated  for  that  purpofe ;  wherein  all  the  material 
fads  are  admitted,  and  the  point  of  law  is  fubmttted  to 
their  decifion ;  who  thereupon  hear  it  folemnly  argued  by 
counfel  on  both  fides,  and  certify  their  opimon  to  the 
chancellor. 

To  proceed  thercforjc  in  this  matttr,  a  cafe  is  fettled 

by  counfel  on  both  fidds,  and  tifncd ;  thed  naove  for  a 

cmcUium  the  fame  as  on  a  demurrer ;  fet  down  the  cafe 

with  Mr.  Aujlin^  and  deliver  each  judge  t  copy  of  the 

cafe  as  fettled. 

pcdtri^tjoaona     MJdle/ex,  (fs)  A,  B.  complains  of  C.  D.  being  in  the 

•WeftnJil5<^^**^y  of  the  marlhal  of  the  Marjbslfea,  i^cTf^r  tkm 

/f  will.         'Ufkereas  on  the        day  of  in  the  year  of  our  Lord 

1 782,  to  wit,  at  hi  the  faid  county,  a  certain  df- 

courfe  was  nfioved  and  had,  by  and  between  the  laid  A, 

B.  the  now  plaintiff,  of  the  one  part,  and  C  I>.  6f  the 

Other  part,  dF  and  concerning  a  certain  (ireebdid  mefliiage, 

.    with  the  appurtenances,  fituate  at  in  the  county  61 

late  the  eftate  of  one  F.  B.  deceafed,  and  of  which 

freehold  eftate  the  faid  F.  B,  deceafed,  before  and  on  the 

day  of  in  the  year  1 77     was  fdfed  ia 

his  demefne^  as  of  fee,  and  afterwards  died  fetfed  tboTof, 

and  alfo  of  and  concerning  a  certain  paper  writing,  datcil 

the  faid       *  day  of  in  tbe  faid  year   177    ,  puF* 

porting  in  itfdf  to  be  the  laift  will  and  teftament  of  fhc 

ftid  F.  B,  deceafed :   And  whether  tbe  faid  F.  B.  dec«a!cii. 

(*  .  j)^\  did  by  the  faid  paper  writing,  fo  purporting*  as  afbretaid, 
T'^y/  devifc  the  (aid  freehold  effate  (among  other  thmgs),  oc 
Mt  to  the  faid  A,  B,  tht  now  plaiiltfff;  and  uponthat  A- 
courfe  the  faid  A,  S.  the  now  plaintiff,  then  and  there  af- 
ferted  and  affirmed,  that  the  laid  ff.  S.  deceafed,  did  bj 
the  faid  paper  writing,  dated  the  fkid  day  of 

in  the  year  177  ,  deVife  the  faid  freehold  cftate  to  fcim, 
which  faid  affertion  and  affirmation  of  the  faid  A.  i.  the 
now  plaintiff,  he  the  faid  C.  D.  then  and  there  wholly 
denied,  and  tlien  and  there  alledged  the  contrary  tbemf, 
and  thereupon  afterwards,  to  wit,  on  the  faid  day 

df  in  the  year  178a  aforetaid,  at  afiaredud, 

JR  the  county  aforeiaid,  th^  faid  J.  ^.  tbe  now  pbitntiff^ 


$X  the  ({^eciat  in(lance  and  reqaeft  of  tHe  Taid  C.  D.  Wt 
dertook^  and  theh  and  there  proniifed  him  to  pay  him  the 
fbm  of  5/.  in  Cafe  the  faid  P,  B.  deceafed,  did  not  by  thfc 
faid  paper  writings  dated  the  day  of  in  the 

year  177  devife  the  faid  freehold  eftate  (amongft  other 
(hipgs)  to  him  as  aforefaid,  and  in  confideration  thereof 
he  the  faid  C  D  then  and  there  undertook  and  faithfully 
procnired  the  faid  if.  B.  the  now  plaintiff,  to  pay  him  the 
fum  of  10/.  in  cafe  the  faid  F.  B.  deceafed  did  by  the  faid 
.  paper  writin|^  dated  thei  day  of  in  the  year 

177    ,  devife  the  faid  fi-eehold  eftate  (amongft  other 
•  things)  to  the  faid  J.  B.  the  now  plaintiff  as  aforefaid,  and 
the  faid  A,  B.  the  now  plaintiff  avers,  that  the  faid  F,  B, 
deceafed,  did  by  the  faid  paper  writing,  dated  the 
day  of  in  the  year  177     ,  devife  the  faid  freehold 

eftate  (amongft  ether  things)  to  him  as  afbrefaid,  to  wit, 
at  aforefaid,  in  the  county  afbrefaid,  whereof  the 

faid  C.  Z7.  afterwards,  to  wit,  on  the  faid  daj  of 

in  the  year  1782,  aforefaid,  at  aforelaid, 

had  notice,  by  means  whereof  he  the  faid  C.  D.  accord- 
iB|;  to  the  tenor  of  his  promife  and  undertaking  as  afore- 
faid, became  liable  to  pay,  and  oi^ht  to  have  paid,  the 
flid  film  of  to/,  to  the  fatd  A.  fi>  the  now  plaintiff,  to  wit, 
at  aforefaid,  in  the  county  aforefaid ;  yet  *  the  faid  /h^j^q^ 

C,  D.  not  regarding  his  faid  promife,  and  undertaking  fo  I  *t3^^ 
by  him  made  in  this  behalf  as  aforefaid,  but  contriving,  and 
fraudulently  intending,  craftily  and  fubtilly,  to  deceive  and 
defraud  the  bid  A.  B.  the  now  plaintiff,  in  this  behalf^ 
hath  not  yet  paid  the  funi  of  10/.  or  any  part  thereof,  to 
the  (aid  A.  B.  the  now  plaintiff,  although  fo  to  do  he  the 
faidC.  D.  was  requefted,  by  the  faid  A.  B.  the  now  plain- 
tiff, afterwards,  to  wit,  on  the  faid  day  of 
in  the  year  1782  aforefaid,  and  often  afterwards,  to  wit, 
at  aforefaid  in  the  county  aforefaid  :  But  he  to  pay 
the  fame,  or  »ny  part  thereof  to  the  faid  A.  B.  the  now 
plaintiff,  bath  hitherto  wholly  refufed,  and  ftill  refufes  to 
pay  the  fame,  or  any  part  thereof,  to  him  the  faid  A.  B. 
the  now  plaintiCT;  to  thcfaid  yJ.  5.the  now  plaintiff,  his 
damage  of  20/,  and  therefore  he  brings  his  fuit,  i^c,        Plc». 

And  the  faid  C  D  by  J.  G.  his  attorney,  comes  and 
defends  the  wi-oog  and  injury,  when,  ^c.  and  fay3,  that 
true  it  is,  that  fuch  difcourfe  was  moved  and  bad,  by  and 

between 


between  the  faid  if.  B.  the  now  plaintiff^  and  the  faid  C 
D.  as  is  above-mentioned  in  the'  (aid  declaration,  and  that 
he  the  faid  C  D.  did  undertake  and  promife,  in  manner 
and  form  as  the  faid  Jl.  B.  the  now  plaintiflF,  hath  abo^ 
thereof  complained  agamll  him :  But  the  faid  C  Z).  fattb, 
that  the  faid  if •  B:  the  now  plaintiff,  ought  not  to  hive 
his  aforefaid  adion  thereof  maintained  againft  him ;  be- 
caufe  he  fays,  that  the  faid  F.  B.  deceafed,  did  not  by  the 
faid  paper  writing,  dated  the    '         day  of  in  the 

year  177  ,  devife  the  faid  freehold  eftate  (amongft  other 
things)  to  him  the  faid  A.  B.  the  now  plaintiff,  as  afore- 
faid, and  of  this  he  puts  himfelf  upon  the  country :  And 
the  faid  A.  B.  doth  the  like.  i^c. 


(*49i)  Popular  ABions. 

Compounding  them. 

FOR  redreffmg  of  divers  diforders  in  common  Infor- 
mers, and  for  better  execution  of  penal  laws,  it  is 
Ko  informer  enaQed  by  the  18  £//z.  r.  5.7^^.  3.  "  That  no  inforoicr, 
^h  drfJSdlS^  **  ^^  plaintiff,  (hall,  or  may  compound  or  agree  with  my 
bat  by  the  coo-  **  perfoQ  or  perfons,  that  (hall  offend,  or  that  (hall  be  !iir- 
fent  of.ihe  "  mifed  to  offend  againft  any  penal  ftatute,  for  an  offence 
*  **  committed  or  pretended  to  be  committed ;  but  aft© 

'^  anfwer  made  in  court  unto  the  information  or  fuk»  in 
**  that  behalf  exhibited  or  profecuted:  Nor  after  antwer, 
'*  but  by  the  order  or  confent  of  the  court,  in  which  the 
**  fame  information  or  fuit  (hall  be  depending.  That  if 
**  any  perfon  (hall  offend,  in  making  of  cotnpo(ition  tx 
**  other  mifdemeanor,  contrary  to  the  true  intent  and 
**  meaning  of  this  (latute,  or  (hall  by  colour  or  pretence 
*^  of  procefs,  or  without  procefs  upon  colour  or  pretence 
*'  of  any  matter  of  offence  again(l  any  penal  law,  mike 
**  any  compofition,  or  take  any  moneyi  reward,  or  pro- 
**  mifc  of  reward,  for  himfelf,  or  to  the  ufe  of  any  other, 
•*  without  order  or  confent  of  fome  of  her  ihajeily*s  courts 
**  at  Wefimmjler^  and  (hall  be  thereof  conviScd,  (hall 
^'  ftand  on  the  pillory,  ^c,  and  for  ever  be  difabled  to 

pur(ue, 


CO  art. 


^VpurTae,  or  be  plaintiff  or  informer  in  any  fait  or  in- 
*f  formation,  upon  any  ftatute,  popular  or  penal :  And 
V  fliall  alfo  forfeit  ten  pounds,  licr    Sea.  4. 

^*  Provided  alfo.  That  this  aft  (hall  not  extend  to  any  Pengkiei  given 
*'  fuit  already  depending,  nor  (hall  reftrain  any  certain  to  pcrfoos  ctr- 
**  perfon,  body  politic  or  corporate,'  to   whom  or  to  J^Jl  "***  **^' 
"  whofe  ufe  any  forfeiture,  penalty  or  fuit  is,  or  fhall  be 
*'  fpecially  limited  or  granted  by  virtue  of  any  ftatute, 
"  and  not  generally  to  *  any  perfon  that  will  fue,  but  /^  \ 

"  that  every  fuch  certain  perfon,  body  politic  or  corpo-  V  49^/ 
^  rate,  which  might  fue  or  inform,  as  if  this  a3  were 
•'  not  made,  may  in  fuch  cafe  fue,  inform  and  purfue, 
**  as  he  or  they  might  have  done,  if  this  aft  were  never 
"  had  or  made/'    Sea.  6. 

It  feems  clear  both  from  the  preamble  and  the  whole  It  eztendt  oaljr 
tenor  of  the  ftatute,  that  it  extends  .only  to  fuits  by  com-  ^"*|if^!,J^ 
men  informers^  and  not  to  thofe  by  a  party  grieved,  a  "***  ormeri. 
Haw.  279. 

In  an  adion  upon  the  ftatute  18  Eliz.  c.  15.  againft  de-  ^^^  *®?* 
fcndant  for  making  and  felling  gold  rings,  of  lefs  finenefsSJoothcTJiiic. 
than  ftatute  (fire&s,  it  was  moved  for  leave  to  compound, 
and  a  cafe  was  cited  of  Bell  qui  tarn.  v.  fyyat,  Trm.  1 733, 
where  there  was  no  confent,  and  yet  the  court  in.  that 
cafe  gave  leave  to  compound,  fer  cur.  It  is  in  the  dif- 
cretion  of  the  court  to  give  leave  to  compound,  and  af- 
terwarils  they  refufed  the  motion.  HoweL  qui  tarn,  v. 
Morris.  B.  R.     i  Wilf.  ^9. 

Peek  moved  for  leave  to  compound  on  the  part  of  the  ^*^*  8»^*"  *• 
profecutor  upon  the  ftatute  of  gaming^  upon  an  affidavit  ^^^utetf 
that  the  defendant  and  one  A.  B.  ufed  to  pUy  at  cards  to-  \tnm%. 
gether,  and  that  the  defendant  had  won  divers  fums  of 
money  of  A.  B,  that  A.  B.  was  become  a  bankrupt,  and 
that  the  aftignees,  who  fet  this  profecution  on  foot,  were 
fatisfied  with  refpefi  to  the  defMidant,  and  the  court  grant- 
ed the  motion.    Jbid.  1 30. 

The  plaintiff  brought  a  qui  tarn  upon  the  ftamp  a6k  ^^^* '®  P"»^«- 
againft  the  defendant,  for  marrying  without  a  Htence ;  Mi^VwUfcTde- 
and  had  him  in  execution,  where  he  had  lain  fome  time,  undaot. 
And  now  rorke  cited  18  Eliz.  c  5. /I  3.  and  produced  an 
affidavit  of  the  poverty  of  the  defendant,  and  had  the 
leave  of  the  court,  that  the  plaintiff  might  compound 
with  the  defendant.   Bradjbaw  v,  Mottram.  iStr.i6T. 

Adion 


Hvbtttatton- 


1 


cccd* 


LetregiTcii  on     A^^jon  on  flratute  of  ufury.    Defendant  pteaded   ^' 

ftttBuof  nfurj.  ^Qji  jjy  lyraper  for  leave  for  the  profecqtor  to  comp     i* 
on  the  Stat.  i8  J?//z.     6ootle  confented  fcr  the  defeiida  . 

^*  w\^\  and  a  rule  was  made  purfuant  ♦  to  the  motion.    Bam 

\  ^»>/    lfotfi\\9.     BianJ  V.  Peatier/fone. 

Hew  CD  pror         This  motion  ii  made  upon  the  afikiavit  of  one  of  the 
'  parties,,  ftatmg,  "  That  an  aftlon  is  brought  upon  fticli 

**  an  ad  of  parKameni,  and  that  the  dedfarackm  coo- 
*•  tains  penaliics  to  the  artiourit  of  150/.  that  (!nce  the 
^'  faid  defendant  has  pleaded  nit  dehet^  and  that  the  plain- 
*^  tiff  and  defendant  have  agreed  to  compound  the  fame 
•*  for  the  fum  of  50/." 

Give  this  affidavit  to  counfeU  fikewife  the  ptaiqtiff- 
n)uS  give  a  brief  upon  a  flip  of  paper  to  confent  to  the  mo- 
tion on  payment  c3F  the  fum  of  50/.  agreed>  hb  fee  half 
a  guipea.  Before  the  clerk  draws  up  the  rule,  the  king^ 
moiety  mufl  be  paid  to  James  Ten^kr,  Efq;  and  00  te 
receipt  being  produced,  he  will  deliver  the  rule. 

For  more  cafes  on  this  head  fee  «jr  hrffr.  Qrr.  C  f  • 
665.  for  what  one  court  does  the  other  witt. 


ArhHratm.  i 


ARBITRATION,  or  arbitrage,  is  where  the  pante, 
injuring  and  injured,  fubmit  alt  matters  m  difpme, 
concerttifig  any  perfonal.  chattels  or  perfbnal  wrong  to 
the  jihJgment  of  two  Qf  more  arbiters  or  arbitraiofs,  who 
are  to  decide  the  controverfy :  And  if  they  do  not  agree,  k 
is  ufual  to  add,  that  another  perfon  be  called  m  an  umpive 
(ifi^erator  QV  impsr)  to  whofe  foie  judgment  it  is  iIks 
referred ;  or  frequently  there  b  only  one  arbitrator,  ori- 
ginally appointed.  This  decifion,  in  any  of  diefe  cafb^ 
ia  called. an  award :  And  thereby  the  quefiion  it  as  folly 
determined,  and  the  right  transferred  or  fettled,  asitcoidd 
have  been  by  the  agreement  of  the  parties,  or  the  judg- 
ment of  a  court  of  jufiice  Experience  has'fllewn  te 
,  great  ufe  of  thefe  p^ceable  and  domefUc  tribonais,  e|pe- 

ciayy 


SltBiication. 

cially  in  fettling  matters  of  account,  and  other  mercantile      . 

*  tranfadionsy  which  are  difficult,  and  almoft  impofiib'e  to 
be  adjuftedon  a  trial  at  law  ;  the  legiflature  has  now  efta* 
Ufihed  the  ufe  of  them,    as  well   in  controverfies  wh^re 
caufes  are  depending,  as  thofc  where  no  aSion  is  brought,     ** 
and  which  ftill  depend  upon  the  rules  of  the  common 

law:  Enaaing  by  5/^/.  9&  lO/i^.  3.  c.  15.     "  That  all  Mcrehant«,  &e. 
"  merchants  and  others,  defiring  to  end  aify  controverfy  ^'^[j^JJ^g^fJ 
"  (for  which  there  is  no  other  remedy  but  by  perfon-  arhitMtSnrmay 
"  al  aSion  or    fuit  in  equity)  may  agree,    that   their  agree  their  fub- 
**  fubmiffion  to   abitration  or    umpirage   of   any    per-  ^f^^J'^^y* 
"  fon,-  &c.    fhall  be  made^  a  rule  in  any  of  his  majef-  ^dn." 
"  ty's  courts  of   record ;    which  agreement,  &c.    (hall, 
**  upon  producing  ^an  affidavit  made  by"  the   witneffes 
*'  thereunto,  or  any  of  them,  in  court,  be  entered  and  ^ 
*'  filed  of  record  of  the  faid  court,  and  a  rule  ftiAJl  there- 
*'  upon  be  nude  by  the  fame  court,  that  the  parties  fhall 
**  fubmit  to,    and  finally  be  concluded  by  the  arbitration 
**  or  umpirage,  &c.    and  in  cafe  of  difobedience,  the  ^^  «<«  of  difo- 
I*  party  negleaing  fhall  be  fubjea  to  alfthc  penalties  of^SgfubjSi 
'  contemning  a  rule  of  court ;  unlefs  fuch  award  fhould  to  attachment 
**  be  fet  afidc.  for  corruption  or  other  mifbehavtour  in  the  ""^^'»>  ^^* 
*•  arbitrators  or  umpire^  proved  on  oath  to  the  court  be- 
^  fore  the  laft  day  of  the  next  term  after  the  award  is. 
**  made.    And  in  confequcnce  of  this  flatute,  it  is  ttow^^}^^^* 
**  become  a  confideraUe  part  of  the  bufinefs  of  the  fu- 
**  perior  courts,  to  fet  afide  fuch  awards  when  partially 
**  or  illegally  made ;  or  to  enforce  their  execution,  when 
^  1^1,  by  the  fame  procefs  of  contempt  as  is  awarded, 
'*  for  difobedience  to  thofe  rules  and  orders  which  are  if- 
''  fued  by  the  courts  themfelves.     But  in  a  cafe  where 
^*  the  parties  attempted  to  fet  afide  an  award,  LordHard^ 
"  wicke  faid,  that  the  only  c^round  to  impeach  an  awarcl 
'*  is,  coUufion,  or  grofs  mifbehaviour  of  the  arbitrators, 

*  or  othcrwife  it  is  final  and  binding  upon  all  parties,  o- 

*  therwife  no  perfons  would  ever  undertake  to  be  arbi- 
"*  trators.     3  Ath  529.     Lord  Mansfield  in  another  cafe, 

*  faid  that  the  court  will  not  enter  at  *all  irilo  the  merits   Z"*^^  m\ 

*  of  the  matter  referred  to  arbitration^  but  only  take  in-  V     195/ 
'  to  confideration  fuch  legal  objedions  as  appear  upon 

*  the  face  of  the  award,  and  fuch  objeSions  as  go  to  the 
^  mifbchaviour  of  the  arbitrators.'^     2  Burr.  701. 

^        F  £  The 


SltMtratteii. 

WKcfi  motion  Tht  iiiotibn  to  ftt  iifidc  aft  avrsrd  muft  be  made  tc 
^httobe  f^^  ^^^  j^ft  ^jgy  of  jjj^  ^xt  term  after  fuch  award  i$ 
ptiMiflied ;  otherwife  it  is  too  latfe,  itad  am  attachmeel 
for  the  non-perforitiattce  of  it  may  HSie.  Cinu,  Rgp.  2J. 
If  an  tward  uT  If  tn  aw^fd  IS  itiadc,  and  the  party  wHI  not  perform  it, 
made,  then  to  f^ch  a3  rtol  paying  th6  fnoney,  &<S.  at  the  riAic  and  place 
P««^,^y  ^r*^-  therein  mentioned,  and  yoU  have  attended  for  that  pur- 
S>Va  rule  S  "  fofe  ready  to  receive  it ;  firft  proceed  to  make  the  fclh 
«<>""•.  million  a  rute  of  court,  upon  *n  affidavit  of  the  dtjeexe- 

Clftion  of  the  bond  thus : 

Affidavit  of  the     C  G.  of,  &c.  maketh  oath,  wrf  faith,   That  he  wii 

duecxecutioftof  pyefent  at  the  tirti^  of  figning  and  ferfii^  the  bond  or 

^**'^*  •       obligation  hei'eunto  annexed,  add  C.  jD.  of,  ^c.   thcfciA 

mentioned,  did  duty  fign,  feat,  and  as  hh  aa  and  <fcd 

deliver  the  faid  bond,  in  xht  pfefcnce  ot    this  <>epoatift| 

and  that  the  nartie  C.  D.  fet  aftd  fubfcribcd  Op^c  thk 

feal  of  the  faid  boifd,  is  of  the  propfer  harid-writiiig  of  tbfe 

faid  C.  D.  and  that  the  namte  C.  6.  fet  and  ftibTcribcd  » 

the  witncfs  thereto,  is  of  the  proper  hand-writhigof  ito 

Sl^^t'^ttldS-  *  TSffidavit  is  tobertgroffed oH  atreMe  f«P^ ««£ 
««nf.  paper  •  give  it  th  la  couttfd  *'  to  m^t^  mh  t^J^^mim 

^^  a  rule  of  tot&U  P^1  ^^^  ^<^'  ^'  **'^  "P  **  ^^  ^" 
the  cterk  of  the  rules,  pay  a^reording  to  kngth,  iMkec«h 
py  thereof,  and  of  the  aw^ard,  with  the  names  of  the  ir- 
b^trators  and  witneffes,  then  theperfon  who  is  to  rtcti^ 
the  tttoney  muft  demand  fame,  which  not  being  cofnpGu 
with,  m^kc  the  following  affidavit  to  Hiovefor  anaitacih 
ment,  and  alfo  an  affidavit  of  the  dUe  fexecuti<m  df  thei- 
Ward  ;  i^'hich  fee  after. 

A.  B.  Plakitiff> 

(•496)-«in".=  '^«-     B«-«"  CZ).'W-«KI«. 

Affidavit  of  the       jj  o  of  FM-ftreet,  londtm^  gtocer,  tnaketh  oMh  aa^ 

demandand^    faith,  W  he  this  deponent  did,,  O^'thfe  4^*17 rf  7- 

My  berfonally  attend  fiom  the  hour  of  two  of  the  ckxk  « 

Thejlacem^-  .^afternobaof  the  fame  day,  at  the  MHrt^a^^tm^  F^ 

"::T  fire;L  I^^^^^,  aiid  then  artd  there  demanded  of  ilie  a W 

named  C.  D.  who  alfo  attended,  the  fum  of  50/.  awai4 

cd  due  to  this  deponent,  purfuant  and  agreeable  to  a  ctf 

tain  award  in  writing  which  is  ^reunto  annexed  ;    H 


tktt  faid  C.  Z>.  did  not  thep  p$y  to  this  >dcpontp^  the  f^id 
fiMn-of  50/.  or  any  part  th«r^of :  And  this  deponent  fur- 
ther faith.  That  having,  on  Thurfd^y  nei^t,  after  one 
Rioath  from  Eafter  Day,  in  this  ppe^fcat  EMjler  term^ 
paufed  th^  fubmiAon  ot  thi9  d^poo^nt^  aiid  the  faid  C» 
JP.  to  th^  faid  award  cojitained  in  a  certain  bond  or  obli" 
gatiap,  beairing  date  the  firft  day  qf  A%  1782,  to  be  oaade 
?i  rale  or  order  of  thi«  honourable  court,  h^  this  depo- 
nent, on  the  d*y  of  ,  fi^rved  the  faid  C  Z>. 
with  a  true  copy  of  the  faid  rule  or  order  of  ^hi$  honour- 
able court,  and  at  the  fapij^  time  ihewed  hint  the  (aid  ori- 
ginal rule  or  order;  and  this  deponent  further  failh^ 
Tb«t  be  did  the  fame  time  demand  of  him  the  faid  C  ZX 
the  faid  fum  of  50/.  fo  awarded  due  to  this  deponent  as 
fiforeiald;  but  the  faid  C,  Z>.  did  not  pay  the  fame  to  this 
defKOiept ;  and  this  deponent  further  iaith,  the  whole  of 
the  faid  fum  of  50/.  now  remains  due  and  owing  to  this 
deponent)  purfuant  to  the  faid  award. 

Give' affidavit  to  couofel,   ''  to  move  for  an  aiiacimetU  How  to  move 
f^firn^  payifig  tig  money  «i  fke  gtvsrd  in  pur/uance  of  the  ^*»'  ^'^  ^^^^ 
"  rWe  i^  xwrti^  lee  10/.  ^.  it  is  a  rule  to  fhew  caufe,  "^"* ' 
Aerefor^  4raw  it  up  at  dork  of  the  rules,  and  ferve  copy  * 

thereof;  make  affidavit  of  Ae  fervice  of  faid.  rule,  give 
coipfel  one  guinea  with  it  to  make  it  abfolute,  which  be- 
ing done,  draw  up  rule  5/.  and  take  3t  to  the  Crown  Of-  (^ AC\^\ 
fioj  *to  your  clerk  in  court  who  will  make  out  an  attach-  ^   ^-^ '  ^ 
ment,  fjee  13/.  4//.  get  a  warrant  thereon,  and  give  it  to 
•your  oflacer^  pay  him  one  guinea  for  the  caption. 

It  is  beft  for  the  attornies  to  get  their  witnefles  fwom  How  t©  proceed 
in  court  wbiM  they  arc  there,  pay  2/.  each,  enter  th^ir^^^^*'^  '^*' 
naoaes  on  a  piectf  of  paper,  and  the  caufe,  give  it  to  the 
crier  for  that  purpofe.- 

*  Get  order  of  nifi priut  froth  Mr.  Lawten,  King* s  Bench 
Walks y  Temple^  or  if  at  the  Affizcs,  of  tht  judge* s  affoci'* 
4fte,  upon  which  the  arbitrator  will  appoint  a  time  and** 
place  for  both  parties  to  meet ;  and  plaintiff's  attorney 
ferves  a  copy  of  the  order  of  nifiptius  on  defendant's  attor- 
ney»  give  arbitrator  (if  an  attorney  or  counfel)  the  briefs 
that  were  dcliTered,  if  not,  a  copy  of  the  cafe  on  each 
fide^  and  ngmes  of  the  witnefles* 

.  F  f  2  if 


i«»'not'*^2w        ^^  ''*^  arbitrator  docs  not  finifli  in  time,  yon  vulj  tth 

sh'awardJn       '•''g^  *€  Order  by confent  (but  firft  the  clerk  of  the  niks 

ime,  may  be    wiH  make  plaintiff's  attorney  move,  that  the  order  of 

^'^^  nijiprius  mav  be  made  9  rule  of  the  court),  which  being 

done,  give  brief  to  the  counfel,  with  10/.  bd,  each,  and 

they  will  (ign  theit  hands  to  fame,  carry  them  to  the  ckik 

t>f  the  rules,  and  he  will  draw  up  rule  for  the  enlargemeDti 

plaintiff's  attorney  ferves  copy  on  defendant's  attorney, 

and  an  appointment  muft  again  be  made  by  the  arbitrator, 

and  fcrvice  thereof  made  as  before. 

\yn^  When  the  award    is  niade,    the  arbitrator's  atlorney 

gives  notice  to  the  attornies,  that  the  fame  is  ready,  and 

that  each  may  have  his  part  on  fuch  a  day,  on  paymest 

of  his  expences. 

ffowtoprbceed       If  the  award  is  in  favour  of  the  plaintiff  or  defendant, 

^or  twartd        cofts'are  of  courfe  given  as  to  the  fuit  by  the  rule,  there* 

fore  get  an  appointnient  ^rom  the  mafter  at  the  foot  of 

the  rule  of  court,  'to  tax  the  coffs ;  fervc  copy  thereofi 

and  appointment,  on  the  plaintiff's  attorney,   and  upoa 

attendance,  the  mafter  will  tax  the.cpfts,  and  mark  them 

on  the  rule ;  and  if.  the  party  againft  whom  the  awaid  ist 

does  not  pay  the  money,  make  a  copy  of  the  role  of  court, 

and  the  matter's  aUoaaur  thereon,   and  alfo  a  copy  of 

^^        ^^    ♦the  award,  and  let  your  client  the  plaintiff  firft  examine 

(    49    /    copies  therer  f  then  let  him  deliver  the  copies  to  the  (de* 

fendmt) ;  fhew  the  Briginal  order  and  aivard,  and  demand 

the  money,  viz,  the  fum  awarded,  and  the  cofts,  if  be 

does  not  pay  them,  move  on  the  feUowii^  affidavit  for  an 

attachment. 

N.  B.  A  letter  of  attorney  may  be  made  for  this  porpofi^ 
hut  it  is  too  expenfive,  as  there  muft  be  an  affidavit  of 
the  due  execution,  and  the  attendance. 
Affidavit  of  Ht-      '^'  B'  of  Vc.  the  plaintiff  in  this  caufe,  maketh  oath 
ricff  rule,  and  and  faith,  That  he  this*  deponent,  -on  the  day  of 

"S  Md  fhc  d*.  '*^'  perfonally  ferved  the  above  defendant  with  a 

nand  af  them..-  true  copy  of  the  fulc  ard  allocatur,  and  alfo  a  true  copy 
^y*  of  the  award  hereunto  annexed,  and  at  the  fame  time 

fhewed  him  the  original  rule,  allocatur,  and  award,  and 
demanded  of  him  the  faid  defendant  the  payment  of  the 
fum  of  20/.  awarded  due  to  this  deponent  by  JV.  G.  of 
&c.  the  arbitrator  named  in  the  faid  award,  and  alfo  the 
payment  of  the  fum  of  i.j/.  for  the  cofts  mentioned  and 
allowed  to  him  the  faid  plaintiff  in  the  faid  caufe;  but  the 
faid  defendant  refufed  lo  pay  the  fame^  or  any  part  there- 
of. 


3tcBitwtion. 

ofy  and  the  fame  dill  remains  due  and  owing  from  him 
the  faid  defendant  to  this^  deponent. 

W^.  of,   4^r.    gentleman,    maketh  oath  and  faith.  Affidavit  of  doe 
That  he  did  fe€  W.^  G.  of  l^c,  fign,  feal,   pubiiih,   and  execotion  of  the 
declare  his  final  award  arbitriment  between  A.  B.  ^f  ^^<'-  JJ^JX^bro^of 
merchant,  and  C  Z>.  of,  £!ff .  woollen  draper,  bearing  JS  ^dtaSL 
date  the  day  of  ,  1782;  And  this  deponent 

farther  faith,  that  the  name  ff^.  G.  fet  and  fubfcribed  a- 
gainft  the  feal  as  the  party  executing  the  faid  award,  is 
of  the  pijoper  hand- writing  of  the  faid  ff^.  G.  and  that  the 
names  IV.  T,  and  J.  E/kt  and  fubfcribed  thereto  as  wit- 
ncffcs,  attefting  the  execution  of  the  faid  awards  are  of 
the  refpedive  hand-writing  of  this  deponent  and  the  faid 

Frequently  where  there  is  bail,  and  a  reference  is  pro- tafcen,  and  a 
pofed  at  the  trial,  the  plaintiff,  to  fave  the  bail,  takes  a  ycrdia  fobjeat* 
▼erdia,  fubjca  to  the  reference;  in  that  cafe,  when  the**^^^  ^"^  ^"^ 
award  is  made,  if  in  favour  of  the  •  plaintiff,  he  may  make  ^^^  '  \ 
his.dedion  whether  he  will  proceed  or  not  under  the  rule  V  499/ 
Af  reference,  or  on  the  verdi£);:  If  he  proceeds  in  the 
Ittter,  the  cdfts  may  firft  be  raxed,  copy  rule  and  award, 
ferve  fame  and  demand  the  fum  awarded,  and  cofts,  in 
the  fame  manner  as  if  he  meant  to  proceed  under  the  rule ; 
«nd  on  affidavit  of  fervicc  of  the  rule,  the  mailer's  alla^ 
ctitur  thereon,  and  a  copy  of  the  award,  and  demand  of 
the  money,  move  the  court  that  ihcpojlfa  may  be  deliver- 
ed to  the  plaintiff,  and  that  he  may  be  at  liberty  to' fign 
judgment,  and  take  out  execution  for  the  money  awarded 
and  cofis,  and  that  the  mafter  may  tax  the  coils  of  the 
application,  which  being  made,  draw  up  the  rule  as  ufu- 
al  with  the  clerk  of  the  rules  make  affidavit  of  the  fer- 
^ice,  and  on  no  caufe  being  fhewn,  the  court  will  make 
the  rule  abfolute ;  draw  up  fame,  and  apply  to  the  mar- 
shal for  the  pofteay  who,  on  producing  the  rule,  will  give 
it  to  you  (a  rule  f9r  judgment  Jhould  be  given  previous  to  the 
motion )^  then  fign  judgment  with  the  mailer  (firft  ilamp- 
wg  the  poftea) ;  get  the  mafter  to  tax  the  coils,  and  then 
take  out  execution,  if  the  award  is  for  a  lefs  fum  than 
fhe  vcrdia,  enter  a  remittitur  on  the  roll,  and  levy  for  the 
yW  awarded  and  cojls  anly. 

Notices 


^i^tictfi  of  amotion. 

Notices  of  Motion. 

'  In  TOOfiy  caies  I  have  already  oWerved  that  there  need 
^H>  notice  before  motion  made  in  ftri£toe6,  yet  in  ibiiie 
cafes  in  order  to  prevent  a  further  e^qpence,  it  may  be  oe- 
cefiary,  before  motion,  to  (hew  you  took  the  firft  oppor- 
tunity, (^.informing  the  plaintiff,  he  was  wrcmg,  therefore 
I  (hall  give  precedents  of  different  notices. 
Notice  not  to  You  having  been  ferved  with  a  copy  of  Utim^  at  the  fait 
»pp«ar  to  a  writ  of  the  abpve*i|ained  plaiatife  JV.  C.  and  R*  tV^^  on  the 

^herethereisa  j        ^  j^      ^^    j^pp^^    ^ 

miftake  in  It.        '^,      ,  ^    *r        'i  •  •     -i^* 

6th  day  of  Novimher  next,  by  your  attorney  m  his  ma- 

(*  cr>n^   jetty's  court  of  King^s-'Binciy  and  the  iaid  *  ^t  not  beii^ 
5^^ J    returnable,   I  do  hereby  ftive  you  notice  not  to  9fpeu 
thereto,  there  being  a  miflbke  in  the  (aid  writ,  da(ed  this 
7th  day  of  Ncfsoembir^  4782,  youn^  (^€. 
ToMr.C  yf.  theat)ove 
defendant. 
To  frt  nnar  an        Take  notice,  that  this  honoumUe  court 'will  b^  moved 
inrrtiocntoiy      to-moTrow,  Or  fo  ioou  aftor  ascounfel  can  be  heard,  that 
judgment.  ji^g  interlocutory  judgment  figned  in  this  cauie,  may  be 

/et  afide^or   irregularity  with  -pofts,  to  b^  tapked  by  the 
mafter>   and  in  tne  mean  time  all  proccedingt  be  ibyed, 
da^d,  tff.  , 
Tofrtarvf-  Take  notice  that  this  honourable  court,  is^c.  that  the 

ju  ign^f  Ml  and     intcrlocutory  judgment  figned  in  this  canfe,  and  the  writ  of 
»"a'jjfy-  inquiry  executed  thereon,  may  be   fet  aiide  for  irregulari- 

ty with  cotts  to  be  taxed  by  the  matter,  and  in  the  mean 
time  ail  proceedings  be  ftayed,  &c. 

Take  notice  that  this  honourable  court,  &c,  that  the 
Tofct  tiMc  the  judgment  figned  in  this  caufe,  and  the  execution  ifiuedafid 

execrtkm  exwu- ^^^^"^^^  ^^'^^^'^  "^7  ^  ^^^  ^^^  ^^^  irreguhffiiy,  widi 
crd,  niii  ih»r      coils  to  bc  caxcd  by  the  matter,  and  the  funiof  56/.  levied 
the  monry  pild,  and  paid  in  the  bands  of*  the  flieriff  of  Middtefix^  maybe 
&c.  bc  rcfturta.  ^^ft^red  to  the  abovenamed  defendant,   and  the  (aid  (he- 
rlif  retain  the  iame  in  his  handsj  until  the  fijrther  order 
of  this  court,  and  that  in  the  mean  time  all  further  pro- 
ceedings be  ftaid.     Dated,  &c. 
T 1  r.ic  common      .Take  notice  that  this  honourable  court,  &c»  for  a  rule 
*'*■*•  to  fliew  caufe  why  the   defendant  {hould    not.be  per- 

mitted 


mittedto  fik  common  bail  in  this  caufc,  anj  in  tfac  mean 
ciaieall  proceodings  be  ftaid.     Dated  &c. 

Take  notice  that  this  honourable  court,  &g.   to  {hew 
cauie,  why  all  the  procecjdifigs  in  this  caufe  (hould  not  ^l^^^^^^^f 
iet  afide  for  ioregularky,  .apd  in  the  xn&an  time  all  farther  irregularity. 
{iroce£dings  be  Szid.    Da^ed,  &c.  « 

Take  notice  that  this  hoQOuniblo.CQurt,,<&c.  for  a  rule   to  To  ftew  cao(e 
ihew  caufe  why  it  Ihould  not  Ikk  referred  ta  the  m^fler  to  com-  ^^^^j*  ^°"^ 
pute  the  principal  aod  *  int^r^ft  diic  upon  the  bond  in  quef-  to^thc^S^  to 
tion,  and  why  upon  payment,  thereof,  together  with  the  compute  prind- 
xxAi  to  be  taxed  by  Jbiro,  the  faid  bond  fliould  not  b^  de-  ^^  *^  jntereft 
livered  up  to  the  defendant  to  beo^celied.     Dated,  &c.      ^^^    '^ '    x 

TaKc  notice  that  this  honourable  court,  &c.  for  a  rule  V    5^^ ) 
to  &ew   caufe   why  ..the  judgment  figned  in   this   c^ufe  '^9'  ^^  ""^ 
ihould   not   be  fct  afide  for  irregularity   with  cofts,    and  SouJ4  norbZ^fct 
why   the  plainti£F  (hould  not  anfwer   the  matters  of   the  afide,  and  pUin- 
a£davtt,'and  in  the  Qiean  time, all  proceedings   be  ftayed.  ^'^^n^^^r  the 
Daced  &c:  S^^i.^'^'^ 

That  this  'hamourable  court,   &c*  why  the  bail  bond  ^^  ^^  ^^^.^ 

affigned  in  this  caufe,  and  the  proceedings  thereon,  fhould  why  the  bail  bond 

not  be  iet  ailQe  with  cofts  to  be  tax^d  by.  the  matter,  and  f°<^  <h«  proceed- 

in  the  mean,  time  all  the  proceedings  be  flayed.  !5I?u«*?1lr^ 

r«-»  •  •         L         •  •     I  LI  *  •        •     inowid  not  be  fct 

Take  notice,  that  -this  honourable  court,  ice.  wby.  the  afide. 

writ  of  iatitat  iiTued  in  this  caufe  {hould  not  be  qu^ed,  wby  the  writ 

and  why  the  plaintiff  (hould  not  pay  sthe  cofts  of  this  ap-  ^u^d  not  be 

plication,  and  the  phtintiffmay  anfwer  the  feveral  matters?"*^"!?  and  aa. 

*  1*1        A-  1     •  iwer  tae  matters* 

mentioned  in  the  affidavit. 

T^ake  notice  that  this  honourable  court,  &c.  why  the 
judgment  in  this  caufe,  and  the  execution  executed  ihere*  '^^  ****  ^^'^  ^ 
on  (hould  not   be  fet  afide  for  irregMlarity  j  and  why  tbe'"*^  '^'^^ 
money  paid  into  your  hands  (hould  not  be  reftored  to  the 
defendant,  and  that  in  the  mean  time  you  retain  the  fame 
until  the  further  order  of  the  court. 

To  thfjherijf'of  the  county  ^Middlcfwc,  his  iaUiffaad 
under-Jberiffn, 

Affidavits. 

J  J/  T.  of  the  Inner  TimpU^  London^  gentleman,  mak-  Affidavit  of  dn- 
^'    •  eth  oath  and  faith.  That  by  articles  of  agreement,  execution  of  4rii- 
-bearing  date  the  day  of  laft  paft>  ^^* 

-  nude 


made  between  J.  Z»  of  the  Inner  lemple^  Landan^  gto- 

r*  Cf02^    tlcmah,  one  of  the  attornie*  of  the  *  court  of  King's  Bauby 

^    ^       '^    of  the  firft  part,  i.   Af.  of  in  the  cooncy 

T)f  Middlefexy  of  the  fecond  part»  and  A,  M.  of  the  func 

pbct,  widow,  of  the  third  part,  the  faid  L.  Af.  for  the 

conilderation  therein  mentioned,  did  put  out,  bind  outt  and 

place  himfeif  to  be   a  clerk   to  the  faid   J.  L.  and  with 

him   atter  the  manner  of  a  clerk,    to  fcrve  him  fnamthe 

day  of  the  date  of  the  faid  articles,  for    the    full  lemi 

and  time  of  five  years,    from  thence  next   enfuing^    and 

fiiily  to  be  compleat  and    ended,  in  the    profeffion  and 

practice  of  an  attorney  and  foiicitor,  and  which  faid  artida 

were  in  due  form  of  law  executed  by  the  (aid  J.  L.  £.  At, 

and  J.  M.  in  theprefcnceof  this  deponent,  and  J.  B.  of 

in  the  county  of  'gentleman, 

and  that  the  names  W.  T.  and  J.  B.  fjt  and  fiibioribed 

theitto,  are  the  proper  hand-writing  of  this  depooent^  snd 

Affidavit  6f  the  the  faid  J,  B. 

(trvK^oiMxxkk^     :/.  B.  of  ^.  gcdt.  maketh  oath  and  faith,  Thsst  he 

of  ckrkih.p.       j^^  j^jy  ^^^  faithfully  ferved  the  within  named  C.  D.  tor 

the  full  term  of  five  years,,  according  to  the  true  tnteot 

afid  meaning  of  the  articles  c£  clerk-ihip  hereunto  annexcdi 

:    and  9f  thi  a6t  or  a£fs  oj:  farliamint  re^t^ring  fmbfarvues. 

Error. 

What  \%  a  writ      A    Writ  of  Error  is  a  writ,  which  Iffues  out  of  the  court, 
of  error.  J^  o{  Chancery ^  and  lies  where  any  one  is  aggrieved  by 

the  proceediugs  and  judgment  in  any  court  of  record,  and 
havmg  power  to  hold  plea  of  debty  or  irefpafs  above  40J. 
It  is  alfo  a  gommiffion  to  judges  to  a  fuperior  court,  by 
which  they  are  authorized  to  examine  the  record,  upon 
which  a  judgment  was  given  in  an  inferior  court,  and  on 
fuch  examination  to  affirm  or  reverfc  the  fame^  accordii^ 

Who  miy  bring  ^^^  ^^^^^  damnified  by  error  in  a  record,  or  that  may 
be  fuppofcd  to  be  iiyured  by  it,  may  bring* a  >frritof  error 
to  reverie  it,  whether  he  be  party  or  no  j  but  principal  and 
bail  cannot  join  in  a  writ  of  error*  Nor  can  any  perfoa 
bring  error  to  revcrfe  a  judgment,  who  was  not  party  or 
privy  to  the  record,  or  who  was  not  injured  by  the  juc^* 
ment,  and  therefore  to  receive  advantage,  of  the  revcrUl 
thereof,    R^fH  AW-  747^  ■P;'^'*-  $0' 


C503) 


€rron 

If  it  bears  tefte  before  judgment,  it  is  gotid ;  and  it  is 
the  ufual  courfe  preventing  and  fuperfeding  execution. 
fVff/.  258. 

If  a  plaintifF  is  nonfuit  at  nifi  prius^  he  may  bring  er-  It  lies  oa  a  ncn- 
ror  upon  the  judgment.    JlolLJbnjd^,  ^"'^• 

In  this  cx)urt  a  writ  of  error  lies,  if  the  fuit  be  by  bill  |t  Hcj  m  thit 
in  the  Exchequer  Chamber  ;  if  by  original,  in  parlianunt  :  court*  if  fuit  be 
if  the  King  is  a  party,  though  the  fuit  be  by  biU,  it  muft  J^  ^"Jjf  **  ^*; 
alfo  be  brought  in  parliament,  fo  alfo  upon  a  judgment  on  By^ori^nal  in 
zfcire  facias •      Saund.   346.  Cartk,  180.  Stat,  27.  £/ia:.  pariiamcnt. 

t,  k  Saupoojudf- 

By- the  Stat.  2T  Elip:.  c.  8.  it  isenaAed,  "  That  where  mOT7"^gro«t 
•*  a  judgment  is  given  in  the  ^King's  Bincb,  in  dehty  deti^  »  given  in  the 
"  nue^  covenanty  account^  aSiton   upon  the  cafe^  ejeSflona  ^b?  '^'"a  writ 
"  firm^f  or  trefpafsy  firft  commenced  there  (except  where  of  error  may  be 
'*  the  ^een  is  party )y  the  plaintiff  or  defendant  may  fue  AicdoutinC/>tf«. 
•*  forth  out  of  the  Clmncery  a  writ  of  error,  commanding  ^'^{i,^^Zb!!^r 
"  the  Chief  Jujiice  to  caufe  the  record  to  be  brought  CUwAer, 
^^  before  the  juftices  of  the  Common  Pleasy  and  barons  of 
"  the  Exchequer  into  the  Exchequer  chasnber^   who  Ihall 
^  have  power  to  reyerfe  or  afErm  the  (aid  judgment,  other 
**  than  for  error  concerning  the  jarifdi<Stion  of  the  Jong's  p^^^^  ^     ^. 
'*  Benchy  or  want  of  form,  in  any  writy   return^  plainty  the  judgment 
**  declaratiouy  or  other  proceeding.     And  after  fuch  judg-  other  than  ibr 
•*  ment  is  revcrfed  or  affirmed,  the  faid  record  (hall   be  ^^^^"^^ 
**  remanded,  that  the  King^s  Bench  may  proceed  thercup- 
'^  on,  as  fhall  appertain :  yet  fuch  revenal,  or  affirmance, 
*^  fliall  not  be  fo  final,  but  that  the  party  who  finds  him- 
"  ieJf  aggrieved,  may  ftill  fue  in  parliament  as  before."        (^  tnA\ 

*  But  when  the  fuit  is  by  original  writ,  or  where  it  is  \    5  .  t/ 
brougjit  by  bill  jui  tam^  &c.  or  after  a  judgment  is  affirm-  i^j^jJH^"**'  ^  . 
ed  in  the  J^xchejuer  chamber;  in  all  thefe  cafes  a  writ  of^ 
error  lies  in  parliament,  and  not  elfewhere. 

By  21  Jac.  !•  c.  13.  **  After  verdift,  judgment  Oiall  not 
*'  be  ftayed  or   revedcd,   upon  a  writ  of  error,  for  any 
*^  variance  in  form  bctwctnthe  original^  znd  declaration  ^  J^^^^  ^^ 
"  or  for  wont  of  an  averment  of  the  parties  lifcy  To  as  it  ^on  enw,  for 
**  be  proved  he  or  they  be  in  life,  or  awarding  any  venire^  «ny  variance  in 
'*  habeas,  corpora^  or  dijiringas  to   a'  wrong   office   upon  l^//^L^^^ 
•*  any  infufficlent  fuggcftion,  or  by  reafon  that  the  plain-  rLrl/M«,  &c. ' 
*'  tiffin  ejeSfiona  firma,  or  in  any  perfonal  a£^ion  be  tm- 
"  der  age  appeared  by    atfoniy,   and  tlic   verJicl  paffcd 
"2  f^f 


error. 

Oo  an  amended  If  a  vTit  of  ciTor  in  B.  R.  on  a  judgment  la  C.  JS.ii 
rjJ»*wi^^fthc  ^"lended  in  B.  R.  new  bail  muft  be  given  to  thcamciKW 
gifco.  writ  in  C.  fi. ;  and  the  plaintiff  below  fhall  not  take  out 

execution  fpr  want  of  bail.     2  Black,  Rep.  1007. 
2  ^       If  judgment  be  againft  an  executor,  or  adminiilralDr 

\hty^fmt'»  ^  honis  proprtiSf  and  he  brings  a  writ  of  error,  he  moft 
dthcMgj  frtfriis^/ut  in  bail  in  fuch  cafes,  and  pay  cods  if  judgnient  be 
nsftpot  in  bail,  affirmed  ;  but  if  judgment  be  de  horn's  teftatorh  only,  be 

fhall  neither  put  in  bail  or  pay  cofts,      i    Lev,  245.      i  Sid. 

/ft  \  3^8-    ^  *^*^  ^95'  37^-    ^^^-  3^3*  ^  ^^'  35^-  ^  **'• 

(    5^7). 3^8- 

InanafHonof  *  If  ^"  aSion,  be  brought  again  ft  an  executor,  and  he 
debt  fitggefting  a  lets  judgment  go  by  default,  and6n  the  final  judgment  the 
I^Sli^'othJtfP'**"^*^  brings  debt,  fuggefting  a  devajfavit^  and  judg- 
«roc  brought."     vcitvit  thcreon,  if  the  executor  brings  error,  bail  muft  be 

put  in.     So  ruled  in  C.  P,  H^T,  24  Geo.  3. 
In  error  af^  In  error  on  a  judgment  after  verdift  upon  a  fci,  fit. 

trerdiaon*^.  ggainft  bail,    there  muft  Be  bail  to    the  writ  of  error. 

boil. 

inmoronrndg-  On  a  judgment  in  debt  on  a  bond  in  the  penalty  of 
ncntinilebtoa  1470/.,  it  was  moved  to  juftify  bail,  each  in  1470/.;  on 
fa"1l*ft!*^^°^  the  other  fide  it  was  infifted,  that  the  bail  ought  each  of 
rewd^it  hdn^  them  to  juftify  in  double  the  fum  the  judgment  was  given 
*>uble  the  ium  for  ;  but  per  curiam,  the  fum  recovered  is  double*  the  debt 
**^  really  due  ;    and  it  is  fufficicnt  for  the  bail  to  jufti^'  m 

*  147c/.  I  Tf^If.  213. 

Bonds  that  le-        There  muft  be  bail  on  a  hoitcmry  bond,  Str.  476.  ;  bn  a 

^^M.  fecond  writ  of  error,  ibid,  527. ;  alfo  on  a  bond  given  for 

the  payment  of  500/.  being  the  fum  mentioned  in^rtaiii 

indentures,  ibid,  959.;  on  bond  for  300/.  mentioned  in 

a  furrender  of  a  copy-hold,  by  way  of  mortgage,  wherein 

judgment    had    pafted    by    default,    Barnes    78. ;     opon 

a  bond  conditioned  to  pay  fo  much,  as  I  fhall  appoint. 

I  Lev.  117. 

^^^^hLT"-         ®"^  "^^  ^"  *  hor\A  for  performance  of  covenants,  Barnes 

qpiitBo      .      ^^  ^  ^^^  ^^^  ^  l^^j  conditioned  to  pay  for  fo  much  beer 

-as  ftiould  be  delivered  to  S,  not  -exceeding  100/.  after 
judgment  upon  demurrer,  Stn  1190.  \  Wtlf.  19.;  nor 
upon  a  bond  for  performance  of  an  award,  of  on  an  obE- 
gation  to  indemnify,  agreed  by  counfel  on  both  fides.  Cam. 
tiep.  322. 

Error 


€rror- 

Error  on  a  bond,  conditioned  that  W.  G.  was  bound  with 
the  defendaoty  for  a  debt  of  the  defendant's  by  bond  of 
the  fampdate,  to  pky  51/.  10/.  to  Lat.  Ridley ^  30th  O^o- 
kr,  in  difcharge  of  the  recited  obligation ;  it  was  held 
that  bail  ought  to  be  given.  ComyrCt  Rep.  321.  Huddyand  (*  iJoS^ 
Kr,  V.  Gittord,  \    D       J 

♦  Bairihall  be  given  in.an  adion  of  debt  on  the  judg-  ?„*^?j!!i' tlf*" 
ment  againit  the  principal,   notwithltanding  a    writ  of  the  jw^gment, 
error,  //  m  bail  in  the  original aH ion,  otherwiie  not.    Com.  thoupk  a  writ  of 
Rep.  556.  2  Black.  Rep.  768.  ^^ » ^"""^ 

How  to  fue  out  a  writ  of  error  upon  a  judgment  in  the 
King's  Bench  by  bill,  returnable  in  the  Exchequer  Cham- 
ber.  Make  ^  precipe  for  the  curfitor  as  follows  :  Mid-  Pf^ife. 
dlefex  writ  of  error  for  C.  D.  at  the  fuit  of  A.  B.  on  a 
Judgment  in  cafe,  given  in  the  King's  Bench  by  bill  return- 
able, J.  K.  attorney. 

Take  this  to  the  curfitor  of  the  county,  in  which  the  wfnpetot»fc» 
venue  is  laid,  and  he  will  make  oOt  fame  by  private  feal  Ui*  pr^dpt,  ani 
or  otherwife;  pay,  without  private  feal,  \L  its.i  if.  6d.  ^J^^^"^ 
more  if  a  private  feal ;  when  you  have  got  it  fealed,  take 
it  to  Mr.  Way^e  office  in  Portugal  ftreet,  who  will  allow  it, 
by  giving  you  a  note  of  the  allowance  on  a  piece  of  pa- 
per ;  copy  it,  ferve  fame  on  the  attorney  for  the  plaintiff 
in  the  original  adion,  and  at  the  fame  time  ihew  him  the  - 
original,  and  from  that  time  it  is  a  fuperftdeas  of  all  pro*  AJlowancet/.* 
tiedings  in  the  original  a^ion*^  for  the  plaintiff's  attorney /J^''.A^'  ^"  • 
cannot  be  laid  to  be  in  contempt  until  he  is  fcrved  with '^henlt flu»i* 
-the  allowance.     This  allowance  ihould  be  ferved  at  thcbeiervoi. 
time  of  taxing  the  cods,  and  figning  final  judgment,  and 
if  ferved  before-  (which  is  done  by  feveral  attornies),  yet 
if  operates  as  a  fuperfedeas,  although  he  flays  till  after  the 
return  before  he  iigns  his  final  judgment,  as  the  judgment 
has  reference  to  the  firft  day  of  the  term,  pay  for  the  al- 
lowance 7.L 

After  the  writ  of  error  is  brought,  and  allowance  ferved  within  what- 
(if  bail  is  required),  it  muft  be  put  in  within  four  days  af-  time  hail  if  to  be 
ter  the  delivery  to  the  clerk  of  the  error ;   otherwife  the  J^^f-  P«'«* 
fendant  in  error  may  take  out  his  execution,  notwithflanding 
ibdi  writ.     /?.  £.  36.  Car.  2. 

Take  the  names  of  the  bail  and  a/dditions,  on  a  piece  How  to  put  in 
of  plain  paper,  to  the  clerk  of  the  errors,  who  will  enter  ^*^* 
fhcm  in  his  book ;  appoint  hipi  to  meet  you  at  the  judge's 
houfe,  cf  chambers,^  for  the  purpofe;  bring  your  hail, 

anJ 


<0r«0K. 


(*COO^  antl  dveo  lie  Will  take  *  recognizance ;  pay  his 
•J    y^   bcrs  i/.  5 J.  W.  at  Weftminjler  6/.  B^.  more  J  - 


NftCke  of  fattL 


C«BO0t  betakaa 


their  names 


Hoyr  exception 
to  be  entered. 


n  atcfaam- 

to  plaintiff's  attorney  of  their  being  fSut  in  thus. 

la  Error.  C  Z>.  againft  A.  B. 

'J'ake  notice  that  fpecial  bail  was  this  day  put  is  upoa 
the  writ  of  error  brought  in  this  caufe,  wiih  the  clerk  rf 
the  errors^  before  the  bonour^ble  Mr.  JuAice  Buller,  at  his ' 
Serjiaat*S'ffm,  Chancery^huie,  London^  a&d 
are  J.  K.  of  Sfc.  ^kymijl^  and  G.  R  y;  , 
&c.  baker.  Dated,  &c.  Yours,  &c.  Q,  H,  attorney  for 
plaiQtiff  in  Error*  To  Mr.  A.  K.  attorney  for  die  defeiK 
daot*     . 

The  excepeioB  s^ainft  the  bail  ihouU  be  entered  indie 
clerk  of  the  errors  book,  and  notice  given  to  tbe  pUio- 
tiff  ia  error,  and  aifp  a  rule  fipr  beHer  bail  bad  of  the 
clerk  of  the  errors  ;  and  if  the  bail  do  not  joftif)',  or  better 
bail  be  put  in  wtUn  fmtr  dayt  ajur  miice  9f  thf  ruk,  the 
plaintiff  in  die  original  a&ion  may  take  out  eKectttten, 
but  tUe  writ  of  error  reiiiiaias  itiU,  aod  the  plaintiff  in  enor 
snay  proceed  thereon  t  it  is  only  tlie  fj^fptrfeifoi  to  the  ex> 
^ution  that  is  taken  away.  ^.^,  The  bail  cannot  fur* 
render  the  plairuiff  in  error. 

If  the  defendant  (hall  not  except  to  the  bail  for  inf^^ti- 
4ney,  thereof  within  twenty  days  nfioit  ^fitr  mtict  Umnf 
%wcn  to  hiiQ  or  his  attorney*  then  iuch  recognizance  Aaii 
be  allowed.    R.M.  ^  IV.^  Af.. 

N.  B.  I  Aould  juflify  before  a  j«(dge  if  a  ruk  was  fervei! 
for  better  bail  in  vacation  time  ;  otherwife  jbam  bail  may 
be  put  in ;  fo  held  in  C.  P, 

If  tli^  plaintiff  in  error  juflifies^  be  f  iiees  two  days  no- 
tice, £Kclvfivc  of  the  d^y  for  that  purpofe,  and  the  coni- 
inon  notice  wiU  do;  befpeak  the  book  to  go  to  Weftrnm- 
ftfr\  noake  affidavit  of  tliefervice;  give  coiintel  bri^to 
move  to  juftify,  lo/.  6</.;  clerk  of  the  errors  ic/.; 
oiScers  of  the  court  9/.  6^* 

The  bail  being  compleat,  fearfh  when  the  writ  of  error 
is  returnable  (if  tw  bail  is  r^qmred)^  this  ilcp  is  the  firft 
that  defendant's  attorney  i»  error  takes  ^  if  it  is  returns- 
r*  CIO^  tie  the  fame  term  the  allowance  is*  made  on;  ihenpro- 
^  '-^  ^  ceed  by  givinir  a  rdle  (which  yoju  get  at  Mr.  Ways  office) 
for  ilie  plaintiff  in  error  to  trar^cribe^  which  rules  expires 
in  tight  days  aft^er  fcrvict^  pay  for  it- 2/.  fcrve  plaimiff's 
aitomey  with  a  c:opy. 

AfeCT 


Exception  in 
twenty  <iajri. 


Joftlfication. 


Rule  to  tran- 
fcribe. 


After  (Service  toiake  a  copy  6f'  aA  the  proceedEngs,  %^i  How  ^F*^^ 
leave  them  with  the  clerk  of  the  errors^  Mr.  f^ay^  who  J^g^'*   T 
makes  the  tranfertpt  thtrefroir,  file  your  bill  the  fame 
term  the  detlaration  b  of  with  the  clerk  of  the  d^chita^ 
tidns. 

After  fervke  of  the  rule  to  traBfcribe,  anil  a  copy  of - 
the  proceedings  being  left  by  the  attorney  for  the  defisn^ 
dant  hi  error,  fie  cleri  $/  tie  errors  fmdtftr  m  guin^  in 
'  part,  and  before  the  next  term  for  the  rtfiite^  wAiek  hmg 
fadf  he^wtU  4hen  make  up  the  tranfcript  of  the  re- 
cord, and  when  ready,  either  give  it  to  the  attorney  for 
the  defendant  m  error,  or  Mr.  fyekh,  in  order  to  go  M 
Wefiminfter  to  be  exatBiRed  (tke  attorney  aiteheb  fir  thett 
furp^fo  there). 

N,  B.  ir  the  tranfcript  is  not  examined  iti  term,  he  wiH 
have  the  keys  of  the  treafury  to  pay  extra. 

After  the  tranfcript  is  examfned  aiid  compkat,  W**^  Afteymadenw 
Way  delivers  pver  the  fame  to  Mr.  Chii^  at  his  office  in  and  examined, 
Norfolk  Street,  who  is  the  depnty  to  Pkthp  Fmureauf  the  to  be  deiWcwd 
derk  of  the.  errors  in  the  EKche<}Ber  chamber.    In  this  ""^^^^^ 
term,  which  is  the  fecoad,  defendi^t's  atiomey  in  error  chequer, 
applies  to  Mr.  Cecil  for  a  rule  to  alledge  ditmnutieH^  which  Roie  to  alle^ 
is  TO  be  done  in  eigit  days  eifter  fetn)iee,  or  a  nofifuit  muft  <iimii»tioa.' 
be  entered  ;  pay  %d.  /^rr  ^olie,  and  2j.  4^.  for  rule  ;  ferve 
a  copy  on  the  phintiff  's  attorney,  who  inuft  call  at  Mr. 
CetiF%  office,  and  pay  the  fum  demanded^  if  not,  Mr. 
Cecil  will  (tgn  a  mn  profs  himfelf^  and  tan  tke  cofh.    But  Xui^s  to  affi^ 
if  he  does  afitgn,  then  the  next  term  get  a  rule  fronft  Mr.  errors 
Cecil  to  aflign  errors,  which  he  will  give  you  on  payment 
of  ?/. ;  fervc  plaintiff's  attorney  with  a  copy,  and  he  muft 
aflign  eriorb  in  eight  days  next  after  ftrvice,  -  The  com- 
mon errors  which  are  beft  and  the  cheapeft,  are  drawn 
by  Mr.  Cecil  himfelf  on  your  ttjiing  him  :  but  if  they  ai^ 
fpecial  ones,  then  the  ptamtiff.'s  attorney  draws  the  affign-      .   - 
ment;  ♦  pay  counfel  figning  to/,  fd.  ingrofs  fame  on'  a  (    S^^J 
treble  penny  ftampt  paper,  and  file  i,t  with  Mr.  Cecil. 

The  ne?ct  term  being  the  fourth,  the  defchdantirt  error  Setting  down  foe 
(if  general  errors  are  affi^ned)  may  join  in  error  forthwith,  *«^6"n»tjit. 
which  irs  Aom^  at  the  office'  by  inforJtiing  Mr.  Cpr/V  thereof 
the  firfl  day  of  the  term  ;  when  this  is  done  he  moves  for 
a  concilium^  fels  down  the  caufe,  pay  qs,  and  moves  for 
judgment;  he  will  alfo  get  intereft  added,  if  you  fpeuk 
to  him,  on  the  fum  recovered;  wait  four  days  after,  and 


€ttttt. 

.apply  to  him  to  tax  the  cofts,  pay  according  to  the  leogth 
"of  the  pleadings ;  when  the  cofts  arc  taxed,  -iflue  but  ex- 
ecution, but  before  it  is  returnable,  apply  to  him  for  the 
tranfcript  to  file,  take  it  to  the  King's  Bench  Treafuryi 
and  give  it  to  Mr.  fVebb,  pay  2/.  6d. 
lUal  erron*  In  cafe  there  are  real  errors  ai&gned,  then  you- mud 

pyrfue  the  following  rule : 
When  copies  of       '^  **  Ordered  that  the  rule  made  in  Mrchaelmds  term  iafl 
enror  aiui  mord  paft,  for  the  delivery  of  copies  of  error,  and  the  records 
•"^  **  ^-     thereupon,  to  the  juftices  of  the  Common  Pleas,  aud 
judgei^\he      harons  of  the  exchequer  be  difchargei ;  and  that  for  ibc 
Common  Pleai  future  no  copy  of  crror  and  record  thereupon  be  delivered 
"4  Kxchcqutt.  to  tiie  faid  juftices  or  barons,  before  the  attorney  for  the 
plaintiff  upon  the  writ  of.  error  fliall  give  ten  days  notice  xo 
the  clerk  of  the  errors  in  the  exchequer  chamber,  that 
the  error  afligned  in  the  record  is  to  be  argued  before  the 
faid  juftices  and  barons  for  both  parties,  and  that  the  at- 
torney for  the  plaintiff  ftiall  deliver  four  copies  to  the  juf- 
tices of-  the  comtnon  pleas ^  and  the  attorney  for  the  defe^ 
dant  fliall  deliver  four  otier  copies  to  the  karons  of  the  exckt- 
quer  four  days  before  the  hearing  the  caufe. 

In  this  cafe  a  concilium  muft  be  moved  for  in  form^  and 
Mr.  Cecil  fets  fame  down  for  argument,  he  atfo  gives 
copies  of  the  tranfcript  to  each  fide,  and  the  attomies 
deliver  copies  to  the  judges,  as  in  the  rule  is  mentioned, 
/^  V    and  alfo  copies  to  counfel.     If  the  plaintiff  in  error  does 

V.    S^^J  ^^*  ^®^  ihtm  <lown,  the  *  defendant  may;  if  the  judg- 
ment is  affirmed  the  cofts  are  taxed  by  Mr.  Cm/,  and 
then  fue  out  execution. . 
ComoMw  afTign-     Afterwards  to  wit,  on  next  after  in  this 

STE^dlSIS'CT"'  ^^""^  ^^™»  comes  the  faid  R.  C  by  J.  f.  his  attorney, 
Chamlw^"*^  and  fays  that  in  the  record  ajid  proceedings  aforeiaid,  aod 
aUb  in  giving  the  judgment  afdrefaid,  there  is  manifeft 
error  in  this,  to  wit,  That  the  declaration  aforefaid,  and 
the  matters  therein  contained,  are  not  fufficient  in  law  for 
the  faid  A.  B.  to  have  and  maintain  his  aforefaid  adtoa 
thereof  againft  the  faid  R,  C.  There  is  alfo  error  in  this, 
to  wit,  that  by  the  record  aforefaid,  it  appears,  that  the 
judgment  aforefaid,  in  form  aforefiiid  given,  was  given 
for  the  faid  A.  5-  againft  the  faid  R.  C.     Whereas,  by 

the 


the  law  of  the  land,  the  faid  judgment  ought  to  have  bceft 
given  for  the  faid  R.  C.  as^ainft  ih«  laid-^.  B.     And  the  ^ 

faid  R.  C,  prays  that  the  judgment  aforefaid,  for  the  er-« 
rors  aforefaid,  and  other  errors  in  the  record  and  proceed- 
ings aforefaid,  may  be  revcrfed,  annulled,  and  altogether 
hclrffor  nothine,  atjd  they  maybe  reftored  to  all  things       ,  ,  .  , 
which  he  hath  loft  by  occafion  of  the  iaid  judgment,  fcfc. 

Error  from  the  Common  Pleas  into  the  Kin^s 
Bench*       • 

THE  court  of  Kings  Bench  fupeiintcnds  the  proceefl- 
ings  of  all  inferior  courts,  and  by  thp  .plenitude  of  its 
power  correfts  the  errors  of  thofe  courts. 

And  therefore  a  writoi  ^rror  is  not  to  be  brought  in 
ptrii^ment  to  rcverfe,  a  judgment  given  in  the  Common 
Picas,  but  in  the  King's  Bench  ;  but  where  .a  writ  of  cr-*   '     i .    . 
ror  is  brought,  in  the  King's  Bench  upon  adjudgment  .in 
the  court    of   Common    Bench,     and   afterwards   the 
judgment  of  the  court  of  Common  Bench  is  rcverfed  or 
i'affinncd  in  this  court,  the  party  grieved  may,  if  bethinks-.    .. 
fif,  have  his ''writ  of  error  upon  that  record  returnable  in   f    CI  '^^ 
^parliament,  beifig  the  fupreme  court  next  under  the  par- 
liament.    Sty,  Prafl.  Reg.  237. 

If  an  erroneous  judgment  be  given  in  this  coui*,  the  ?^  ^'''"S*'*  on  a 
writ  of  error  in  all  cafes  is  made  returnable- into  the  court  |!|**>I",>n^,"ft  tc 
of  King^s  Bench  \  and  therefore  if  the  defendant  4)rings  a  returnable  in 
writ  of  error  to  reverfe  the  judgment,  he  muft  firll  make  ^  ^' 
zpracipe  for  the  curfitor  in  this  form : 

Middle fex.  Writ  of  error  for  A.  K^  againft  C  D.  in  jpwa'f^  for  • 
tafe,  on  a  judgment  in  the  Common  Pleas  r^urnable  ■''■■■,  writ  ot  error. 
wherefoever,  i^c 

J.  B.  attorney. 

Carry  this  pracipe  to  the  curfitor's  office.  Chancery 
l^ancy  who  will  make  out  the  writ,  pay  14/.  if  nO  private 
feal,  if  a  private  feal  8/.  6J.  more. 

As  foon  as  you  have  it  from  the  curfitor,  take  the  fame  How  to  get  It 
to  Mfi  Houghy    th'ft  derk  of  the  :e.i:i:ors,    at  Mr.  Pepy's  »l^owcA. 
chamber.  No.  10.  :\n  Symcnd^s  Im^  pay  him  for  the  al- 
lowance 2/.  2/.  6d,  ferve  copy  of  the  allowance  on  the 
pbintifF's  attorney  in  the  original  a^ion. 

.'   .     ^  Oi  :.    It 


If  hvl  is  requif-       If  it  requires  bail,  the  plaintifF's  attorney  in  error  nioft 
^i^^^   put  the  fame  in,  before  one  of  the  juftices  of  the  Cm- 
man  PffaSf  within  four  days  next  after  the  delivery  there** 
of  Jo  the  clerk  of  the  errors,  or  an  execution  may  ifliie. 
R.  M.  28  Ckar.  %. 
How  topot  in        Take  the  names  of  the  bail  and  places  of  abode  to  (ke 
ImuI.  ckrk  of  the  errors,  and  he  will  f  o  with  you  to  one  of  the 

judge's  chambers,  and  there  take  the  bail,    pay  him  ibr 
fame  i/.  41.  if  at  TVefiminfter^  6s.  ^d.  more ;  ^ive  notice 
thereof  to  defendant's  attorney  in  error. 
Excepdoii.  '^^^  defendant's  attorney  n»y,    if  he  thinks  proper, 

except  againft  them,  by  entering  fame  in  the  book  of  die 
derk  of  the  errors,  within .20  <iays'next  after  bafl  put  in, 
and  apply  to  ^he  clerk  of  the  errors  fior  a  rule  ftw  faetler 
bail ;  pay  4/.  ferv^  copy  thereof  on  the  plaintiff's  att(|r- 
ney,  which  expires  in  four  days. 
(^CIa\       *  The  couf  t  refiifed  to  give  time  to  perfeA  hail  in  enxx^ 
^    ^     '^  becaufe  no  teal  error  coaki  ht  fuggefled,    lb  that  they 
thought  the  writ  of  error  was  brought  far  delay,    a  WUf 
t44.    ' 
What  notice  of       If  it^s  intended  that  the  bailftould  juftify,  then  the  de». 
3"*^t*>»  ^  fcndatit's  attorfrey  will  give  notice  thereof  two  days  ex- 
^mfife.  dtifive  of  the  day,    to  jttftify  f«nie>  the  fonn  of  whkb 

hotice  is  as  follows;   which  itiiift  be^  done  witltti  £our 
days  after  exception.     R,  M.  6  Ge9.  a.  reg.  h. 

In  ihe  Qmmon  Pkof.  C  D.  Plaintiff, 

In  error,  and 

J.  B.  DtknimA, 

ffoticc  of  jufti^       Take  notice  that  the  bail  already  pot  in  for  the  plaintiff  j 

ffm%  bill.  rn  this '  cadfi^  dn  the  writ  of  error,   and  of  whom  yon  J 

have  had  notice,  will,  on  Monday  the  day  of  1 

next,  juftify  themfelves  in  opea  court  at  Weftminjler  hdtA 

in  th<  county  of  MMUjeXj   as  good  and  fiifl&cieiit  I 

'  'for  the  faid  jplaintiff.    Dated  this        day  of  i7S4f 

•  # 
ToMr.7.  iT,  AttoirO  Yowrrs,  fJ^f. 

ney  for  defendbmV  J.  A  Arttorneyior  ptain 

in  error.,  J  tiff  in  error. 

Where  rule  fbr  better  b»il  is  ferved  in  vacation,  dcfcn 
dant  has  not  till  the  next  term  to  perfed  his  bail,    bu 

ough 


0Mght  t^jufliifybefiore  a  judge,  and  estocilticii  Intd  out  (or 
Vant  of  it  heU  regutan  \Bantes  4i  i. 

The  id^y  li^fore  you  int«n4  juftifyir-'*,  go  *a  the  clerk 
of  the  errors,  and  defire  him  to  atteiKl  with  the  iniNbooli, 
makp.  aSdnvit  of  the  fervice  of  the  notice,  give  it  to  a  i 

fcrjcanf  *•  to  move  to  jyfiJfy  the  to'//'  pay  him  10/  W.  •  1 

pi^y forifaA  juilification^and  court-fees  15/.  in  the  even- 
ing draw  up  the  rule  for  the  allowance  at  the  fecondaries^  \ 
P^yS^  ftrve  copy. Qii^de(endant*s  attorney. 

If  «hm^  i»  no  bail  required,  at  for  inflanee^   on  judg-  ^^'^  ^''*' 
incntbyJ(p/2w// in^j/J^,  /r^tf//,  and  the  like,  ♦thedefen-    /^'^       x 
tnl  in  error  upon  the  r^tu^n  of  the  writ  gets  a  rule  io    \    S^S) 
tiofiiribe  (and  the  fame  is  done  by  him,  after  bail  per- 
kded,  as  th^  ntzt  Aep) ;  g«(  ftiati^  of  Mr.  Hough,   pay 
Ium4/.  copy  fame,  and  ferve  on  plabtiff's  attorney. 

Tht  plaintiff's  attevney,  before  tUs  rdeexpires,  which  "^  pWntiff'i 
kkfigit  dflfs  mxi  ^er  th  Jeroicty  may  pay  one  guinea  Jf^^J^lcwir* 
^^$xtsk{  iht  (ranfisript  to  ,ihe  clerk  of  the  errors,  and 
Kfore  it  is  complete  the  clerk  of  die  errors  .wiH  fend  fgr 
Diore. 

Mr.  Hough^  if  there  is  time,  wiH  carry  oMrthe  tranr- 
tipt,ioche  fame  vacation,  or  if  the  rule  be  given  in 
erm  (if  he  has  time  fufBcient),  he  will  take  fame  in  the 
A  day  of  that  term,  which  expedites  the  bringiitg  a  writ 
f  error  to  a  fpeedy  determinatioo,  and  had  opt  ufe^  to 
t  the  cafe. 

If  there  be  no  brigical  filed,  and  the  Vacatioh  of  the  ^^J^^^^^"^'* 
rra  in  which  judgment  is  finned  is  elapfed^  the  defend-  \na3,  wtlui 
It's  attorney  nwit,  before  he  takes  out  a  rule  to  tranfcribe,  no  ori^  fiJc4« 
Kition  the  mmfiirofthi  roiU  hr  an  original,  which  ought 
be  returnable  the  term  the  declaration ' is  delivered; 
erefore  if*yott  expeft  a  writ  of  error,  get  the  original 
owed  i>y  the  prothoootary,  -in  the  taxing  of  the  cofb,. 
i  make  a  pracipt  for  the  original  forthwith  ^  which 
ce  to  the  curfilor,  and  he  will  make  it  out  foi^you ;  for 
bUe  this  is  neglefted,  the  mafler  of  the  roHs  will  not 
Ir.the  original  to  be  made  out,  **  hut  upm  pMjment  of 
fis  to  the  phuMiff  in  error,  in  caff  he  ^s  net  further 
^ofScute  the  writ  \*  a  copy  of  the  petition,  and  the 
er  of  the  rolls  or^  thereon,  mufl  be  ferved  on  the 
itiff's  attorney,  and  if  he  neglefts  to  proceed,  thdn 
ofb  are  to  be  allowed ;  pay  lot  your  order  5/.  6d. 
G  g  a  carry 


<*S»6) 


Return  of  the 
original  in  gafcj 
if  in  debt,   fa) 
'*  fummoned.**  . 


carry  farrv^  to  the  curfitor,  mtWz  fr^cipey  and  he  18 
make  out  the  original,  which  return  in  this  roanxf 
(though  it's  tifual  to  leave  irwith  the  ftieriff  of  thecwii- 
%Y  where  the  ^enue  U  laid). 

.    •      ♦  Pledges  to  profecute,  and 

RitiardRx. 

"  The  wiMnnamed  C,  D.  hai  not  any  thing  hit)  i^t 
wUky  whmrehy  hi  can  he  *^  sAioched,^*     The  anfwa  i 


^^mUtamGilly  Efq; 

and 
«  WilllanL  NichJfan,  Efq; 


i 


Sheriff.^ 


^     When.theoiiginai  is  feaied,  andthe  retumfiledam 
'•     '  It  to  the  cuftos  brevium  of  the  Common  Pleas,  in  mh 

rmrty  andffle  it;  pay  him  4</.  for  .Tame,  and  4J«cT0f 
poft-term, .  after  the  return. 

A.  B.  plaintiff. 
In  the  Common  Pleas,  and 

C.  D.  dcfcn4fUiL 

The  humble  Petitim  af  the  find  A.  B.  thePbaiif 

Humbly  jbeweth, 

Ftetition.  '  '  That  your  petitioner  h^viHg  \n  Eajler  term  1781,  ca< 
.menced  aii  a^ion  at  Jaw,  againfl  the  above-*named  C  J 
ht£  of  W^minfter,  /«. /V^«wtfjp>^  Middlefex,  j«*( 
in  his  Majefty's  cour^  of  Cmunon  Pleas  at  Wefim^ 
in  a  plea  of  trefpafs  oJi.  the.  cafe,  to  his  damage  oi  ft 
and  your  petitioner  hath  laid  his  venue  in  the  county  I 
MiddIefi;ci,Bnd  judgment. h^h  been  o'buined  iofockn 
tion  in  Trinity  term  laft  paft,  for,3$^  damages,  aol  11 
10/.  cofts,  whereupon  the  faid  defendant  hath  hroughth 
writ  of  error,  returnable  in  Jiis  .Majefty's  court  df  D4 
Bench  on  the  morrow  pf  A/l  Sauls ^  wTierefoever,  ^^  fc 
no  further  proceedings  have  been  had  thereon. 

'I'hat  your  petitioner  hath  not  as  yet-^fued  out  any  d 

■ginal  writ  to  warnuit  the  faid  judgment,  and  that  he 

advifed  it  is  neceflfary  that  the,  fame  fhould  be  fuedo^^ 

(       warrant  the  faid  judgment,  and  the  time  for  apptyiag 

f  *  C 1 7^  the  fame  in  the  *  ordinary  courfe  is  expired,  and  thai^ 


curlitor  of  the  faid  county  cannot  make  out  the  fame  whh«  ^ 

out  an  order  from  your  Honour. 

"Your  petitioner  therefore  humbly  pr:^^ys  your  ^       ' 

**'  Honour,  to  grant  unto  hin|  an  order,  that 
",lhe  curfltor  of  the  faid  county  of  MiddJefex 
*•  may  iffue  an  original  writ  in  this  cauf(&,  out^ 
**  of  this  honourable  court,  returnable  in  his 
"  faid  Majefty's  court  of  Common  Fleoj,  on, 
«  Uc. 

**  And  your  petitioner  Jball  ever  pray,  &c."     ^     ^ 

No  curfltor  Aall  make,  or  permit  to  be  made^  within  bcfi»ke  befiive 
Ks  refpeAive  offk^  and  divifion,  any  crigina)  wrjts  what-.t^c«fl<>i€»<*»y 
fcever,  of.  any  return  part,  unlefs  hefliall  receive  tfie  in- ^nVt^r***' 
^rudions  for  making  thereof   within. the  term  wherein 
the  faid  writs  are  to  be  returnable,  or  at  fartheil  on  or 
before  the  eflbign  day  of  the  next  fucceeding^  term,  with- 
out fpecial  warrant  ftom  the  lord  chancellor,  or  lord  keep- 
^of  the  great  feal  of  England^  or  maAer  ONf  the  rolls  for 
the  time  being.     Lord  Clarendon'/  ortl^rs  in  Chancery, 
'  Wheiie  the  want  of  an  original  Writ  is  affigned  for  er-   - 
iDr,  and  it  appears  that  all  the  proceedings  are  of  the 
fiune  term  where  the  origin  is  returnable,  fiich  an  origi- 
nal warranty  thefe  proceedings,  let  it  be  of  any  return  of 
the  fame  term  but  an  original  of  the  term  wherein  final 
[udgment  is  given  will  not  warrant  it,  if  by  *the  record  it 
appears  that  there  has  been  proceedings  in  the  cauTe  in  the 
term  or  terms  before,  i  Lev.  69.  Teh-  ic8.  i  Wilf,  182. 
\  After  fervice,  make  a  tender  of  the  cofts  in  error  to  ^^^  **"*^ 
^intifPs  attorney,  which  if  he  accepts  you  may  nonpros, 
ihd  take  out  execution. 

'  After  fervice  of  the  rule  to  tranfcribe,  leave  a  copy  of '^P^*">*J^^*a^ 
*e  pr^eedings  with  the  clerk  of  the  errors,  and  of  the  ^'^J^  then 
^dgment  (of  courfe  the  roll  is  .to  be  docketted  and  carried  how  to  proceed 
a),  '        '. 

i   When  the  tranfcript  is  complete,  defendant's  attorney  /"*  r  i  S^ 
tttends  on  the  clerk  of  the  errors,  who  w'ill  *go  with  him  ^gy'^^f^ri  t 
to  Wefiminjler,  and  examine  fame ;  after  it's  examined,  deHven^ovw^to 
he  clerk  of  the  errors  delivers  overxthe  tranfcript  to  Mr.  Mr.  HeherdtM, 
Heberden,  with  the.  writ  of  error  annex^cd  ;    each  party  "^^tf^'^y 

•  »  /i_i_**'       luatess  a  copy. 

iiaytakea  copy  upon  paying  41/.  per  fheet';   but  it's  in-         ^ 
Aimbent  on  the  ^torney  for  defendant  to  make  it  forth- 
rith,  as  it  will  be  wanted  in  the  future  ftage  of  the  caufe. 

Upon 


^efendatif  8  tt-       Upofl  thc  deli^ry  of  the  fttiftPcTipl  over  to  Mr.  ffebtr- 

TCZ^^""^"^^^^'  the  caufe  is  then  faid  t6  be  in  the  court  of  Kinft 
Bf^eh^  therefore  the  dcftnrf*ftt*s  attorney  ^ill  proceed  by 
iifcirefarfMs  9d  mrdiertdutH  ^^Toirf/,  **  to  flsewxaufc  why 
-**  execHtioh  fhoirfd.not  be  adjudged  to  the  plaintiff," 
irtiich  li  made  returnable  fiot  Oto  a  day  certain^  hut  wkre' 
fiever  the  kht^  fidll  then  he^  and  tcfted  if  the  tranfcript  be 

Returnabk,  &c  cortipletcd,  the  !tft  day  bf  tcrlfn  on  that  daV,  returnable 
the  firft  day  of  the  next  terra,  if  it's  cortipieat  in  vaa- 
tion,  iand  iiot  delivered  over  tifl  the  fifft  day  of  the  next 

7V)ir.  '  term,  then  it  •«  to  bear  teftt  that  day,  and  th^re  ftmft  be 

fifteen  days^  Detween  the  tefie  and  return* 

wkh  whotti  to       THe  writ  of  fa.  ^  t^  to  be  figned  by  Mr.  Heherien^ 

if  left  for  A  fcirefeciy  you  have  a  Ainfmons  thereon  from 

the  (heriff,.  pay  him  2A  4^.  officer  5/4     If  there  art  two 

fci.fk.^s  the  iaft  <iee<d  not  lie  four  dayd  in  the  office  b^fon 

the  return^  nor  fovKfcsre  fid.    3  Burr.  1723,  flt&gainft 

bail. 

On  return  to  {!▼•     On  the  Tcliirn  day  of  the  fctrefativs^  if  thfe  defendant 

Tuk  for  ju<%-     jg  wkrned^  or  upon  a  mA»/  returned  on  the  aliAt^  yiyn  rouft 

"**"'*  give  ft  rule  thereon  at  the  clra-kof  the  rute,  write  it  ofia 

piece  of   plain  pat>er  thu^:  •*  /»  frrer,  C.  D.  ^t^w*/? 

"  A.  B.ruie  on  fci  fa.  J.  A.  dttomey,^*  ipsLj  fyt  fame  if. 

loJ.  which  tiipiTts  in  four  days^  «)tclufive  of  the  diy 

If  there  ii  no    |[iven ;  tipon  ^hich  day,  if  there  is  no  tfffigntrieht  of  eN 

ig„^];^^;,|"yjror8  left  with  defendant's  attorney  in  error,  he  hiaytikt 

out  execution,  but  cannot  Hm  pros  the  error,  tiK  after  the 

rule  16  given  for  fuch  affignnoent,  4  Burr.  1772;  hot 

moftly,  as  the  plaintiff  in  error  has  gone  fo  fiir,  be  wiR 

'  affign  errors^  ivhich  if  he  d^e»,  he  Had  bcft  ♦  order  /& 

C^^^Q)   <"#»«««  "^wTdry,  as  they  are  the  cheapeft;   but  he  mty 

•^  -^  affigti  the  want  of  an  original. 
How  to  proceed  If  he  does  not,  and  execution  is  taken  out  for  the  net 
if  ji^^ami^anmt.  affignirtg,  the  rftfctidant  may,  in  order  to  get  his  cofts  in 
error,  proceed  by  getting  a  rde  firom  the  msifter  of  the 
King's  Bench  office  to  afTign  crrotis,  who  will  give  the  fern* 
on  the  draft  of  fct.  fa,  which  rule  you  carry  up  to  \ht 
rkrk  of  the  rules,  and'  enter>  pay  ix,  ted,  ferve  copy 
thereof  on  pbimriff's  attorney,  if  he  does  not  deli^ref 
an  affignment  of  errors  wnhin  the  time  mentioned  iA 

the 


tf rr«r. 

(he  rule,  the  defendant  then  may  fign  a  mn  pros  for  want  ^'^  P^  n»7  ^e 
thereof,  which  is  entered  upon  a  double  half-crown  ftampc  ©f^J^L^"* 
paper,  and  on  a  roll,  of  the  term  the  tranfcript  is  filed,  after  rule  given. 
tht/ci.fa,  muft  follow  the  tranfcript,  therefore  of  courfe 
tpoft  docket,  beginning  with  the  tranfcript^  take  it  to 
the  clerk  of  the  judgments  in  the  King^s  Bench  office,  wha 
will  fign  fame,  pay  according  to  the  length  of  the  plead- 
ings, the  mafter  taxes  th.e  cofts  by  a  bill  in  this  cafe:  if pi^jntilFaf- 
Bat  if  he  affigns  errors,  fuch  aflignment  nnift  be  figned  by  %as  er^on. 
counfei,  and  ingrofled  on  a  treble  penny. 

If  the  errors  are  for  the  want  of  an  original,  then  a  iribrwaat  of 
roie  muft   be  otKained  from  the  nvafter,  **^ta  return  /Aran  original,  ham 
«  wit  of  certiorari ^^  which  writ  muft  be  iffued  by  the  ***  ^'~****- 
plaintiff's  attorney,    and  figned  by  Mr.  Hei>erdeny  pay 
I/.  8d«  figning,  feal  7</.  to  be  left  with  the  cujios  brevtum 
of  the  Comrmn  Pleas,  who  will  certify  whether  fuch  ori- 
ginal is  filed  or  not.     If  defendant's  attorney  in  error  has 
not  filed  it  (although  this  is  returned),  he  may  file  his  ori- 
ginal and  make  out  a  certiorari  himfelf,  and  upon  that  the 
eujhr  hrevium  will  alfo  I'eturn  the  original  in  the  caufe, 
which  is  to  be  filed  by  him  at  the  oflice  of  Mr.  Wi^,  or 
in  the  treafury  if  in  term  time.  ^  If  the     lori  •- 

But  if  the  real  original  is  returned  and  filed,  then  the  de-  nAUv^rvA^* 
dant  in  error  gets  a  copy  thereof  on  treble  6d,  and  theaddbidafitia 
joins  in  error  by  pleading  in  mllo  efi  erratum,  and  enter  a  f^'  '"^  ^ 


in 


tm  mijit  breve  on  record,  without  ^taking  any  notice  of  the   /^  x 

diminution,  and  the  affignment  of  error  is  void.  ^    5^^) 

In  I  Cro.  271.  281.  it  is  laid  down,  fhat  if  a  wrong  If  ffwroogorigi* 
original  is  certified,  the  defendant  in  error,  may  fuggeft,  ?*5hjf"***^' 
before  in  nulla  efi  erratum  pleaded,  that  there  is  an  original  f^^^  ^  ^^ 
of  another  term,  viz.  Michaelmas  or  Hilary  ;  when  a  cer*  one  ot  another 
tiorari  iffucs  to  the  cuJlos  brevium  to  certify   fame,  |nd  ^**"' 
another  to  the  chief  juftice  of  the  Common  Pleas  to  cer- 
tify the  continuances. 

In  Hardres*  reports,  it  is  faid,  if  a  wrong  original  is 
certified  the  fame  term  the  placita  is  of,  rhe  defendiint 
may  fuggeft  theri  is  a  right  one  of  the  fame  term  :  And 
when  both  are  before  the  court,  they  will  apply  the  re-» 
^rd  to  that  which  is  right,  p.  200. 

But 


Cvttt 

Bot  as  dtredions  are  particularly  given  to  file  the  ori- 
ginal firft,  there  need  no  fuch  proceedings  as  this,  there* 
fore  a  joinder.may  be  made  the  next  term  after  aiTtga-    j 

AfT         the    "^^"^'  I 

to  bf^SJ^offtd^      I^  IS  to  be  ingroffed  on  treble  penny  figned  by  coonM 
and  fiied.  iQ/.  6d,  and   delivered  over  to  the  platntilf's  attonicy, 

pay  him  2/.  6d. 
hoTj^'^^  '  ^^^^*'  jo"^^^^  either  party  may  move  the  court  for  a 
conftlium^  (co«i;fel)  10/.  bd,  the  rule  muft  be  drawn  up  at 
the  clerk  of  the  rules,  and  the  proceedincrs  entered  on  the 
roll,  as  of  the  term  the  tranfcript  was  filed,  Mr.  Auftm 
will  mark  fame,  and  enter  the  caufe  for  argument,  as  c»i 
demurrer,  ferve  copy  of  the  rule  on  the  attorney  of  the 
/  other  fide,  docker  the  .roll  at  the  King's  Bench  ofEce,  and 
file  it  in  the  treafury  at  Wejlminjler, 

The  whole  proceeding  are  entered  on  the  roll  begin- 
ning with  the  writ  of  error»  to.the  end  of  the  tranfcnpt, 
afiignmept  of  errors,  to  the  end  of  the  joinder  j  make 
copies  of  the  paper  book  which  contain  the  whole  pro- 
ceedings as  on  the  roll,  the  plaintiff  is  to   deliver  two    , 
copies  to  the  chief  juftice  and  fenior  judges  the  deff  ndaat 
two  other  cooies  to  the  other  judges,  ^.  Af.  i  7  Gsr.  %, 
pay  each  clerk  2/.  they  are  to  be  delivered,  not  accorduig 
V    5^  l)  to  the  rule  •  of  Eajltr  7,  Jac  2.  four  days  before  argu- 
ment, but  two  will  do.     It  plaintiflF's  attorney  neslcdsto 
deliver  the  books  6n  his  part,  defendant  may,  then  judg- 
a  A  rnipfor  ^oHg.  ment  will  be  given  of  courfe  againfl  the  plaintiff"  ;  dcfcn- 
?!^Id^te^vV^*^'^''^  draws  up  the  rule  at   the.  dcrk   of  the  roles,  for 
givcu.  jyj4gjvjt-nt,  ftamp  it  with  a  double  half  crown  ftamp,  and 
'    '       the  m«tfTer  v/ ill  tax  the  coils  thereon,  without  a  billyUxit 
you  muft  have  the  roll  for  him  to  mark^  befpeak  it  c^'thc 
clerk  of  the  treafury  to  bring  it  to  the  mafter. 

It  may  happen  that  the  plaintiff  in  error  will  not  aiHgo 
the  want  of  znorigina!^  &c.  or  pr^y  2l  certiorari y  therefore 
in  that  cafe  the  general  aflTignment,  "  i/iot  tkeji/j^ment  is 
.  **  given  for  plaintiff,  whereas  it  wghf  to  kafue  been  gi-ven  fir 
'*  defendant  is  made^^  in  that  cafe  yon  may  join  the  rext 
term  in  error,  and  move  for  a  conftlium  as  before,  without 
^  .        .  ^       a  rule  to  return  the  certiorari. 

*///'.  fr/ctftV.        <^corge,  Off.     To  the  (heriff  of  Middlefex,  grcettrg: 
n\mn;n,  Whcrcas  A,  B,  lately  in  our  couit,  before  JJcxatulrr  lord 


.^1 


l^fiugUorough  and  his  companions,  our  juftices  of  tbe 
bench  at  JVeJtmirfier^  by  our  writ,  and  by  the  judgment 
oF.  the  famecQUKty.  recovered  againft  CD.  late  of  Weft^\ 
minder,  in  your  county^  yeoman^  47/.  IQ/.  for.  his  damages, , 
which  he  fuilained  by   occafion  of  the  not  performing 
certain  proraifes  and  undertakings  lately  made  by  the  faid  , 

'  C  to  the  faid  A,  at  Wejiminfier  in  your  <;punty,  as  for  hi3 
cods  and  charges  by  him  apout  his  fuit  in  that  behalf 'laid 
out,  whereof  tl\e  faid  C.  is  convi^ed,  as  by  the  record 

-and  proceedings  thereof,  which  we  lately  caufed  to  be 
brought  into  our  court  before  us,  for  .  certain  caufes  of . 
error  manifeftly  appears,  and  now  on  the  behalf  of  the  .         \ 

faid  A.  we  have  been  informed  in  jour  faid  court  before 
us,  that  although  judgment  be  thereon  given,  yet  jexecu- 
tion'of  the  damages  aforefaid  ftill  remains  to  be  made  to 
him  the  faid  A,  whereupon  the  faid  A^  hath  humbly  be- 
fought  us,  that  we  (hould  provide  him  a  proper  remedy  in 
this  behalf,  and  we  being  willing  that  what  is  juft  and 
right  fhould  be  done  in  this  particular,  *  command  you,  T  W2  J 
that  by  honeft  and  lawful  men  of  your  bailiwick,  you  make 
^nown  to  the  faid  C  D.  that  he  be  before  us  on 
wherefoever  we  (hall  then  h%  in  England^  to  fhew  if  he 
has  or  knows  of  any  thing  to  fay  for  himfelf,  why  the. 
fatd  A.  ought  not  to  have  his  :execurlon  againft  the  faid  C. 
for  the  damages  aforefaid,  according  to  the  force,  form, 
and  efTeS  of  the  feid  recovery,  if  it  (hall  feem  expedi- 
ent for  him  fo  to  do ;  and  further  to  do  and  receive  what 
our  faid  court  before  us  (hall  then  and  there  confider  of 
him  in  this  behalf,  and  have  you  there  then  thetiames  of.  a 

thofe  by  whom  you  (hall  caufe  it  to  be  known  to  him,  and 
this  writ.     Witnefs  William  earl  of  Mansfield  at  fVeJl-. 
minJUr  the  day  of  in  the  twenty-fbuxth  ^ 

year  of  our  reign.  Stormont ^nA  TVay,, 

Middle] ex f  Jci.fa.  in  error  between  A>  B.  plaintiff,  and  A«:f'>* 
C  D,  defendant,'  returnable  on  wherefoever,  & c. . 

J.  B.  attorney. 
To  be  figncd  by  Mr.  Heberden,  pay  i/.  8^.  feal  7</. 

Term,  in  the  24th  year  pf  the  reign  of  king 

George  the   third.  Stormont  and  IVoy, 

C  D.  1  Afterwards,  that  is  to  fay,  on  Monday  on  the  mor-  Affignnient  of 

azt.   >  row  of  Saint  Martin  in  this  fame  term,  before  errors,  that  there 
jt:B.)  our  lord  the  king  titWi/lminffer,  comes  the  faid'*l%7fT^ 
.C  D.  by  /.-.D.  his  attorney,  and  lays,  that  in  the  record  c6rd.    - 

and 


CS^3) 


CirtiBrarih 


Thitwnt  of  c4r' 

ii:rari  to  be  re- 
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error. 

and  proceedings  afbreratd,  and  a{(b  in  die  giving  of  Cht 
judgment  aforefaid,  there  is  mattifeft  error  in  this,  to  wit, 
that  the  declaration  aforefatd,  and  the  matters  therein  coo- 
tatned,  are  not  fufficient  »n  hw  for  the  faid  if.  B,  to  hart  • 
or  maintain  his  afbrefaid  adion  thereof,  againft  the  find 
C,  p.  there  is  alfo  error  in  this,  to  wit,  that  by -the  re-* 
cord  aforefaid  it  appears,  that  the  faid  C  2>.  was  attadied 
to  anfwer  the  faid  J.  B.  in  the  plea  aforefaid.  yet  fto  on* 
gtnal  writ  between  the  parties  amrefaid,  in  the  plea  afer^ 
faid,  b  filed  of  record,  nor  remains  of  record  in  the  faid 
coqrt  of  the  faid  lord  the  king  of  the  bend),  at  Wejtmn^ 
fiir  *  aforefaid;  therefore  in  that  there  is  manifell  error: 
There  is  alfo  error  in  this,  that  it  appears  by  the  record 
aforeiaid,  that  the  judgment  aforefaid,  in  form  afbrelaid 
given, .  was  given  for   the  faid  A,  a^ainft  the  laid  C 
whereas  by  the  law  of  the  land,  the  faid  judgment  oi^t 
to  have  been  given  for  the  faid  C.  againfl  the  faid  A,  a»i 
the  faid  C.  prays  the  writ  of  our  faid  lord  the  kii^  to  be 
cKreded  to  the  cufi^  trevium  of  the  faid  court  of  the 
bench  at  Weftminjter^  to  certify  to  the  faid  lord  the  kii^ 
the  truth  of  the  ume,  and  it  is  grantjtd  to  him,  ISc.  and 
the  faid  C  prays  that  the  judgment  aforefaid,  for  the. 
errors  aforefaid,  and  other  errors  in  the  record  and  pro-  . 
ceedings  aforefaid,  may  be  reverfed,  annulled,  and  alrc^ 
gether  held  for  nothing  ;  and  that  he  may  be  reftored  to 
iJI  tilings  which  he  hath  iofl  by  occafion  of  the  faid 
judgment,  Wc.  *         y.  £. 

If  you  affign  warrants  of  attorney  for  error,  then  fty^ 
^'  there  is  alfo  error  in  this,  to  wit,  that  there  is  no  war- 
*•  rknt  of  attorney  filed  of  record,  nor  remains  of  record 
"  in  the  court  of  ouf  lord  the  king  of  the  bench  at  Weft- 
'^  minfter^  between  the  parties  of  the  plea  aforefaid,  to 
••  warrant  the  faid  J.  K.  to  be  attorney  for  the  faid  A.  & 
'^  againfl  the  faid  C.  D,  in  the  plea  aforefaid^  therefore  in 
*•  this  there  is  manifeft  error/' 

Georsre  the  third,  Wr,  To  oar  right  trufty  am}  w^ 
beloved  holding  the  office  of  keeper 

of  the  writs,  foils,  and  records  of  our  c6urt  of  the  bench« 
greeting :  We  being  willing  for  certain  caufes  to  be  certi* 
fied,  whether  any  original  writ  between  A.  B.  and  C,  D. 
late  of  Weftminfter,  in  the  county  of  Middlefex,  jF^aoMs, 
>  in  a  plea  of  trefpafs  on  the  cafe^  bie  filed  in  your  cufiodt 

or 


•r  not,  do  command  voa,  that  you  fcardi  out  original' 
irrits,  tfiredcdto  our  fhcriffof  Middlefex,  and  which  are 
fled  of  record  in  your  cuftody  of  tenfi  (the  term 

the  original  is  returnaWc),  itj  the  twenty-fourth  year  of 
our  reign,  and  what  you  flial!  find  therein  of  an  original   (*  ct^aS 
writ  ifloed  between  the  parties  aforefaid,   of  the   plea    \    b^^J 
aforefaid,  you  certify  to  m  ♦  whho'ut  delay  on 
wherefoevej*  we  ihall  then  be  in  England^  together  with 
the  return  and  indorfcment  thereon,  a$^  folly  as  the  fame 
remains  in  your  cuRody,  and  this  writ.    Witnefs  William 
earl  of  Mantfrlif   at   Wejtmmfler^  the  day  ot 

in   the  twenty-fourth  year  of  our  feign: 
Stormont  and  PTay, 

MUdlefix.    Ctrtioruri  to  certify  the  record  of  an  ori-  ^r^^H- 
^nal  between  A.  B.  platntifF,-  and  C.  D.  defendant :  re- 
tm-nable 

C  D.  J     Ettfier  Term,  in  the  twenty-fourth  ydar  of  king 
•gt.  >  Gtarge  the  third. 
rf.  fl. )  Stormont  and  /Tjy. 

Afterwards,  toVit,  on  next  after  Affigament  of 

m  this  fame  term,  comes  the  faid  C  by  if,  if.  his  attor-  a«««*  «*w. 
iley,  and  fays,  that  in  the  record  and  proceedings  afore- 
faid, there  is  manifeft  error  in  this,  to  wit,  that  the  de- 
eiaration  aforefaid,  and  the  matters  therein  contained, 
are  not  fufficient  in  hiw  for  the  faid  A.  to  have  or  main- 
tain his  aforefaid  adion  thereof  againft  him  the  faid  C. 
there  is  alfo  error  in  this,  to  wit,  that  by,  the  record 
aforefaid,  it  appears,  that  the  judgment  aforefaid,  in  form 
aforefaid  given,  w«s  given  for  tiie  faid  A.  againft  the  faid 
C  whereas  by  the  law  of  the  land,  the  faid  judgment 
ought  to  have  been  given  for  the  faid  C.  againft  the  faid 
A.  and  the  faid  C.  prays  that  the  judgment  aforefaid,  fof 
the  Errors  aforefaid,  and  other  errors  in  the  record  and* 
proceedings  aforefaid,  may  be  reverfed,  annulled>  and 
altogether  held  fpr  nothing,  and  that  he  may  be  reftored 
to  all  things  Which  he  hath  loft  by  occafion  of  the  faid 
judgment,  tfr. 

And  hereupon  afterwards,   to  wit,  on  ncxtJ^Jn^* 

after  in  the  year  of  the  reign  of  our 

faid  lord  the  king,  the  fard  A,  by  his  faid  attorney,  freely 
comes  here  into  court,  and  fays,  that  there  is  no  error 
ehher  in  the  record  and  proceedings  aforefaid,  or  in  giv- 
ing the  judgment  aforeiaid ;  and  he  prays  that  the  faid 
court  of  our  faid  lord  the  king  now  here,  may  proceed 

to 


(4^  ^2  r^  ^  examine  *  as  wdl  the  record  and  proceedings  aforefttd, 
«!>    0/  iks  the  matters  aforefaid  above  for  error  afiigoed,  and  that 
the  judgment  aforefaid,  in  form  aforefaid  given,  ina;  be 
in  all  things  affirmed:  But  becaufe  thq  court  of  the  fatd 
lord  the  king  now  here,  is  nof  yet  advifed  what  judgment 
^  :    •  V  ^^  S*^^  9^  and  concerning  the  premifes;  a  day  is  there- 

.  fore'  given  to  the  parties  aforefaid  to  come  before  the  faid 
lord  the  king  on  v^berefoever,  ^c.  to  hear  the 

judgment  aforefaid,  for  that  the  court  of  the  faid  lord  the 
king  now  here,  is  not  yet  advifed  thereof,  &c. 
"^wf^i*"^'       Which  faid  writ  of  certiorari  fo  prayed  and  granted, 
7i  aiT orija^'is f'o"^^"*  ^">  ^^^^^  words,  to  wit:  Gforge,    ^here  fct  forth 
iftsMd.        .    the  writ  ot  certiorari)  then,  fay,  Which  faid  chief  juftics 
'  of  the  bepch  aforefaid,  returned  and  certified  unto  oar 
faid  Jord  the  king,  that,  by  virtue  of  the  faid  'writ,  he 
had  fearched  the  records,  and  other  remembrance  rolls  of 
the  warrants  of  attorney  for  ibhe  faid  county  of  Middkfex 
.  tn  his  cuAodv,  filed'  of  record  of  terxn^  in  the 

•  .  year  of  the  reign  of  our  faid  lord  the  king,  and 
that  there  is  an  original  writ  iflued  againft  the  faid  C.  at 
the  fuit  of  the  faid  A,  in  the  plea  aforefaid,  in  his  caftody 
filed  of  record,  which  faid  writ  he  the  faid  chief  juilice  « 
thereby  certified  to  the  faid  lord  the  king,  as  appe&redby 
the  fchedule  thenDunto  annexed,  which  faid  fchedule  fo 
knncxed  to  the  faid  writ  of  certiorari^  follows  in  thefe 
words,  to  wit  (heie  fet  forth  the  fchedule  verbatim)^ 
which  faid  writ  of  certiorari^  together  with  the  return 
thereof,  among  the  records  of  term  afoneiaid  is 

filed,  and  hereupon  afterwards,  to  wit,  on  next 

after  in  the  year  of  the  reign  of  the 

faid  lord  the  king,  the  fatd  A.  by  his  attorney,  aforefaid, 
freely  comes  here  into  court,  and  fays,  that  there  is  no 
error  either  in  the  record  and  proceedings  aforefaid,  or  in 
giving  the  judgment  aforefaid ;  and  he  prays  that  the  court 
of  the  f^id  lord  the  king,  now  here,  may  proceed  to  ex- 
amine, as  well  the  record  and  proceedings  aforefaid,  as. 
the  matters  *  aforefaid  for  error  afligned,  and  that  the 
judgment  aforefaid,  in  form,  aforefaid  given,  may  be  in 
CMitinuantc.  ^11  things  affirmed ;  but  becaufe  the  court  of  the  faid  lord 
the  king,  now  here,  is  not  yet  advifed  what  jirdgnient  to 
give  of  and  upon  the  premifes,  a  day  is  given  llierefore 

to 


(•526) 


terror'. 

to  the  parties  aforcfaid,  to  come  before  the  fald  lord  tKc 
king  on  whercfoever  he  fhall  then  be  in  England^ 

to  hear  the  judgment  aforefaid;  for.  that  the  faid  Court  of 
ourfaid  lord  the  king  nojv  here,  is  not  yet  advifed  there- 
of, fcfr!  '  '  ;        \B,  U 

At  which  day,  before  oiir  lord  the  kingat  If^^w/'/j/?^,  Affinrnmcsof 
came  the  parties  afbtefaid  by  thcjr  attorniey  aforefaid'c  t*»«.i"<*6«n«tm 
Whereupon,  as  well  the  record  and  proceedings  aforefaid,  ^    ' 
and  the  judgment  giveh* In  form  aforefaid,  as  the  matters 
aforefaid  by  the  fard'C.  abbvfe 'for  error "affigfied;  being  *    " 

fecn  and  fully  underftood  by  the  court  of  Our  laid  lord  the 
king  now  here,  and  mattite  deliberation  had  thereupon  ; 
for  that  it  appears  io  the  cotirt'of  our  faid  lord  the  king 
now  here,  that  there  is  ho  error  eithef  in  the  lecord  and 
proceedings  aforefaid,  of  in^tlic  giving  of  the  j\idgmerit 
aforefaid:  Therefore  it  is  confidercd,  that  the  judgment ''"^"'^^^ 
aforfJfaid,  given  in  form  aforefaid,  be  in  all  things  affirm-  iftt. 

'ed.  And  it  is  farther  confidered,  that  the  faid  A.  recover 
againft  the  faid  C  his  danwrges  aforefaid,  and  alfo  14/. 
'adjudged  to  him  by  the  court  of  our  lord  the  king  now 
here,  accorditif  to  the  forfti  of  the  ftatute  iij  fych  cafe 
made  and  provided,  for  his  damages,  cods  and  charges  ,  .  a 
i^hich  he  has  fuftained,  by  occafion  of  the  d^lay  ofthe' 
execution  of  the  judgment  aforefaid,  by  means  of  the 
profecuting  the  faid  writ  of  error,  which  faid  damages, 
cofts,  and  charges,  in  the  whole  amount  to  /.  and 

that  he  have  execution  thereof,  Wr. 

Afterwards,  to  wit,  on  next  after  in  this  The  ^'^'^J^  • 

fame  term  before  our  lord  the  king  at  Wejiminjler,  ^^^^  }ZS*f!^u*^Barg 
the  faid  A.  B\  by  his  attorney  aforefaid,  and  fays,  that  ex-  execunonem  «;» 
ccati<)n  of  the  judgment  aforefaid,'  ilill  remains  to  be '•*  ^  (°^  *'*"^ 
made  unto  him  :  Therefore  he  prays  the  writ  of  our  lord  ^^.  ^"^  **"' 
the  king  to  be  dircfted  to  the  fherifF  of.  the  county  of  (*  ^o^^ 
Mrddlefex  aforefaid,  that  he  make  known  to  the  faid  C.  \  <!)  // 
D,  to  be  before  the  faid  lord  the  king  wherefoeyer, 

Uc.  to  (hew  if  any  thing  he  has  or  knows  to  fay  for  hira- 
felf,  why  the  faid  A,  B,  ought  not  to  have  execution 
of  his  damages,  cods,  and  charges  aforefaid,  accord-  , 
ing  to  the  form  and  efFe&  of  the  judgment  aforefaid, 
and  it  is  granted  to  him,  ifc.  by  which  it  is  com- 
manded to  the  fherifF  aforefaid,  that  by  good  and 
lawful  men  of  bis  bailiwick,  that  he  make  known  to 

the 


theTaM  C.  D.  chat  he  \k  before  the  \ord  the  kijig  (dien- 
turn  of  Ae  fcire  Jacrnqvor^j  &c.)  urhercfocvcr,  £5*r.  lo  ftcur 
in  form  aforefaidy  if,  ^c,  and  further^  (2fr.  the  fnQFie  di; 
Is  given  to  the  faid  if.  J9.  &c.  at  which  day  the  (aid  A.  j. 
by  his  attorney  aforefaid,  comes  before  our  lord  ihc  king 
at  Wtfimif^tr^  and  offers  himfelf  agaipft  the  Taid  C  J>.n 
the  plea  aforefaid,  and  the  ibertff  (to  wit»)  J.  JV.  cfi].  ad 
£.  P.  efa.  flieriff  of  the  faid  oognty  of  MiddUfefc^  rdsn* 
ed  that  by  virtue  of  the  f^d  writ  to  him  dire^eds  if 
9drtfi».  H*  ^*  ^^^  ^'  ^'  good,  &c  he  has  given  notice  ta  lr 
iaid  C.  Df  to  app^ar^  ^c-  to  ihew  as  by  that  writ  lie  w 
required  ;  and  the  faid  C.  Z>.  being  ioieronly  calM,  dit 
not  come«  hut  makes  dfi&ult  ^  and  hereuppB  the  W 
^.  JB,  fays,, that  the  faid  C  p.  hath  ailigaed  no  cnrarar 
errors  In-toe  xocprd  ip  the  proceeding  a&reiaidy  or»agiia|^* 
the  judgment  a/orefaid ;  tJhereCore  a  day  is  gi^rn  to  the  fth 
tie$  aforefaidy  to  come  before  our  lord  the  kiog^  on 

,  that  is  to  fay,  for  the  faid  C  A  t^ 

niCgn  error,  or  errors  sn  the  record  and  pfoceediafs  ^kst^ 

faid,  or  in  Riving  the  judgment  aforefaid.    At  «&ck  liqfy 

before  our  lord  the  Igng  at  iy^mi$ift^f  com^  iheAi^ 

MiMfftoator  jl,  B.  by  his  attorney  afarefai<t  and  the  faid  C.  JD.  tang 

■lakcidtibiiit.    foiemnly. called  doth  not  comCf  hot  agaia  makea  Mmk 

nor  hath  he  farther  pro(ecuted  the  faid  writ  of  tmt 

againd  the  faid  J.  B.  .  Tberefpre  it  is  copfidored,  tkst 

the  faid  A.  A.  recover  aeainft  the  faid  C  Z>.  %s  ^dl  h» 

Ja4gineBt  figaed  damages  aforefaid,  a^  .affo  1 7A  adjndgM  to  hun  by  te 

»7fJ^^^       court  *  of  our  lord  the  king  now  here,  accordiog  to  Ae 

^^       A\  form  of  the  ftatute  in  fuch  cafe  made  and  provided,  iv 

V  ^  ^  ^y  his  damages^  cofts,  and  charges,  which  he  haa  fogaiocd 

by  Qccafion  of  thie  delay  qi  execution  of  the  jmig/muti 

aforefajd,  Jiy  means  of  the  ^cofc cution  of  the  (aid  writ 

of  error,  which  damaKes,  in  ijhe  whole,  amoaiit  onift 

55/.  and  that  the  faid  X  By  have  execution  tbareof,  dEc 

A/,  /tf.  on  •         George  the  third,  Wr.  to  J  cm.  fa.  for  dkto. 

judgmcotafimn-  the   (heriff  of   MOdyfen^  ,    "Gemrge  the  third,  \Sc.  c» 

***j;*^^^*'- greeting:     We    command  the  IheriflF  of   Miidkftt^ 

Sim  thfii^V'T^"'  ^^^  °^  ^  goods  and^  greeting:     We    conomrf 

^^^-             chattels  in  your  bailiwick  of  you,  that  you  take  C  J9«  if 

C.  Z>.  you.caufe  to  be  made  he  fliaU  be  found  io  year 

56/.  which  A.  B,  btely  in  bailiwick,   and  him  fafcly 

our  court  before  us  at  f^^-  keep,  fo  that  you  may  have 

miinjfer,  hb 


Cam. 

minjltr^  by  InU  \ii?ithout  our  his^bo^jrbefprei^sftt^^/f/iijw^ 
inrit  and  by  the  judgmem  Jler^on  next  after  .  to 
dr  the  fame  court  recovered  Tatlsfy  J.  B,  lOo/.  for  his  4a- 
agaioft  the  iaid  C  Z>.  for  mages  which,  he  hath  fuftajo* 
hu  dainties,  which  he  ed  as  well  by  reafoo  of  ^ 
had  fuftamed  ,as  well  by  iio(  performiilg 
rcafon  of  the  not  performing 

certain  procnifes  and  underukings  made  by  the  4id  C  to  the 
iaid  j/.  as  fen'  his  cofis  and  churns  by  him  about  his  fuit  in 
^that  behalf  expended,  whereof  the  faid  C.  is  convidted, 
as  appears  to  uf  of  record;  and  alfo  A  which  to  the 
bid  J.  in  our  court  of  Exchquir  chamber  at  Wtftmnfter 
Wore  our  juftices  of  the.bendi,  and  the  Wons  of  <^ur  - 
Mxcbifuer  of  the  d^ree  of  the  cotf'tb<F#»  accordinjg^'to^ 
the  &|m  of  the  ftatuie  lately  made  and  prpvided,  w^re 
^(Qudged  for  bis  damages,  co^  and  charges,  which  be  had 
by  mSoti  of  the  clelay  of  the  execution  of  the  judgmont  ' 

irorefaid,  by  the  pretence  cf  the  profeci»tioo  of  our  writ' of ' 
error  hrovqgnt  in  the  premifes  by  the  faid  C  againft  the 
Jaid  i/.  the  laid  judgment  belqg  there  in  all  thiqgsaf&rpied, 
oir  whidi  the  faid  C.  is  *  alfo  conviSed  ;  as  by  the  record  (*  If  20 J 
and  proceedings  of  our  faid  juftices  and  barons  by  th^m  ^  ^    ^ 
iEod  \xk  the  premifes,  and  by  them  remitted  to,  and  re- 
maining in  our  Cpd  couit  before  us  at  Wefimnfler^  sjfo 
44)pean  to  us  of  record. 

Add  have  you  that  money        And;  have  you  thexe  then 
before  usat  VFeJiminftir^  on    this  writ.    Witnefs,  &^. 

next  after  ,  Surimnt  and  JViy. 

to  vender  to  the  faid  A.  for 
ills  damages  aforeiaid,  and 
bave  there  then  this  writ« 
Witnefs  &c 

SlsraufS  and  Waj, 
If  it  is  on  a  non  fros  for  not  affigning  errors,  then  P>^*** ']?^f*' 
to  the  end  of  the  mft  recovery,  and  (ay,  **  And  alfo  i li  erronr!' * 
^.  adju4g^  to  the  faid  J.  in  our  faid  court  of  Exchequer 
^*  dumber,    by  our  juftices  of  our  court  of  common 
^*  bench,  and  our  barons  of  qur.  Exchcqmerf  of  the  degree 
'*  o(  the  coif,    aqcordiog   to  the  /orm   of   the  ftatute 
**  in   fuch   cafe  made  and  provided,  for  his  damages, 
^^  coftsy  and  charges,  which  he  had  fuftained,  by  rea(bn 
'^  of  the  delay  of.  fhe  execution  of .  the  judgment  aforelaid^ 
**  OD  pretext  of  proiccuting  our  writ  for  correcting  of  error, 

becaufe 


€ttiit. 

\  **  becaiffe  the  fald  C.  did  not  profccute  the  (aid  writ  wtih 

•*  efFeS,  of  which  the  faid  C.  is  alfo  convi&d,  as  hy  the 

V  record  and  ptoceedings,  of  our  faid  juftices  and  Ixj^iis 

•*  hj  them  had,  in  thepremifes,  and  by  them  remitted  to, 

*  **  and  remaining  in  our  faid  court  before  us  at  Wtfimnfiir^ 
<<  alfo  appears  to  u^  of  record.     And  have  you  there  theo. 

If  it  is  from  ^t  Common  Pleas  in  the  King^s-Batcbf  far 

*  not  affigning  errors,  then  as  follows : 

/ 

Fi.ff.    '  •     a>:fa. 

For  not  affigning      George  the  third,  (ffc.  to        George^  £^f .  to  die  flwiff 
^^^•^•'the     Qieriff  of  ^MtddUfex,   of  Mddlefex,  ^ecmgi'Ve 

(*^  ^'    '      \   greeting:     We^  command   command  you,  that  you  tab 
53^)  yo">  that  you  caufe  tobele-   C  2).  iate  of^  Hc.jem»,i 
vied  *    of   the  goods  'and    he  be  found  in  your  iA 
.    chattels  of  C  D.  late  of^  &c.  #wickj   and  fafely  keep  hba, 
^w»w«  in  your  baBiwick  200/.   fo  ^that  you  have  his  bodj 
which  A.  B.   lately  in  our    before  us  at  Weftmnjier^  ot 
;  '  court,  before  if/(fjrtffwfcr  Lord  whercfocrcrwcihll ! 

Loughborough  and  his^  bre-  then  be  in  Englandy  toftm- 
thren,  then  juftices  of  our  fy  J,  B.  600/.  for  his  A- 
court  of  G)mrtion  Bench,  mages,  which  the  fiid  /B* 
'  recovered  againflfthe  faid  C  htely  in  our  court,  bcfare 
for  his  damages  which  he  jflexander  Lord Loughhr^ 
'  had  by  means  of  the  not  per-  and  his  brethren,  then  te 
forming  certain  promifesf  and  '  Majefty's  juftices  tf  ^ 
undertakings  lately  made  by  bench  at  Wejlminfier^  reco*- 
the  faid  C.  to  the  faid  A.  at  ered  againft  the  feidC.  fa 
Wejimnjler  in  your  county,  his  damages  which  be  W- 
whereof  the  faid  C  is  con-  tained,  by  reafon  of  the  |«* 
vifted,  "  performing  ccrtaiTi  pronnfe 

and  undertakings  made  by  * 
laid  C.  to  the  faid /^tr(f 

minftiTy    in    your  coufl7> 
whereof  the  feid  C.  is  am- 
viaed, 
as -by  the  infpe£iion  of  the  record  and  proceedings  tb«^» 
which  we  lately  caufcd  to  come  into  our  court  before  ^^ 
WtJlfmnJieTy  w  certain  caufcs  of  error,  and  n^^^^jt 
.*         maining,  it  appears  to  us  of  record:  And  alfo  "^ ^'t 
were  awarded  to  the  faid  A.  in  our  court  before  us  at  //#  \ 
mtnjler^  according  to*  the  form  of  die  fiatute  in  f"*^  I 


<?rror. 

Made  ^nd  provided,  for  his  damages,  cofls,  and  charges, 
which  he  had  fuftaincd,  by  occafion  of  the  delay  of  cxe- 
l^ttrion  of  the  faid  judgment  obtained  on  pretext  of  pro- 
fecuting  the  faid  writ  for  correfting  errors  brought  by  the 
Aid  C.  againft  the  faid  A.  of  and  upon  the  premifes  afore- 
|wid,  becaufe  the  faid  C.  did  not  profecute  the  faid  writ 
with  effeft,  ♦  whereof  the  faid  C.  is  conviQed  as  appears 
to  u$  of  reco^d. 

And  yoa  have  the  faid 
Oioney  before  us  oh 
whcrefoever  we  (ha!l  then 
|e  irt  England^  to  render  to 
lie  faid  A.  for  his  damages, 
pofts  and  charges  afore&idy 
tod  this  writ,  Witnefs  WilUam  Earl  of  Mansfield^  at 
^^ftminfter,  the  day  of  in  the  aid  year 

W  OUT  reign.  Stormonf  and  fVay. 


>  Ft\  fa.  upon  affirmance 
f  debt  in4h6  Kind's  Benci, 
from  C.  P. 

:  Gforge  the  third,  ^c,  to 
|ic  fterifF  of  Middle/ex, 
irecting :  We  command 
(oo>  that  you  caufe  to  be 
flade  and  levied,  of  the 
^ds  and  chattels,  in  your 
•iliwick  of  C.  D.  late  of 
VeftminfteTf  in  your  county  y 
^an,  as  well  a  certain 
cbt  oif  4oi  which  Ai  B. 
ftcly  in  our  court,  before 
UrxandfrhoTd  Loughborough 
ndhisbfcthreh,  our  juftices 
f  the  bench  at  Weflmmffer^ 
^covered  againft  the  faid 
•  as  alfo  to/,  for  his  dama* 
es  which  he  fuftained,  by 
tafof)  of  the  detaining  the 
ttddebt. 


H 


Ca,  fa,  upon  affirmance 
in  debt  in  the  King^s  Benck, 
firom  the  C.P. 

George^  life,  to  the  flic- 
riff  of  Middleftx,  greeting : 
We  command  yoti,  that 
you  take  C.  D.  late  oiWeft-^ 
ndnfier^  in  your  county, 
yeomm^  if  he  (hall  be  found 
in  your  baHiwick,  and  him 
fafely  keep,  fo  ihat  you 
have  his  body  before  us  in 
eight  days  of  Saint  Hilary^ 
wherelbever  we  fliall  then 
be  in  England^    to    fattsfy 

A.  B,  as  well  a  certain  debt 
of  28/.  which  the  faid  if. 

B.  lately  in  our  court,  be- 
fore Alexander  Lord  Lough- 
borough and  his  brethren, 
cur  juilices  of  the  bench, 
at  Wejlminfiery  recovered 
againft  the  faid  C.  as  alfo 
10/.  which  in  our  faid 
court  of  the  bench^  were 
h  ad- 


(•531) 


And  have  you  there  this 
writ.     Witnefs,  Wc. 

Stormontzni  fVay. 

'  To  be  fealed  only. 


(•530 
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Crtot. 

*  adjudged  to  die  faid  J,  B. 
for   his    damages,     vhich 
he    fuftained    by  occafioa 
of    the   detainii^  the  fnid 
debt, 
whereof  the  faid  C  was  convi3ed,  as  by  the  record  and 
proceedings  thereof  which  we  lately  caufed  to  come  ioto 
our  court  before  us  for  certain  caufes  of  error,  now  there 
remaining,  appears  to  us  of  record :  And  alfo  14/.  whicb 
were  adjudged  to  the  faid  A.  in  our  faid  court  before  us  at 
tVeftminfieTf  according  to  the  form  of  the  ftatutc  in  fiich 
cafe  made  and  provided,  for  his  damages,  cofts  and  char- 
ges, which  he  had  by  occafion  of  the  delay  of  the  execs- 
tion  of  the  judgment  aforefaid,   by  the  preteiKre  of  die 
profecution  of  our  writ  of  error  by  the  faid  C  agakifitJie 
faid  A,  of  and  upon  the  premifes  aforefaid,  upon  whidi 
faid  writ  of  error  the  judgment  aforefaid  againft  the  bid 
C  being  in  our  faid  court  before  us  in  all  things  affirmed, 
whereof  the  faid  C  is  alfo  convided,  as  appears  to  is 
likewifeof  record: 

And  have  you  the  faid  And  have  you  there  iliis 
monies  before  us  on  writ.     Witnefs,  C^r. 

wherefoever  we  (hall  then  StsrmonizxidJfij'  ' 

be  in  England,  to  render  to 
the  faid  A.  for  his  debt  and 

damages,  cods  and  charges  aforefaid,  and  alfo  this  writ 
Wilnefs,  tsfr.  Stormont  and  fVixy. 

If  you  want  a  tejlaium  into  any  other  county,  add  after 
the  words,  conviQed,  Wr.  ^^  And  Jbrriff  of  MMlckiy 
**  at  a  certain  day  now  pc^,  returned  to  us^  thai  the  faid  C. 
**  was  not  found  in  his  bailiwick,  whereas  it  is  trjhfiedk 
<^  our  fame  court  before  us,  that  the  faid  C,  lurks  and^esh 
**  ders  up  and  down  in  your  county^  And  have  there  tin 
«<  this  writ.     JVitnefs,  &a" 

*  Error  quod  coram  volets  reJtdeU 

I F  a  judgment  is  given  in  this  court,  and  it  be  erro- 
neous in  matter  of  fad,  and  not  in  law,  diis  writ  oisy 
be  brought,  returnable  here  10  reverfe  it :  For  error  in 
fad,  is  .not  the  error  of  the  judges,  and  therefore  the  re- 
verfing  of  a  judgment  given  by  them  which  is  only  cno- 

neoa 


€vnt. 

neous  in  matter  of  fad,  is  not  reverling  their  own  judg- 
ment ;  but  it  is  otherwife  in  matter  of  law, ,  for  they  can- 
not be  thought  to  reverfe  their  own  judgments. 

If,  .  for  inftance,  an  infant  appear  by  attorney,  and 
judgment  be  given  againft  him,  he  may  have  this  writ 
to reverfe  it:  In  this  cafe  zfiracipe  is  to  be  made  for  the 
curiitor  of  the  court  where  the  venue  is  laid,  and  when  the 
fame  is  fealed,  it  muft  be  allowed  by  the  mailer  in  term 
time  in  open  court,  and  then  the  clerk  of  the  rules  will 
A"aw  up  a  rule  for  that  purpofe,  which  being  ferved  on 
the  attorney  for  the  original  plaintiff,  is  z  fuperpdeai  to  the 
execution  on  the  plaintiff  in  error  putting  in  and  juftifying 
his  bail  within  tour  days,  next  after  fuch  allowance : 

**  //  //  ordered  that  the  writ  of  error  iffued  between  t^e  Rule. 

**  parties  in  this  caufe  be  allowed:  And  upon  the  plaintiff  in 

.  **  error  putting  in  and  juftifying  'his  bail  within  four  days 

**  next  enfuingy  that  further  proceedings  be  ftayed  on  the 

**  judgment  in  the  original  a^ion  until  the  faid  writ  of  error 

^**  now  depending  between  the  parties  be  determined,^* 

By  the  Court. 

There  needs  no  fuperfedeas  to  this  writ,    as  the  rule 
'  fiays  the  execution,  although  it  is  laid  down  in  all  the 
books  to  the  contrary. 
It  is  faid  alfo,  that  this  writ  may.be  allowed  in  vacati- 
,  on  by  the  mafter. 

*  I  think  an  infant  ought  to  have  a  guardian  appointed  ^^  v 

•  by  the  court  to  profecute  the  writ,  as  in  other  cafes,  be-  Q    534y 
fore  affi^nment  of  errors  ;  vide  Cokeys  entries  title  error  ; 
and  he  ihould  aflign  them  by  guardian. 

When  the  writ  is  returnable  apply  to  the  mader  for  a 
rule  to  aiTign,  which  he  will  give  in  this  form'^f.  B.  v.  C. 
**  Unlefs  the  plaintiff  in  error  affsgns  errors  within  four 
days  next  after  notice  given  to  him  or  his  attorney ^  a  non- 
pros may  be  fignei ;"    which  take  to  the  clerk  of  the 
ules  for  the  clerk  to  enter,   pay  i/.  xod,  he  will  write 
he  word  entered  upon  it,  ferve  copy  on  the  attofney,  and 
f  he  alTigns  errors  or  demurs,  proceed  as  in  other  cafes 
)f  error.  ^ 

If  the  defendant  in  error  demurs  then  proceed  by  mov- 
ing for  a  concilium  after  the  joinder  and  paper  book  made 
pip  J  but  if  he  affigns  errors,  and  iflfue  is  taken  thereon, 

H  h  ^  then. 


then  proceed  by  delivering  the  iflue  and  notice  of  trial  as 
in  common  cafes.- 

N.  B.  There  needs  no  fcirefadas  in  this  cafe  to  com- 
pel plaintiff  in  error  to  aflign  errors.  If  the  ilfuc  it  found 
for  the  plaintiff  in  error,  he  muff  move  to  put  the  caufe 
in  the  paper  for  argument,  and  then  upon  producing  the 
f  of  tea  die  court  wilfgive  judgment  or  reverfaU 

Errw  coram  vobh  lies  not  after  af&rmance  in  the  £jir- 
fif^fr  chambers.     Sir,  690,  975. 

It  muff  be  entered  upon  the  fame  roll  with  the  firfi, 
that  the  court  may  fee  all  together.    Cro,  Eliz.  155,  281. 

Error  in  Parliament. 


How  a  writ  of 
error  in  parlia* 
sneot  u  made 
returnable. 

(•535) 


A  Writ  of  error  that  is  brought  in  parliament,  is  made 
returnable  immediately,  or  upon  a  prorogalion  ai 
proximum  parliamentum,  becaufe  that  courts  during  tlie 
feflion  of  it,  fits  continually,  and  has  no  vacation,  and 
it  is  for  the  honour  of  that  •  high  court  to  be  immedi- 
ately attended,  that  they  may  do  the  fpcedicr  juffice ;  the 
procce'dings  there  arc  very  expeditious,  there  being  no 
fcire  facias ;  but,  upon  a  motion  made  in  the  houfe  by 
one  of  the  peers,  a  day  is  appointed  for  the  plaintiff  in 
error  to  affign  his  errors,  and  after  iffue  is  joined,  or  in 
nul/o  eft  erratum,  upon  another  motion  made  in  manner 
aforeiaid,  their  lordlhips  appoint  a  day  for  the  hearing  of 
errors ;  at  which  day  both  parties  muff  attend  with  their 
counfel ;  but  neither  party  muff  have  more  than  two  to 
plead  for  him.  Sty,  Pra^.  Reg,  235. 

The  writ .  is  made  out  by  the  curfitor  of  the  coynty, 
where  the  vemie  is  laid,  pay  him  6/.  3^,  €J.  if  no  private 
feal,  and  the  curfitor  procures  the  warrant  from  the  king. 

Take  it  to  Mr.  ff^ay^s  office  and  he  will  allow  it,  pay 
4/.  a  copy  of  which  ferv%  on  the  attorney  for  the  plain- 
tiff in  the  original  adion. 

If  bail  is  required,  put  it  in  with  Mr.  JFay  as  before, 

upon  the  jeturn,  /.  e.  when  the  parliament  fits,  get  a  rule 

!d  *^ow  t^"*'"  ^°  tranfcribe  it  at  Mr.  IVafs  office,  ferve  copy  on  plaintiff  *s 

kia.*'^^^^"*    attorney,  get  the  tranfcript  made  up,  for  which  purpofe 

you  fpeak  to  the  clerk  of  the  errors,  and  leave  him  the 

pleadings,  and  the  chief  jull ice  of  the  A/Vr^'x  Benci,  when 

ready, 


Kf^vr  to  fuc  it 
out. 


Allowance. 


ready»  carries  the  recard  and  trai^fcript  to  the  lords,  with 
whom*  after  they  are  examined,  he  leaves  the  latter,  but. 
the  record  is  brought  back  again  :  The  clerk  of  the  errors 
attends  the  chief  juAice  to  the  houfe. 

It  has  been  already  obferved,  that  no  fcire facias  ifTaes^  v  r*  /•  -tr 
for  the  affignment  of  errors,  but  you  muft  petition  the  jo^'t^miifrw  >? 
houfe,  to  appobta  day  for  that  purpofe,  which  is  gen&-  fignoieatof  er^ 
raily  eight  (kys,  and  get  a  lord  to  move  it  upon  the  peti-  ^^^^ 
tion.  being   left  with  the  derk  of  the , parliament :    If 
aiUgnflAent  .of  errors  is  not  filed  in  the  parliament  office 
with  the  clerk  of  the  parliament  in  time,  petitition  the        ' 
htefe  for  a  rnnpros,  which  will  be  ordered  with  20/.  cofts, 
but  they  are  difcretionary,   and  not  taxed  as  in  other 
*  coitfis,  and  a  remittitur  of  the  tranfcript  will  be  made  ^*  C'^6^ 
out  by  tl^e  clerk  of  the  pariianient.         -  ^    -^^    ^ 

If  tfaepiatotiff  in  error  alledges  dinriinution,  and  prays     if  plaintiff  ai- 
.«  certiorari f  the  fame  is  to  be  iffued  without  any  moWon,  ^^  <Kminuti- 
«nd  to  be  returned  in  ten  days ;  which  if  not  done,  or  ^"Joyiffudi  to' 
^ood  caufc  (hewn  to  the  houfe  to  the  contrary,  the  plain-  ten  days. 
tiff  will  lofe^he  benefit  of  his  writ. 

To  obtain  a  hearing  the  plaintiff  in  error  muft  get  a  Argument! 
{Mer  to  moviB  the  houfe  that  on  affigning  errors  the  de- 
.£cndant  may  appear,  and  make  his  defence. 

If  the  houfe  be  likely  to  get  up  foon,  after  affignment  How  to  get  a 
cf  errors,  you  may,  on  pleading  m  mlh  eft  erratum,  get  (^'^^  ***y  *P' 
a  peer  to  move  the  houfe  upon  petition,  to  appoint  a  ^^^^ 
Ihort  day  for  the  hearing  of  the  caufe.  f 

The  cafes  muft  be  drawn  up  and  figned  by  counfel.  Cafes  mnft  be 
.which  are  afterwards  printed,  and  delivered  to  the  lords  ^"^by'co^- 
by  both  parties;  the  lords  examine  the  errors  with  the  fdf  and  printed. 
sffiflance  of  the  judges,  in  all  affairs  of  weight  and  nicety. 
If  the  judgment  is  reverfed,  the  chancellor,  by  order  of 
the  houfe,  pronotmces  execution  accordingly  ;  if  affirm- 
ied,  the  record   is  remanded,   and  the  court  of  King^s 
Bench  will  iffue  execution. 

landing  orders  of  parliament  reffeSling  writs 
of  error. 

THAT  the  plaintiffs  in  all  writs,  after  the  fame,  and  Ordew  on  writs  ^ 
the  records  be  brought  in,  ihall  fpeedily  repair  to  the  of  error  ia  par- 
derk  of  the   parliament,    and  profecute   the   writs    of  ^"^** 
error,  and  fatisfy  the  officers  of  this  houfe  their  fees 

jufUy 


€ttw. 

^rm  to  be  i('  juttly  duc  unto  tbcm,  .by  reafon  of  the  profecutionof  the 
da^s  or"  w«  proi  ^^^  ^"^  ^^  ^fror,  and  the  procceedings  thereupon,  and 
zaA  remit ii  Mr.    further  (hall  aflign  theif  errors  within  eight  days   after  the 
brining  in  of  fuch  writs  with  the  records  ;  and   if  the 
plaintiff  makes  default  fo  to  do,  then  thefaid  clerk,  if  the 
^^      •    \   *  ^^^^^^^^  »n  (uch  writs  require  it,  (ball  record  that  the 
V    S^T)  P^^^^'ff  ^2ith  not  profecuted  his  writ  of  error  ;    and  that 
the  houfe  doth  therefore  award  that  fuch  plaintiflF  (hall  k>fe 
his  writ,  and  that  the  defendant  (hall  go  without  day,  and 
and  that  tbe  record   be  remitted :  and  if  any  phmdff  in 
.     .         any  writ  of  error   (ball  alledge  diminution  smd  pray  fw- 
\e^^A^f^h-\^^^^^''i  ^^^  clerk   (ball  enter  an  award  thereof  accord- 
rari  prayed.       ingly ;  and  the  plaintiflF  may,  before  in  nuUo  ijt  erratm 
pleaded,    fue  forth  the  writ  of   certiorari    io    ordinary 
Certiorari  to  %o  courfe,    without  a    fpecial    petition   or  motion   to  tlw 
rJd*te  muraed'  ^'^V^^  ^°''   ^^  ^^"^^J  and  if  he  (hall  not  profecute  fuch 
in  tm  days,        ^^it,  and  procure  it  to  be  returned  within  ten  days  next 
or  lofe  benefit      after  his  plea  of  diminution  put  into  this  hou(e,  then,  un- 
f^^l  tTpt,^  ^^^  ^^  *^  ^^^  ^ome  good  caufc  to  this  hou(c  for  the 
ceed  as  if  none    enlarging  of  the  time  for  the  return  of  fuch  .writ,  he  (had 
awarded.  jofc  the  benefit  of  the  fame :   and  the  defendant  in  Ac 

writ  of  error  may  proceed  as  if  no  fuch  writ  of  certiorari 
were  awarded.     Ordo  dom,  procer^  die  VemriSj  13th  Dr- 
cember  166c. 
No  cafes  to  be        That  no  perfon  whatToever  do  prefume  to  ddirer  any 
delivered  unless    printed  Cafe  or  cafcs  to  any  lord  of  this  houfe,  unlefs  fuch 
figned  by  coun-  ^afc  or  cafes  (hall  be  figned  by  one  or  more  of  tbe  coun- 
fel  who  attenj  at  bearins  of  the  caufe  in  the  courts  be- 
low, or  (hall  be  of  counfel  at  the  hearing  in  this  houfe. 
Or  do  dom,procer  die  Mart  is  j  1$  Jprilisj  1698. 

Upon  confideration  of  the  great  inconveniencies  arifing 
dly  Shwrin'*^*  by  motions  and  petitions  for  puttii^  off  caufcs,  after  days 
without  notice   ^^^c  been  appointed  for  hearing  thereof,  it  iS  ordered  by 
of  two  days,  and  the  lords  fpifitual  and  tempcural  in  parliament  afTembletl, 
•ath  thereof.       ^^^^  ^^^^  ^  j^^  q^  ^^  appointed  for  bearing  of  any  caufe, 
appeal,  or  writ  of  error,  argued  in  this  houfe,  the  fame 
(ball  not  be  altered  but  upon  petition  ;  and  that  no  petition 
(hall  in  fuch  cafe  be  received,  unlefs  two  days  notice  there- 
of be  given  to  the  adverfe  party,  of  which  notice,  oath  (ball 
be  made  at  the  bar  of  this  hou(e.   Ordo  dcm.  frccer.  dig 
Mercwr.  22  Decemhris  1 703. 

Ordered, 


^^    Ordered,  that  in  all  cafes  upon  writs  of  error  depend-  ^*  ij  o  SV 
ing  in  this  houfe,  when  diminution  (hall  be  at  any  time  al-  c^^f,^^  j/ 
ledged,  and  a  certiorari  prayed  and  awarded  before  innullo  be  given  of  V^rr/- 
ift  erratum  plpded,  the  clerk  of  the  parliament  fhall,  up-  erarrs  bcbig  a- 

on  requeft  to  him  made,  give  a  certificate  that  diminution  ^fl^^r«'f?J[!iI 
•   /•      11    t      1  1  F       .  ,        ,  111  mg  wntt  ol  eiTor. 

IS  to  auedged,  and  a  certiorari  prayed  and  awarded  there- 
upon.    Ordo  dom.procer  die  Veneris^  IT  Fek  1717. 

It  is  ordered  by  the  lords  fpiritual  and  temporal  in  par- 
liament affembled,  that  at  the  hearing  of  caufes  for  the  How  cwmfel  att 
future,  one  of  the  counfel  for  the  appellants  fliall  open  the  ^®  P'^***** 
caufe;  then  the  evidence  on  their  fide  fhall  be  read;  which 
done,  the  other  cbunfel  for  the  appellants  may  make  obfer^ 
Ration  on  the  evidence  ;  then  or<e  of  the  counfel  for  the 
lefpondents  fhall  be  heard,  and  the  evidence  on  their  fide 
ftail  be  heard  ;  after  which  the  other  counfel  for  the  re-  * 

ipondents  fhall  be  heard  and  one  counfel  only  for  the  ap- 
pellants to  reply.  Ordo  dom.  procer,  die  Sabbat,  2  Mart, 
1727. 

To  ri)e  right  honour aVe  the  lords  Jpiritual  and  temporal  in 
pariiametit  ajfembled^ 

The  humble  petition  of  C.  p..  defendant^  in  a  writ  of  error 
brought  into  this  honourable  houfe^  wherein  J. '  R.  is 
plaintiffs 

Shezvethy 
THAT  your  petitioner  having  recovered  a  judgment  in 
hb   majefly's  court  of  Kinfs  Bench   againfl  the  plaintiflT 
in  error  above  named,  for*  100/.  damages  and  CoAs,  the  Petition  for  a 
plaintiff  hath  brought  a  writ  of  error  th^eon,  returnable  "J?  /f-'  ^^r  not 
before  your  lordfhips,  and  the   record  having  been  tran-     «"">»•'«*•• 
fcribed,  was,  together  with  the  faid  writ,  brought  up  into 
this  honourable  houfe,  on  the        day  of        laft. 
.    That  the  faid  plaintiflF  in  error  has  not  afEgned  any  error 
or  errors  in  the  faid  record  and  proceedings  within  the  time 
allowed  by  the  ufual  and  {landing  order  oF  this  honoural}le 
houfe. 

**  Your  petitioner  therefore  moft  hum  y  prays,  that   ^^ 

"  your  lordfhips  will  bc»pleafcd  to  order  a  non  pros  ^    539) 
*^  to  be  entered|in  the  faidjwrit  of  error^  with  fuch 
"  cofts  for  the  delay  iof  the  execution  of  the  judg-» 
**  ment,  as  to  your  lordfhips  in  your  great  wifdom 
"  fliall  fecm  meet. 

**  And  your  petitioner  Jhall  ever  pravy  &c.*' 

To 


IS 


1 


error. 

Tfitbi  right  honour ahU  tbelordsJfiritualMjtm^dk 
parliament  aJmbUd, 
The  bumbU  petition  of^  (as  before) 
Sbewetb^ 
[Here  ftate  the  judgment  recovered  as  before,  totiieifa^ 
the  tranfcript  is  brought  up.] 

I'hat  the  faid  writ  of  error  is  only  brought  for  defaf, 
The  like  for  1  and  in  order  to  harraTs  and  opprefs  your  petmoDer,  aaJi» 
jfcort  day  to  ^  prevent  him  from  having  execution  on  his  faid  judgowa, 
>s^oii^'pi«faTed  ^^^  not  with  any  real  defign,  as  your  petitioner  verily  bdicw% 
at  the  dofe  of  a  of  aligning  any  error  or  errors,  upon  the  faid  judgpxot. 
^°?»J^^"  **  Your  petitioner  the'-efore  moft  humbly  prapidat  , 

SJ^  •*'  your  lordibips  will  bepleafed  to  order,  ihat  &(  ! 

'^  laid  plaintiff  in  erron  fhall  ailign  error  or  eiron 
^*  upon  the  judgment  aforefaid,  by  fudi  iboctds^s 
'^  your  lord(hips  {hall  be  pleafed  to  appoint,  or  tint 
**  your  petitioner  may  have  fuch  other  rdlef  ia  Ae 
*^  premifes  as  to  your  lordfhips  in  great  wii3o 
*'  (hair  feem  meet. 

*'  And  your' petitioner  Jfudl  ever  pruji^^ 

A  writ  of  error  does  not  determine  by  the  prorogatiflB'; 

of  parliament.     2  Lev.  93.    '  ; 

Amgnmcntof        Afterwards,  that  is  to  fay,  on  the        day  of       ini*  \ 

errorf.  24th  year  of  our  reign  of  our  fovereign  lord  Getrii  At ; 

(*  CAO^  Third>  king  of  Great  Britairty  &c.  *before  the  kinghia- 1 
-^^    ^  felf  in  parliament,  the  faid  J.  by  J.  K*  his  attorney  coma 
and  fays,  tliat  in  the  record  and  procefs  aforefaid^  sndafc 
in  giving  the  judgment  aforefaid,  tliere  ismanifcft  error  is 
this,  to  wit,  as  in"  the  other  alignment,  ^.  522.  exaflly. 
A  tcftjP./i  in      George  the  Third,  ti*r.  To  the  flierifFs  of  Afti^ 
caft  on  a  Hg-  greeting :  Whereas  we  lately  commanded  our  flierifij  rf 
^rlhitT*^  '"  London,  that  they  fhould  caufc  to  be  made  and  levied  i 
the  goods  and  chattels  of  C.  D.  late  of  Efquirc,ti« 

fum  of  /.  which  A,  B.  Efq;  lately  in  our  court  be 

fore  us  at  IVe/tmin/ier,  by  our  writ,  and  by  the  judgmcrt 
of  the  fame  court  recovered  s^gainft  the  faid  C  D.  for  bi 
damages  which  he  had  fuflaincd,  as  well  by  reafbn  of  tl« 
not  performing  certain  promifcs  and  undertakings  lask 
by  the  faid  C.  D.  to  the  laid  J.  B.  as  for  his  cofb  anJ 
charges  by  him  about  his  fuit  in  this  behalf  cxpewWi 
whereof  the  faid  C.  />•  ^as  conviiSted,  as  appeared  to  « 

d 


of  record  in  our  faid  court  before  ns,  and  alfo  L 

which  to  the  faid  J.  B.  in  our  court  of  pariiaoient,  ac- 
cording to  the  form  of  the  ftatute  lately  noade  aiid  pro^ 
vided^  were  adjudged  for  his  damages,  cofts  and  charges^ 
which  he  had  by  reafon  of  the  delay  of  the  executioo 
of  the  judgment  aforefaid^  for  ihat  the  faid  A,  B.  hath 
not  further  profecuted  a  certain  writ  brought  by  him  ia  , 

the  piemifes  againft  the  faid  C.  D.  in  the  fan^e  court  of 
parliament  for  correding  error  with  effeS»  of  all  which 
the  faid '  C.  D.  is  convided,  as  by  the  ijifpedion  of  the 
record  andproceedings  thereof  from  our  faid  court  of  par* 
liaroent  into  our  couf:t  before  us  remitte;d  appears  likewife 
to  us  on  record^  and  that  our  faid  (heriffs  of  Londm 
ihooldhave  the  aforefaid  monies  before  us  at  Weftminfiir 
at  a  certain  day  now  paft,  to  render  to  the  faid  A.  B,  for 
his  dam^ges^  cods  and  charges  aforefaid :  And  our  faid 
(heriffs  of  Lmdon  at  that  day  returned  to  us,  that  the  faid 
C  Z>.  had  not  any  goods  or  chattels  in  their  bailiwick^ 
whereof  they  could  caufe  to  be  levied  the  faid  damages, 
or  any  part  thereof;  wTiereas  it  is  fufficientl]^  teftified  in 
oar  faid  court,  *  before  us.  on  the  behalf  of  the  faid  A,  B* 
that  the  C  Z>.  hath  fufficieAt  goods  and  chattels  in  your  ^^ 
bailiwick,  whereof  you  can  caufe  to  be  levied  the  4a-  C  54*'^ 
mages,  cofts  and  charges  aforefaid;  therefore  we  com- 
mand you,  that  of  the  goods  and  chattels  of  the  faid 
C.  D.  in  your  bailiwick,  you  caufe  to  be  levied  the  afore- 
faid iums  of  /.  and  /,  and  that  you  have  the 
faid  monies  before  us,  on  ,  whercfoeycr,  Arc. 
to  render  the  faid  A.  B.  fpr  his  damages,  cofts  and  charges 
aforefaid.  And  have  you  there  alfo  this  writ.  Wftnefs 
Willium  earl  of  Mansfield,  at  Weftminfter^  the  day 
of            in  the  24th  year  of  our  reign.^ 

Stormottt  and  M'^ay, 
In  a  writ  of  error,  if  there  are  feveral  plaintiffs,  and  Abatmiait. 
one  dies,  the  writ  fhall  abate,  becaufe  the  writ  of  error  "•  New  Afar.*. 
is  to  fet  perfons  in  Jtatu  quo,  before  the  erroneous  judg- 
ment given  below;  and  they  that  are  plaintiffs  in  error, 
were  diftind  fufFerers  in  the  judgment,  fince  there  might 
be  different  executions  iffued  thereupon,    and  different 
heu-s  were  made  by  fuch  judgment  on  the  lands  of  each 
of  them;  and,  by  confequcnce,  the  furvivor  cannot  pro- 
fccute  the  writ  of  error  lor  the  whole  land,  by  a  coilufivc 

per- 


perfuafion,  or  by  negligence  or  defign  he  fliould  bortth  i 
rcprefentative  of  the  dcccafed.  But  if  any  of  thcdefcu- 1 
dants  in  error  die,  yet  all  things  fhall  proceed,  t^eoife  i 
^  the  benefit  of  fuch  judgment  goes  to  the  furvivor,  udk 
'  IS  only  to  defend  it.  Bridg.  78.  Teh.  208.  M419. 
Vent.  34.  But  the  plaintiff  in  error  muft  iffu€a/«r| 
facias^  againft  the  executors  to  hear  errors ;  and  tlK% ! 
and  not  before,  may  proceed  to  reverfe  the  judgmd 

If  he  that  doth  bring  a  writ  of  error,  do  difconlinK 
his  writ,  before  the  defendant  in  the  writ  of  error* 

Elead  unto  it,  he  may  have  a  new  writ  of  error ;  te  f 
e  difcontinue  his  writ  after  the  defendant  hath  ploU 
in  nuH6  efl  erratum  to  it,  he  cannot  have  a  new  writ;  k  i 

(4|^  V  then  the  defendant  hath  joined  iffue  upon  the  writ  brougit; 

54^y  but  *  before  he  hath  pleaded  he  may,  for  the  bringiif  rf 
the  new  writ,  is  but  the  abatement  of  his  former  wrti 
and  no  ways  prejudicial  to  the  defendant. 

Inr  oiling  Deeds.  \ 

Hbw  to  gett     nr^HE  deed  intended  to  be  inrolled  muft  be  taken  to 

AWimoUed,  JL  a  judge ;  if  it  be  a  bargain  and  fale,  oncoftki 
parties  muft  acknowledge  his  execution  of  the  ded| 
either  in  court  or  before  a  judge  at  his  chambers;  biitJ 
'  the  deed  requires  the  judge's  fiat  only,  then  the  partf 

need  not  attend;  the  deed  muft  be  left  with  thejodPi 
who  with  his  own  hand  delivers  in  in  court  to  thcfc 
condary,  and  orders  him  to  inroll  it ;  if  it  happen  to  be 
in  term  time  the  deed  may  be  inrolled  immediately ;  ^^ 
if  in  vacation,  it  muft  remain  with  the  judge  till  the  ict- 
lowing  term;  whtn  the  deed  is  returned,  then  enter  the 
fame  as  follows  on  a  roll. 

Mnig0nd,  fi.  As  yet  the  term  of  Saint  Michael,  24  Geo.  3.  Witneli 

The  day  it  was   William  earl  of  Mansfield. 

TOurtr^^'*"         "  ^^  '^  remembered,  that  on  the  loth  day  of  A^cw 

^"  '  ber,  in  this  fame  term  before  the  lord  t^e  king  at  Wf}* 

minfter.  Sir  William  Henry  AJhhurfi,  knight,  one  of  ie 
juftices  of  the  lord  the  king,  before  the  king  himfeltr 
came  into  the  court  of  our  faid  lord  the  king,  before  ^ 

^'^^^^l^^^Vxxi^  himfelf,  and  recordeth,  that  on  the  'da? 

•dcnowWgmeat  ^f  ^  ^g^^  ^^  Serjeant's^ Inn,  in  Chancery-U^. 

London,  came  A,  B.  in  his  proper  perfon,  and  brougte 

befcue 


^Fore  the  fame^  jiiflice  thep  there^  a  certain  indenture^ 
'hich  he  acknowledged  to  be  his  deed ;  and  prayed  that 
te  fame  indenture  might  be  inrolied  of  record  in  the 
lid  court  as  his  deed,  which  fa  id  indenture  the  aforefaid 
ifiice,  by  his  own  proper  hands,  hath  now  delivered  in- 
»  court  here,  to  be  inroUed,  and  it  is  inrolied  in  thefe' 
ords,  to  wit,  This  indenture  (here  infert  the  deed  ver- 
nifHj  copying  every  word  with  the  names  of  the  par- 
es, and  making  the  *  following  mark  for  feals,  X ,  put 
te  witneflfes  names  alfo.)  When  copied  and  examined, 
lefc  words  are  to  be  indorfed  upon  the  deed, 

'*  Inrolied  in  the  court  of  our  lord  the  kingy  before  the  king 
^fiV*  9f  Michaelmas  term^  in  the  2^th  year  of  the  reign 
^king  George  the  thirds     RolL  560. 

Then  a  docket  of  the  deed  is  to  be  made  upon  a  flip  of 
aper,  in  this  form  : 

The  entries  of  J.  K.  gentleman,  one,  (fc,  of  the  term 
f  Saint  Michael^  24th  George  3d,  1764. 

Middlefex  (fs.)  Indenture  of  ihe  bargain  and  fale,  dated  ^^^^^^ 
le        day  of        1784,  and  made  between  if .  B.  of, 
»e  one  part,  and  C  D.  of,  l^c  of  the  other  part,  of 
A  mefluages  and  fix  acres  of  land,  with  the  appurte* 
inces,  in  the  pariih  oi  F.  in  the  faid  county.   Roll.  560. 
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Abatement, 

[[TOW  to  plead  in  abatc- 
[X  mcnt  P4^e  23 

ft  like  Xo  the  juriiViidion  %\ 
irmerlj  defendant  had  eight 
4^79  to  plead  a  plea  in  abate- 
sient^  but  was  ihortened  to  (bur 
da]^  167 

^thin  what  time  thej  are  to  be 
pleaded  ih, 

juuiot  be  pleaded  before  defend- 
ant appears  ih. 
Itlun  what  time  defendant  may. 
plead  a  plea  in  abatement  where 
the  declaration  is  delivered  after 
term,  or  fo  late  in  the  term, 
that  the  defendant  is  not  bound 
to  plead  to  it  of  that  term  168 
iciaration  rouA  be  taken  out  of 
the  office  before  a  plea  in  abate- 
ment can  be  pleaded  ib, 
0  dilatory  plea  can  be  received 
without  affidavit  ib. 
o  plea  in  abatement  can  be  re- 
ceived after  a  rejpondeas  wfter 

ib, 
od  are  to  b^  pleaded  before  im 
parlance,  unlefs,   l£c,  ib, 

B  a  plea  in  abatement  no  advan- 
tage can  be  taken  of  the  errors 
in  the  declaration  ih. 

a  plea  in  abatement  which  re- 
lates to  the  pcrfon,  no  need  to 
Uy  a  <u€nue  169 

be  omits  to  plead  a  wifmmtr  in 
his  name,  ne  may  be  taken 
in  execution  ib. 


Plea  in  abatement  of  coverture 
Fa^e  187 

— ; in  theChrif- 

tian  name  bv  original  i^. 

To  whom  to  be  delivered       188 

Affidavit  to  annex  to  plea  ib. 

Replication  to  a  plea  of  mifnomer 
m  the  fumame,  that  the  defend- 
ant is  known  as  well  by  one 
nsLmt  as  another  *    ibm 

Partneribip  pleaded  in  abatement 

ib. 

A  plea  in  abatement  muft  be 
(igned  169 

How  to  enter  a  cajfetur  bilUe  on 
the  roll  ih. 

Judgment  of  cajfetur  hilUe  ib. 

If  plaintiff  or  defendant  die  after 
interlocutory  judgment,  a£tion 
ihall  not  abate  if  the  fuit  could 
have  been  originally  maintained 
by  the  executors  3 1 6 

If  two  or  more  plaintifTs  fue,  the 
death,  of  one  ihall  not  abate  the 
aflion  479 

The  like  if  t%|e  are  two  defend- 
ants ib. 

Death  of  crilier   party  between 

verdidt  and  judgment    is    not 

error,   provided   the  judgment 

be  entered  up  'untbin  t*vo9  terms 

480 

Death  of  either  party  before  ajfizie 
the  fuit  abates,  but  if  after  the 
afjizes^  though  before  trial,  it 
does  not  ih. 

if  after  verdick,  and  before  the  day 

in   bank  plaintiff  dies,    if  de- 

«•  fendant 
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ffodant  iigns  judgment  witbin 
twotermsy  it  is  within  the  ila- 
lute  Pa^e  480 

J^dmeQt  trgainft  baron  and  feme^ 
baron  dies  between  the  day  of 
fiifi  priut  and  the  day  in  hanky  it 
is  good  againft  the  fepie       "  ib, ' 

Vfeme  takes  hufband  after  verdid, 
and  before  the  day  iri  bank,  fhe 
ftAll  have  judgment^  but  a/ri. 
fa.  imtft  be  fued  out  fi. 

V  pending  an'  argument  plaintiff 
dies,  fuit  does  not  abate  {  the 
]ike  if  defiendant  dies  ih. 

ff  fte  is  fued  and  takes  hufband, 
the  writ  does  not  abate        481 

H  tlhere  are  two  fuits  ^ding  for 
the  fame  caufe  of  adion,  the  fe- 
cond  fuit  ihall  abate  ih. 

Mairiage  after  fait  in  an  inferior 
court*  uleadable  in  abatement 
in  the  iuperior  court  after  re- 
noval  <A 


Ac^^tidm, 
Why  firft  introduced 
Jie^tiam  in  debt 

cafe 

». trover 

-..  detinue 

covenant 

affault 


21 
80 
ib, 
ih. 
ih, 
ih. 

^gamft  three  defendanti  feverally 

For  crim.  ent,  ih. 

'As  executors  ih. 

As  adminiftrators  inTcafe  ih. 

As  aflignees  of  a  bankrupt  ih. 

For  foreign  money  ih, 

Jdiom. 

What  is  an  a£tion  8 
Of  the  feveral  forts  ot  a6tions,  «5/a. 

criminal^  ei^il  and  popular  ih . 

Of  real  aCtions  9 

Of  pcrfonal  a£tions  iL 

Of  mixed  adlions  ih. 

Of  the  nd^ion  of  account      ,  ih. 

■'■'*"'      -  ■   '  ■  ajfumpjit  ih . 


Of  the  action  of  inith,  «J»^' 

What  is  implied  affumfjd  10 

ASion  of  covenant  1^ 

debt  * 

aflault  "I 

' battery'  *f 

—  aflauk  and  £die  impij- 

fonment  A, 

cafe  A'; 

— —  trover  »•' 


•  detinue 
-  trefpafs 


*1 


Who  majf  maintain  an  a^an  1m 

perfonal  property  it: 

real  property     ij. 


F^r  whom  ami  againj  mm  an  m* 
lion  nvill  lie,  A*; 

Caution  how  to  commence  z&m 
if  plaintiff  be  an  itifani  iJai,' 
feme  covert  y  executer,  pinNh 
nantSp  or  tenants  in  ammm   H 

H^itbin  tMfbat  time  adims  are  ti  k 
brtugbty  viz. 

I 

A  writ  of  right  »5 1 

All   writs- of  formedon  ihallW| 

fued  within  twenty  yeaniot; 

after  title  firft  defccndcd     hi 

Upon  penal  ftatutes  by  infonvR 

At  the  fuit  of  the  king  OBiy      «^- 
Words  rf 

Does  hot  extend  to  fcand,  m^ 

T^-efpafs,  affault,  battery,  yr.   ^ 

All  adtiom  of  trefpafs  quan  f^ 
fum  fregity  trefpafs,  d€iii«» 
trover,  replevin,  lie.  vriieflW 
be  brought  "f- 

Their  limitation  after  judgnest  or 
outlawry  reverfed  '^' 

V/hat  anions  are  not  witlu«  t^ 
flat,  of,  Jac.  K  f.  16.  »^ 

Actions  upon  promiiTofry  no^^ 
be  brought  within  the  tirof  ap- 
pointed for  actions  on  the  0k  ^' 
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t\xi\\ol  Middle fex  or  /a/ifa<  being 
fucd  out  within  that  time  faves 
tbe^ftatute  P^ge  ^1 

dmimftrat^rs.     Vide  Executors. 
Affidavits  tf  Debt. 

Hiat  is  an  affidavit  68 

t^hat  it  is  to  contain  ih. 

fhcn  to  be  filed  ih. 

k  what  cafes  an  affidavit  is  de- 

^tcftivc     '  ih. 

ihe  judges  have  power  to  appoint 

f  eommilRoners  to  take  affidavits 

69 

Irfbre  whom    it   may  be  fworn 

ih, 

lot  a  fttlficient  obie£tion  that  the 
forty  nuho  make  it  tva^  corwlGnl 
of  perjury^  unlefs,  l^c,  ih. 

^r  work  done  and  materials  found 

ih. 

Vn*  goods  fold  and  delivered     ib. 

'or  money  lent  ih, 

*— • laid  out  ih, 

*— had  and  received      ih. 

Jpon  an  account  flated  ^  70 

for  work  done  and  materials 
found ;  for  goods  fold  and  de- 
livercd ;  money  laid  out,  lent ; 
money  had  and  received        ib, 

'or  goods  fold  and  delivered  bv 
partners    -  ib, 

W  goods  fold  and  delifered, 
ma»e  by   plaintiff's   fervant 

ib. 

?or  work  done  by  plaintiff  and  bis 
fcrvants  ib, 

'or  the  hire  of  horfcs  ib. 

?or  work  done  as  a  furgeon        ih. 

'or  medicines  found  as  an  apo- 
thecary 7 1 

[or  depaffurtng  of  cattle  ib, 

?or  the  ufe  and  occupation  of  a 
houfe  and  land  ib. 

The  like  of  a  roeffuage  ib. 

?or  part  of  a  mcffuagc  ih. 


For  arrears  of  rent  due  on  a  leafc 
Page  71 
For  a  gelding  fold  ibid. 

For  meat,  dnnk,  wafliing,  Wc.    ih. 
Drawee  againfl  drawer  on  a  note 
of  hand  ib. 

Jndorfee  againfl  drawer  7a 

., the  indorfer      ib. 

Drawee  againfl  drawer,  on  a  note 

where  part  has  been  paid        ib. 

Affirmation  of  a  Quaker  on  a  note 

ib. 

Drawee  againft  acceptor  on  a  bill 

of  exchange  71 

Indorfee  againft  acceptor  ib, 

drawee  when  pay- 

tb^ 

ih. 

ib. 


able  to  his  own  order 
In  trover  fol*  goods 
Trover  for  a  pronaiffory  notes 
The  like  for  a  bond 

deeds  generally 


Tn  detinue  for  an  indenture  ib. 
In  debt  on  bond  obligee  v.  obligor 

ib. 
On  an  affi^ment  of  bond  made 

by  the  aliignee  '  74 

On  a  judgment  recovered  ib. 

On  an  annuity  bond  ib. 

By  an  affignee  of  a  bankrupt  upon 

an  account  flated  7^ 

By  an  executor  for  goods  fold  and 

delivered  ib. 

On  a  note,  by  ditto  ib. 

For  a  violent  affaidt  75 

The  like  76 

For  not  delivering  goods  purfuant  . 

to  a  bill  of  lading  77 

On  a  bond  made  in  Scotland  ib. 
Againft  an  underwriter  on  a  poller 

For  other  affidavits,  fee  the  different 
'  beads. 

Amendment. 

Formerly  fuitors  were  perplexed 
in  the  roofl  trivial  matter*     1 7* 

But  now  the  court  will  allow  a 

mcndments  to  be  made  at  any 

time 
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time  wliilft  the  fuit  is  depending, 
though  the  recot-i^  be  ma//e  up^ 
znd'ierm  pitfl  '     Page  ly^ 

Conftriiclton  of  the  rule  ih. 

Declaration  inay)>e  amended  after 
pica  pleaded,  or  iflue  delivered 
m  matter  of  form  without  cofts, 
but  in  fubftance  it  cannot,  or 
^fter  fpecial  plea  or  demurrfer, 
without  paying  cofls  ih. 

Cannot  ada  a  new  count  to  the  de- 
claration,  2Sier  plea  pleaded^  or 
of  NT  the  end  of  the  fecond 
term,  '        ^  ih. 

Replication  was  amraded  after 
verdidt  '  ib. 

A  bill  on  the  fife  may  be  amended 
at  any  time  before  plea  pleaded, 
during  the  term  of  which  it  is, 
but  not  afterwards  ih^ 

Declaration  in  qui  tan  may  be 
amended  ^    ih. 

Leave  was  given  for  plaintiff  to 

withdraw  his  replication,  and 

rerly  de  novo  ;    to  prevent  an 

■  obliteration  on  the  roll         174 

If  on  an  entry  to  avoid  a  fine  the 
demife  is  laid  he  fire  the  entry  ^  in^ 
Aead  of  after,  it  may  be  amend- 
ed on  payment  of  cofts  ih, 

Ihintiflf  declared  as  an  executor 
on  a  promife  to  the  teftator,  fta- 
tute  of  limitations  was  pleaded, 
and  iiTue  joined,  leave  was 
given  to  amend  on  payment  of 
cofts,  and  liberty  to  plead  lie 
ncvo  ih. 

After  argument  on  demurrer,  and 
before  judgment,  leave  was  giv- 
en to  amend  ib» 

Amendments  may  be  made  by  a 
judge's  order  before  iflue  enter- 
ed on  record  ,  ih. 

May  be  made  in  fubftance  after 
the  roll  carried  in  ih. 

A^arance^    vide  Qrigintd. 


MitralUn. 


The  definition  of  the  word 
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The  definition  of  the  word  491 
Merchants,  Wf.  dcfiricg  to  ol 
controverfies  \y  arbitiaiioo,  mf 
agree  their  iubmiffioo  !o  m 
award  of  any  peHon,  asdiBalt 
their  fubmiffion  a  mle  of  ce«t 

m 

In  cafe  of  difobedience,  the  jatf 
negleding  is  liable  to  beitocfc 
ed  i 

When  to  move  to  fet  it  afide    L 

Unlefs  fuch  award  (hall  befe: 
afide  before  the  lift  day  <rfik 
next  term  after  it  is  aiade  ^, 

The  only  ground  to  «>!*•«*■• 
award  is  collufion,  or  cTff6» 
behaviour,  of  the  irwlitiaii 
otherwife  it  is  binding        4^ 

Where  the  objeaiwis  arife  oa  *, 
face  of  the  award  aty  be  mM 
at  any  time  49t 

When  motion  ou^t  to  be  m^ 

tr* 

How  to  proceed  to  malcetliefi^ 

miffion  a  rile  of  coart  * 
Affidavit  of  the  due  ewcotioirf 

the  bond  for  that  purpofc  * 
How  to  proceed  to  get  ta  tf tifr 

ment  * 

Affidavit  of  the  attendance,  *| . 

mand,  and  refufal  45* 

How  to  move  for  the  attacka* 

^  r 

How  to  proceed  on  a  rule  « !<► 

ference  ^ 

How  to  get  the  time  w^^^vj 

How  to  proceed  after  awtfdfltff 

Affidavit  of  the  fervicc  of  ifcef* 
aftocatur  for  cofts,  and  dcnwj 
of  the  money  awarded       4rL 

Affi4avit  of  the  dueeiccctiofi^ 
the  award  to  be  made  by  ««  * 
the  wiineflcs  ' 

When  bail  b  given  ia  the  aw^» 


INDEX. 


and  the  plaintiff  takes  a  verdicl 

ftibjeft  to  the  reference,  how  be 

is  to'proceed  after  award  made 

Page  498 

None  to  be  held  to  bail  in  a  fupe- 

rior  court  under  1  c/.  59 

And  if  the  caufe  of  action  amounts 

to  10/.  affidavit  is  to  be  made  of 
,  the  caufe  of  aftion,  and  the 
«  fum  indoi'fed  on  the  back  of  the 

writ  ^h» 

For  which  the  iheriff  Is  to  tak? 
.  bail,  and  no  more  60 

If  no  affidavit  made,  defendant  not  ^ 

to  be  arretted  ih, 

(To  iheriff,  EsTr.  in  Wahsj  or  coun- 
•  ties  palatine,  to  arreft»  unlefs 
.  the  caufe  of  a£lion  be  ao/.  ih. 
No  peribn   to  be  held  to  bail   in 

any  infeiiorxourt  under  10/.  ib, 
Fbmicrlv  could  for  40J.  61 

frocecdmgs  therein  in  caufes  of 

10/.  or  upwards,  and  in  caufes 
:    of  40/.  or  upwards,  ib. 

Nofeaman  ihall  be  liable  to  be 

taken  out  of  h is  majeft/s  fervice, 

jotherwife  than  for  fome  crimi- 
,  nal  matter,  unlefs  the  debt 
.  amounts  to  zoL  ib, 

ff  ah-efted  for  a  lefs  fum,  inaj  be 

difcharged  by  a  judge  62 

Plaintiff  may,  upon  notice  given 

to  feamen,  proceed  to  outlawry 

No  volunteer  foldier  liable  to  be 
arrefted,  unlefs  for  a  real  debt 
of  2q/.   vide  ftat.  24  Geo.    7.  c. 

.  II.  verbatim  as  that  which  is 
ftatcd  63 

Dath  of  the  debt  to  be  made  be- 
fore a  judge  y^f .  ib, 

But  plaintiff  may,  upon  fiotice 
given  proceed  to  juagment  and 
outlawry  ib. 

Afeaman  entered  upon  the  ihip 


books,  though  he  has  abfented 

himfelf,  is  a  feaman  within  the 

t      act.  Pn^e  63 

If  any  perfon  procure  nnothcr  to 
b^  a r reflet  at  the  fuit  of  any 
perfon  where  there  is  no  ftich 
perfon  known,  or  without  the 
plaintiff's  confent,  every  perfon 
lb  offending  fliall  fuflfer  fix 
months  imprifonment  64 

A  defendant  was  held  to  bail   a 
fecond  time  for  the  fame  caufe    . 
of  action,  after  plaintiff  had  dif-   ' 
continued  the  hrft  writ  by  rea- 
fon  of  a  miftake  75 

In  what  anions  defendant  cannot 
be  held  to  bail  without  an  order 

ib. 

Bail  is  required  upon  the  9th  j^nrte^ 
c.  f4  againfl  tne  winner         ib. 

De'endant  may  be  held  to  bail  on 
the  judgment,  if  no  bal  in  the 
original  a&ion^  notwithftanding 
a  writ  of  error  brought         ib. 

May  hold  defendant  to  bail  after 
nosfr^s  66 ' 

So  in  an  a£tion  for  double  rent    ib. 

IVbat  perf^ns  are  mt  liable  to  be  ar^   ^ 
refied  ib. 

Bankrupt  is  free  for  forty-two  days 
from  arreft,  provided  he  was  not 
In  cuftody  at  the  time  67 

Servants  pf  peers  and  members 
not  prote^ed  ib 

Arreft  of  Judgment^ 

Within  what  time  to  move  in  arreft 
of  the  judgment  .250 

It  may  be  made  any  time  before 
the  judgment  figned  25 1 

After  judgment  on  demurrer  can- 
not move  •  ib. 

It  may  be  made  after  motion  for 
a  new  trial  ih. 

Each  party  pays  their  own  cofts  if 
the  judgment  is  arreihd  '   '    ib. 


li 


Affumpfit. 
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Affumpfit.  9. 
Attachment. 

How  to  move  for  an  attacHment 
for  not  paying  cofts,  for  not 
proce«din|  to  trial        Page  227 

For  not  paying  money  purfuant  to 
an  award  496 

Attachment  of  privilege  343 

Attornment. 

Awornmcnt  of  tenants  under  a  writ 
of  poflefiioa  in  ejectment       4  \  8 

Attormes. 


The  definition  of  ^  37 

Formerly  made  by  letters  patent 

ib. 

If  an  attorney  convided  of  forgery, 
Wf.  fhall  praftifc,  judge  has 
power  to  tranfport  ih 

None  to  adl  as  an  attorney,  imlefs 
he  has  ferved  a  clerkftiip>  and 
been  admitted  38 

If  the  mafter  dies,  or  the  contradt 
be  vacated  before  the  fiyc  years 
are  expired,  then  the  clerk  to 
ferve  the  remainder  of  the  five 
years    with     another    attorney 


A  quaker,  on  taking   his  folemn  I  If  it  appei 

affinnatien,  may  w  admitted  an^ 

attorney  ih.' 

judges,  before  they  admit  an  ?it- 

torney  to  take  the  oath,  to  ex- 
amine their  fitnefs  ib. 
The  oath  ,  39 
An  attorney  not  to  have  more  than 
.  two  clerks  ih. 
An  attorney  of  this' court  may.  ^\\e 

in  any  other,  with   the  confent 

of  an  attorney  of  that  conrt  ih. 
May  carry  on  proceedings  in  the 

court  of  Great  Sellionsof  IFalef 


in  the  name  of  an  attorney  of 
that  court  ^  Page  « 

Sworn  attomies,  permitting  thcfe 
that  are  not  to  iflbe  out  wtib, 
difabled  from  praftice         ^  A 
\  A  fworri  attorney  may  be  admitted 
a  follicitor  A 

Any  perfon  in  his  own  name  Ibjbi 
out  a  writ,  l^c.  as  an  attorney 
~  or  follicitor,  and  not  inrolM 
forfeits  50/.  it 

Perfon s  bound  to  ferve  as  clerks  to 
attorn ies-,  are  to  caufc  affidinf 
.  to  be  made'  within  three  raoatks 
.  after  execution  of  contract    46 
None  to  be  admhted  attomieahe* 
ft>re  fuch  affidavit  prr  duccd  i^. 
No.  attorney  to  take  a  clerk  a&er 
difcontinuing  bufinefs  d. 

The  clerk  to  be  emploTcd  the 
whole  time  of  fenriceby  fank 
attorney,  ^c.  A. 

If  before  uie  expiration  of  tfce  vsat 
the  attorney  die,  i>T  the  clerk  he 
diicharged  by  rule,  and  he  il 
bound  by  anoiber  contra  ft,  ivA 
fervice  to  be  good,  ifaffida^hht 
made  and  filed  within  thitti 
.   month's  iL\ 

An  attorney  not  to  commence  ia| 
a^ion  for  fees,  until  one  moetk; 
aftegdeli very  of  hn  bill  of  cofts4i 
And.4^ges  to  reler  them  to  bt 
^axed       ^^^  Jw 


re  has  been  ovo^ 

paidf  \he#Se  is  to  pay  the  pt^ 

ty,  and  in  default  lia*ble  to  ill 

atiachraent  mi 

If  the  bill  taxed  be  lefs  by  a  filA 

,    part  than  delivered,  he  btp  ptT 

l^e  cofts ;  if  not,  the  coun.  k 

difcretion  /hall   charge  the*- 

torney   or  client,   according  ta 

the  reafcnab!cne(i  or  unrealo*^ 

ablenefs  of  the  bill  is 

Not  to  -extend  to  any  bill  of  fa 

between  one  follicitor  and  m 

other-  I 
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Conveyancing  %i\[  not  liable  to 
he  taxed  f^age  41 

Attorney  a^ing  as  agent,  or  per- 
'  initting  his  name  to  be  ufed,  or 
fending  any  procefs  to  an  un^ 
qualified  perfon,  thereby  to  en- 
able kim  to  appear  or  a^  a«  an 
Uttorney,  to  be  fhuckofF.  the 
■•  roll  43 

None  to  a£l  as  follicUor,  &r.  who 
are  not  admitted  according  to 
2  Geo.  2.  ih, 

Perfons  exempted  44 

No  perfon  to  change  hit  attorney 
■   without  leave  of  the  co\irt       ih. 
Nor  till  the  formeff  attoroey's  bill 
be  pfti4  ii 

Alphaoeti^l  book  to  be  kept  by 
the  inafler,  to  enter  tbe^  name 
and  places  of  abode  of  the  at< 
toroles  ih^ 

U  no  entry  made,  fixing  notice 
ap  i»  the  office  deemed  iofici-* 
ent  j^. 

Vfhtm  coufttry  attomies  are  con- 
"  ^  oeriied  in  caufca,    declarations, 
&r.    to    be  delivered  to    the 
agents  in  town  45 

K  the  agent  of  plaintiff's  attorney 
gtvet  tlie  agent  in  town  for-de* 
•    Seadant   time    to    plead,     the 
'  country  attorney    cannot    fign 
judgmeattrll  that  time  be  ex'^ 
pired  ^     •  46 

Notice  of  trial  irMft  be  given  in 
1^      towB»  but  a  cpuntennand  mav 
be  given  in  the  country  s&. 

No   underih6fiff«    iheriff" 's  clerk, 
&r.  ihall  be  an  attorney  during 
.  the  ti»e  that  he  is  ia  ofioe  with 
any  fuch  ib^riff  ii. 

An     attorney    admitted    fraudu- 
lently to  be  ftruck  oiF  the  roll 

Attornies  are  not  privileged  from 

iervipg  ir^  the  nulitia  ih, 

Attornies  for  ill   praftice,  fcfc  li- 

;  H^lc  to  be  puniihed  in  a  fiim- 

mary  way  it. 
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Alfo  for  bafe  and  unfafr  dealings 
Page  46 

An  aftion  lies  againil  an  attorney 
for  neg teeing  to  charge  a  per- 
fon in  execution  ^  47 

An  attorney  may  detain  writings' 

'  till  paid,  but  cannot  detiin 
deed^  delivered  upon  fpec'al 
tnid,  for  the  money  due  in  t  lat 
bufinefs  it. 

If  a  man  has  a  joint  caufe  of  ac« 
tion  againd  two,  and  ore  an 
attorney  and  the  other  not,  he 
may  arref^  both  it. 

He  has  a  lien  oa  the  money  re- 
covered for  his  bill,  if  it  corner 
to  his  hands  he  may  retain;  if 

•  he  applies  to  the  court  they  will 
prevent  its  being  paid  over  tilt 
nis  demand  is  fatbfied  i^. 

But  he  muft  give  notice  before     ii/, 

Unlefs  fuch  notice  be  given  the 
parties  may  eompromife  the 
debt  and  cofts  Jt. 

An  attorney  was  ordered  to  pay 
cofls,  having  joined  in  an  affi- 
davit to  fupport  a  frivolous 
complaint  48 

They  arc  to  be  governed  by  tho 
maiter  it. 

Not  bound  to  difcover  and  give 
in  evidence  the  contents  oi-  a 
deed  fhewn  by  his  clientr  nor 
can  1m  be  foixed  to  a€t  again  ^ 
his  will.  /^. 

ProceeJings  ly  Attorniei. 

If  hefues  by  original  he  waives 
his  privilcgo  -     34a 

Or   it  he  fues  in  another  name 

it. 

How  to  fue  by  attachmei^  of  pri- 
vilege .  343 

An  attorney  lumg  out  an  attach- 
ment of   privilege  agaioft  any 
defendant  to  leav^    a  fra^d 
I  i  2  r 


INDEX. 


^ith  the  figner  of  the  writs, 
fcff.  Pagt  34^ 

Attachment  of  priYiIege  w. 

If  defendant  appears  he  files  com- 
'  mon  bail  with  Mr.  Walttr  344 
Declaration  atf.  of  an  attorney  - 


Wlien  the  defendant  is  to  plead 


ib. 


Pr^ceeMngs  againft  Att^nies. 


Cannot  be  arrefted  •'  345 

How  to  proceed  ih. 

The  forinof  the  bill.  ih. 

The  indorfement  on  the  back  to 
plead  ih. 

With  whom  the  bill  is  to  be  filed 

ib. 

When  he  is  to  plead  ih. 

Re  is  intitled  to  an  imparlance  if 

-    bill  is  not  filed  four  days  ex 
cluiive  before  the   end  of  the 
term  ik 

A  plea  muft  be  demanded  after 
rule  entered  ih. 

How  to  make  up  the  iffueif  he 
pleads  J46 

A  bill  may  be  filed  in  vacation 

ih. 

Not  intitled  to  an  imparlance,  if 
th^  bill  be  filed  in  term        ih. 

If  arrefled  in  a  fuperior  court  mnft 
put  in  baiU  And  plead  his  pri- 
vilege ih. 

,The  form  of  a  writ  of  privilege  Jtd 
an  inferior  court  where  he  muft 
be  difcharged  without  bail      ih. 

How  tb  tax  an  attorney's  bill     347 

What  bills  arc  liable  348 

They  are  not  to  be.  taxed  at  nifi 
prius  ih 

An  agent's  bill  may  be  taxed  ih. 

Frequently  an  attorney  undertakes 
to  appear  for  the  defendant,  if^ 

.  he  docs  not,  he  is  liable  to  hav*fe 
the  court  moved  againft  him 
for"  that  purpof<s  and  not  obey- 


ing die  rule,  mty  be  attached 
Pagt  115 


Bail^  C9mm§n. 

IN  what  cafes  common  bml  viQ 
be  ordered  no 

Common  bail  piece  iii 

To  be  filed  within  eight  ia^  ^ter 
the  return  •( pr&cefs^  or  pl^iitif 
may  do  it  for  him  i^. 

Muft  be  filed  the  term  die  writii 
Tetnmable  *      a^- 

Affidavit  of  the  fervicc  of  writ  i  la 

Before  whom  to  be  fwom  it. 

Piling  common  bail  voluntarihr  ii 
invalid,  unlefs  a  writ  be  iaA 
out  within  %^/fmyt  113 

If  baron .  and  f^ne  are  fbed,  tke 
baron  muft  appear  for  luDildf 
and  wife  ih. 

Common  bail  will  be  ordered  vpon 
a  judgment  of  nonfnit  n^. 

If  the  writ  be  fervcd  in  the  wmr 
name,  and  defendant  file  ban 
in  his  right  nanie,  j<m  may  de- 
dare  againft  him  m  bis  ri^t 
name  ih. 

It  muft  be  filed  on  enterinir  up  a 
judgment  on  warrant  «  atiar- 
ney  ih. 

If  an  attorne^r  undertakes  to  ap- 
pear in  writing,  the  court  will 
order  him  f«  to  do,  or  in  de«> 
fault  grant  an  attacdiment.  ih^ 


The  definition  of  the  word 
No  attorney  to  bel»il 


r 


J^o  iheriflF '«  officer,  Wr.  (hall  be 
bail  ik. 

No  perfons  outlawed^  or  keeper 
of  prifons,  10  be  bail  A 

When  to  put  it  in,  i»  Lmtdam  »d 

Middlefex.  91 

How 
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How  to  taVe  the  proper  fteps  to 
put  in  bail  ^^i^  9^ 

Special  bail-piece  92 

Where  to  btr  put  in  1^. 

Condition    ot    the    recognizance 

Notice  to  be  given  of  its  being  put 
in  ih. 

Notice  of  bail   ,  93 

If  plaintiff  be  diflatisfied  he  may 
except  againft  them  wtbin  20 
tiays  ih. 

Notice  of  excepti9n  ib. 

Within  what  time  to  jcftiff      ib* 

Notice  of  juftiiying  lame  bail  as 
put  in  '94 

-  adding    and  juftifjring 

two  other  bail.  ib. 

■■  one  being  added,  and 

that,  he,  with  the  other  already 

put  in,  will  juftify  95 

•Howtojuftify  96 

Affidavit  of  the  fervice  of  the  no- 
tice ^  ib. 

The  like  on  the  clerk  or  fervant 

ib 

Bail  being  put  in  by  one  attorney, 
no  other  ihall  give  notice  to.juf- 

'    tify  ib. 

Commiflioncrs  are  appointed  to 
take  bail  in  all  counties  97 

How  long  defendant  has  to  p^it  in 
bail  in  the  country  ih, 

Muil  be  put  in  on  the  iixth  day  08 

How  to  put  it  in  before  a  commif- 

ib. 
ib 
ih. 
ib. 


\     upon    thearreft    may  except 

againft  them,*  and  rule  the  ihe-^ 

TifF  to   compel    a   juftificatioR 

Page  100 

£ver)i;  bail  taken  before  or  upon 
the  continuance  day  is  a  bail, 
and  to  be  filed  of  the  preceding 
term  ib. 

If  no  exception  is  made  within  a 
proper  time,  /defendant  may 
make  affidavit  of  the  fervice  of 
notice,  and  tile  fame 

What  is  a  waiver  of  bail 

What  will  difcharge  them 


iioocr 
Affidavit  of  the  due  taking 

*    -      juftitication 

Before  whom  to  be  i9ro)rn 
How  to  tile  the  bail-piece 
patting  m 


Notice  of 


and 


JBfl//,  procetdings  againft^ 
Scire  facias. 

Bail  Bond. 


ik. 

Vide 


.99 
filing 
■  .  »7a 
Within  ^hat  time  to  except  ib. 
Howtojuftify  ib. 

Within  what  time  bail-piece  to  be 
,  filed  ib. 

If  the  plamtiflT  be  diiTatisiied  with 
the  bail  takeu^y    the  iheriff  > 


Plaintiff  has  his  election  either  to 
take  an  aHignment  of  the  bend 
or  proceedagainft  theiberifF  1  qo 

In  London  or  MidlUfex  no  bond 
can  be  put  in.fuit  unfll  four 
days,  country-iix  ib. 

The  fherifl,  onjrequeft,  is  to  af- 
iign  the  bond  loi 

By  accepting  the  ailignment  can- 
not refert  to  the  fheriiF  (unlefs 
by  aClion)  ih. 

A^ion  on  the  bond  '  ib. 

An  attorney  waives  his  privilege 
by  entering  into  a  bail  bond 

102 

When  the  bond  fliall  (land  as  fe- 
curity,  although  no  proceedin^^t 
for  two  terms  ih^ 

The  plaintiff  had  proved  his  debt 
under  a  comiiiiinon,  hs  hail  was 
not  put  in  purfiiant  to  the  con  » 
diiion  of  the  bond,  the  plaint i ft 
took  an  airignment  (although 
two  terras  had  elapfed]  and  wns 
held  good  ib 

Terms  on  nuhich  the  court  *wiU  ft  ay 
froctedings  on  thi  bail  bond     1  c  3 

How 
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How  to  proceed  in  this  cafe 

Page  103 

If  the  bond  15  irregularly  align- 
ed how  to  proceed  to  fet  aiide 
the  proceedings    •  ib. 

If  the  court  flays  proceedings,  de- 
,  fendant  cannor  plead  in  abate- 
ment 1 04 

AAdavit   neceflary    to    be  made 

ih. 

If  plaintiff' has  loft  a  trial  bail  to 
itand  as  fecurity  103 

If  d^endant.has  not  pu|:  in  bail 
in  tnne  and  afterwards  giYe;> 
notice  that  he  will  put  them  in 
to  fta^  proceedings  on  the  bond, 
plaintiff  may  except  to  fuchbail, 
and  it  will  not  be  a  waiver  of 
the  aflisnment  104 

And  plaintiff'  majr  oppofe  without 
iu  being  a  waiver  of  the  "bond 

ih. 

Bankrul>n.  ' 

Canndt  be  arreiled  .for  forty-two 
days,  if  not  in  cuffody  before 
commifTion  ftfcd  out  428 

Bankrupts  imprifened  after  certi- 
ficate allowed,  how  to  be  dif- 
charged  4.28 

If  the  comniiiriOn.arpears  fraudu*. 
lent,  the  court  will  not  difcharge 
him  429 

Cannot  be  difcharged  from  an  ex- 
tent ^  ib, 

A  bankrupt  in  cuftody,.  on  an  at- 
tachment for  the  non-perform- 
ance of  an  award,  difcharged  on 
having  his  certificate  ih, 

—  M  may  be  difcharged 

'  from  a  judgment  given  after  his 
bankruptcy^  for  a  debt  due 
before  ih. 

If  a  bankrupt  is  in  cuftody  at  the 
fuit  of  a  creditor,  who  has  prov- 
ed his  debt,  he  may  petition  for 
phinufF  to  cleft  430 


Petition,  .  Pagi  4jo 

How  to  proceeii  upon  the  pexitioa 

4i* 

When  bail  are  fixed  A 

Certificate  will    not   difcharge  a 

banjcrupt  on  an  a^on   on  bail 

bond  ib. 

Creditor  is  intitled  to  prove  \m 

cofb  after  verdict  under  cominii^ 

fion«  though  judgment  not  £gn- 

ed  till  attier  commii&on  ifoed 

43* 

Where  there  is  an  aft  of  bank- 
ruptcy between  becooung  bul 
in  error  and  affirmance,  00  d^ 
charge  ib. 

Bankrupt  fued  ^  an  executor,  nA 
pteaas  a  falfe  plea,  b  liable  to 
coft%  certificate  beibre  no  dif- 
charge     _  ib. 

If  bankrupt  is  aa  executor,  cooi- 
miilioners  cannot  feize  teftator*f 
effeds  Ajj 

If  an  annuity  bond,  is  forfeited  Be- 
fore the  bankruptcy,  it  fliould 
be  valued  and  proved  under  tke 
commiffions.  if  forfeited  after, 
it  cannot  '  i^- 

If.  the  penally  of  the  bond  had 
never  been  forfeited,  it  is  other- 

.  wife  ii% 

Baron  tmd  Feme. 

If  proce&  be  tgiaft  baron  ttd 
feme,  fervice  on  the  hufttad  is 
fuffici6nt  for  both;  and  if  the 
huftHind  does  not  appear  for 
himfelf  an4  wife»  pmntiff  09 
for' them  33 

If  the  wife  be  arrefted  on  proce6 
againft  the  hufband  and  her,  ihe 
fhall  be  difcharged.    a  BkA. 

Rep.  90JV 

But  the  maxriiLge  muft  be  cletik 
made  out  -      »*• 

If  both  arretted  together,  it  isftid, 

AeihaU  not  bedifi:harged    ih. 

Ccart 


J 
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Conn  wUl  not  difcharge  the  feme 
on  a  comuion  appearance^  unlefs 
coverture  be  notorious   Page  88 

If  tiie  huiband  be  arrefted,  and  not 
the  wife,  he  ihall  puc  in  bail  for 
.b(^.     &UA..  11$.  omitted. 

Com^wndi^g  Adions. 

Leave,  to  compound  denied,  where 
there  was  no  .confeat  492 

Leave  given  on  the  ftalutc  of 
gaming  ih. 

Ditto  on  the  ftamp  ad  ib. 

Ditto  on  the  ftatute  oT  ufury    ib. 

On  eompoonding  a  penal  adion, 
the  king's  part  to  be  paid  firft 

493 
How  to  oDOfeio  compound        ib. 

ConfeJ/iony  i^e  Cognovit. 

Concilium^  vide  Demurrer 

Confobdating  of  AdUns, 


How  to  i:onfolidate                  478 
In  term                                        ib. 
In  vacation         ^                          ib. 
How  to  proceed*  againft  the  others 
in  cafe  of  nonpayment          479 

Continuances. 

His  fee  for  attaching  the  Sheriff 
Page  no 

Grcuit. 

When  judges  are  to  go  the  circuit 

48 
Who  they  muft  be  ib. 

Formerly  no  man  could  be  judge 

of  aflize  in  his  own  county     ib. 
But  now  by  by  Stat.  1 2  Geo,  2.  c,  27. 

a  man  may  be  a  juftice  of  oyer 

and  terminer  and  goal  del  <uery 

within  any  county       ■  not  in  the 

nuork. 
The  judges  fit  by  virtue  of  five  fc- 

veral  commiilioos  49 

The  defcription  of  the  word  mji 

prius  ib. 

The  feveral   counties  in  England 

are  divided  into  fix  circuits     ib.^ 
The  circuits  and  towns  were  held 

ib. 
The  officers  of  the  circuit  50 

The  bufmels  of  the  flieriff  and  co  - 

roner.  ib. 


By  v/r.  non  tnifit  breve  of  the  venire 
'        257 

Coroner, 

If  the  iheriffs  are  parties  to  the  fuit, 
then  the  venire  muft  be  award- 
ed to  the  coroner  240 

If  there  is  an  attachment  agarnft 
the  flierifF  in  oiEce,  ft  muft  be 
directed  to  the  coroner         1 10 

But  if  againft  the  late  fheriffs,  it 
may  be  directed  to  the  prcfent 
^^tt\Si  to  attach  them        - 107 


«94 


Cognovit  AQipnem, 

The  form  of  a  cognovit 
The  like  in  debt 
How  to  fign  the  judgment 
Judgment  by  cognovit  adiontm  in 
cafe  -  302 

The  like  in  debt  ^  301 

The  like  againft  an  adminiftrator 
'     in  debt  ^^2 

The  like  in  cafe  ih. 

Compounding  ASiont. 

No  informer  fti^iTl  compound  with 
the  defendant  but  oy  leave  of 
the  court  49 

But  ihi?  ad  does  not  extend  to  pe- 
naliies  given  to  the  party  griev- 
ed ib. 

Coiporations. 
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Corporations  aggregate,  how  to  bo 
fued  Page  354 

Thev  cannot  be  outlawed  or  at- 
tached ;  a  capias  or  exigent  do 
not  go  iff' 

If  they  fue,  muftfueby  its  name 
of  iiworpo ration,  and  bv  attor- 
ney appointed  under  fcal        ih» 

Though  m  ejedtment  it  need  not 
be  fo,  for  by  confcifing  of  leafe, 
entry,  and  oufler^  the  deed  is 
admitted  3S5 

afts. 

May  have  a  rule  to  be  prefent  at 

taxing  ^48 

Affidavit  of  incrcafcd  cofts        ih, 

The  like  for  not  going  to  trial  227 

Court  •/  Kings  Bincb. 

Whr  courts  of  jutlice  were  efta- 
biithed'  I 

They  arc  derived  from  the  pdwer 
of  the  crown  «^« 

Th^king  is  fappofed  to  be  prefent, 
but  he  is  there  rcprefented  by 
his  judges  2 

Por  the  morcfpccdy  adminiftra- 
tion  of  juftice  man^  coixrU  are 
appointed  il^' 

What  is  a  court  of  record  ib. 

Chily  one  fufjerior  court  by  the 
Saxon  conftitution  ib. 

Why  it  was  ftripped"  3 

The  court  of  King's  Bench  the  fu- 
preme  court  4 

It  follows  the  king  wherever  he 
goes  ^^ 

It  w  termed  the  cujlos  morum^i  the 
realm      ^  '  5 

Its  jurifdi€tion  »^- 

It  i^  a  court  of  appeal  ftom  the 
Comnion  Pl;!as  and  all  inferior 
lurifdiitions,  6 


It  grants  a  bahtas  corpus  to  reliefe 
prifoners,  and  may  bail  or  dif- 
charge  /V»  ^ 

It  cannot  hold  plea  in  any  perfond  - 
adion  under  40J.  ^^ 

For  if  the  debt  or  damages  afnooil 
to  lefs  than  ^oj.  no  cofts        ife* 

But  debt  will  lie  on  a  mn  fns  in 
i6y.  7 

The  llyle  of  the  c^urt  ib. 

There  are  two  ways  of  procccdiB| 

Attorriics  and  officers  to  be  intdbr 

bilN  *. 

Peeri  and  members  may  aMb  be 

•iiiedbybill  *• 

But  no  writ  of  fummonsUcstgM"^ 

common  p^rfons  f 

Hiftory  of  the  prociacdings  10  th» 

court  ]^ 

Of  the  original  writ  »*• 

The  femrity  found  on  theoripM^ 

«9 
Cannot  be  fucd  unlcfs  debt  u  10^ 

ii. 

Proceeding  by  bill  ^• 

The  bill  of   MiMiJex,    why  fo 

called  ^ 

The  latitat  ^' 

Introdu£tion  of  ac^^iam  « 
Defendant  s  appearance  ^ 

Bail  •  A 

Muft  be  two  « 

Recognizance  ^ 

Declaration  the  definition  of  ^' 
The  conclufion  ^  ^' 

Defence  (what)  *3 

The  different  forts  of  picas  ^* 
Pleas  in  abatement  ^' 

How  to  plead  them  ** 

How  they  arc  got  rid  of  ottl»«*^* 

rng  ''■ 

Defendant    may  confefs  \i»  ^' 

tion  r 

He  tnay  do  it  by  paying  vaootf^ 

to  court  ^5 
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Replication  ^  27 
joinder  "  -  ib. 
dew  aflignment  /^. 
Vverments  on  an  ifTue  taken  ib. 
>eniurrer  28 
AThac  is  an  lifue  in  fa6t  29 
uoatinnances  to  be  made  *  ib. 
fihti\  a  plea  of  puis  JarreiirH  con- 
tinuance maf  be  pleaded  30 
!f«fiiv  and  Mjiringas  3 1 
W(^  ^/i^j  record  ib. 
fofiea  ib. 
Party  may  bring  error  32 
IsecutionSf  the  different  forts  iL 
ktisfftction  ib. 
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Declaration. 

,T  it  ought  to  contain 
22 

Irte^rules  for  preventing  unneccf- 

'    iary  length  113 

Bow  it  is  to  prepared,  and  what 
to  charge  114 

How  to  be  delivered  if  common  or 
fpecial  bail  be  filed  ib. 

How  it  is  to  be  delivered  if  plain- 
tiff' appears  according  to  the  fta- 
tute  ib. 

Of  delivering  a  declaration  de  bene 
efi'e  where  no  affidavit  Is  filed  of 
the  caufe  of  action  upon procefs, 
returnable  before  the  laft  return 

>  115 

How  where  an  affidavit  of  the  caufe 
of  action  is  filed  .   1 16 

Of  delivering  a  declaration  by  the 
Ve  th. 

K  fpecial  or  common  bail  he  filed 
by  defendant,  anv  perfon  may 
declare  againfl  him  by  the  bye 
before  the  end  of  the  neict  term 
after  return  of  the  procefs  1 1 7 

The  delivery  of  a  declaration  be- 
fore fpec^I  bail  is  put  in,  Is  a 


waiver  of  the  bail ;  and  if  be- 
fore bail  be  jaftified,  it  is  an  ac- 
ceptance of  them,  unhefs  deli- 
vered dtbeneejfe  Piii;e  117 

If  original  be  fued-  out  in  one 
county,  and  the  declaration  laid 
in  another,  bail  are  difcharged 

ib. 

Within  what  time  to  declare     ib. 

Notice  of  declaration  de  bene  ejft 

118 

The  like  in  common  procefs     i  lo 

The  like  upon  common  procefs 
where  bait  or  appearance  is  filed 
according  to  the  ftatute  ib. 

Of  laying  tne  day  in^the  declara- 
tion ib. 

If  the  caufe  of  a6Hon  ariies  in  the 
term,  how  to  lay  the  day     1 20 

When  the  day  is  material  ib. 

Declaration  for  work  done  and 
materials  found,  work  and  la- 
bour generally,  goods  fold  and 
delivered,  money  lent,  laid  out, 
had  and  received,  and  on  an 
account  flailed  1 20 

for  work  and  labour 


with   horfes,    carts,    and  car- 

'    riages  124 

■ "     ■   ^        for  board  and  lodging 

125 
■  for  the  ufe  and  occu- 
pation of  a^houfe  and  land    ib. 

The  like  againfl  an  executrix  for 
goods  fold  and  delivered  to  her 
teflator  126 

The  like  for  an  executor  for  goods 
fold  and  delivered  1 27 

The  like  for  an  adminiftrator  1 29 

The  like  for  the  aflignees  Qf  a 
bankrupt,  for  goods  fold  and 
delivered  by  the  bankrupt    130 

The  like  on  a  note,  drawee  againft 
the  drawer  ih. 

The  like  indorfee  againft  the  in- 
dorfcr,  the  drawer  refufing  pay- 
ment by  original  131 

The  like  for  drawee's  partners, 
againfl 
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mp\iA  the  ftcee^br,  on.a  btU  of 
•    exchange  bjr  ongtiiat     Pi^e  1 33 
Tht  like  for  the  ra<lorfee's  paru 
nersy  sgainf^the  ftcceptx>r»  on  a 
bill  of  exchange  drawn  bv  part- 
ners, payable  totbetroraer  134 
Indorfeeagaiiift  a  furviving  accep- 
tor on  a  b.  11  of  exchange  drawn 
in  Irebmd^  where  there  are  feve- 
xal  indorrments  ij6 

The  like' by  an  at  tor.  for  fees   138 
The  like  om  a  bcMK!,  obligee  agaixitt 
*  the  obligor  141 

upon  a  bond  given  to  the 

wife  whitft  a  fean^  iole    ^    142 

■I     -  on  bond  ftt  the  fhit  of  a 

bankrupt  ib, 

>■  at  the  fuit  of  two  exe- 

eutors'  -   143 

hi  debt  upon  a  judgment 


reeoTCred  \if  pkintHFs  tn  K,  B. 

144 

Declaration  on  a  am  pros  ibr  the 
disfendant  for  not  declaring  145 

The  like  on  a  bail-bond  acainft  the 
principal  as  affignee  of  the  {ate 
fteritt  /  146 

The  like  agciaft  one  of  the  bail 

149 

The  like  for  ah  affitmlt  1 53 

P^r  an  aiTault  and  felfe  imprifon- 
iiient  -t^. 

•Declaration  in  trover  for  plate  1 54 

The  like  in  tnefpafs,  bt^aking  and 
entering  the  ele^e,  eating  up 
and  treading  down  con  with 
ca^ttkte.  155 

How  to  inVolI  a  deed  of  bat^ain 

and  fale  542 

•Entry  and  tiockpt  ib. 

Dtmurrers, 

What  is  a  demurrer  in  law      an 
They  are  general  or  fpecial       ih» 


If  defendant  denBois  geacnDf  t» 

the  whole  declaration,  aad  om 

count  is  good  and  maybejoiwd, 

judgment  muft  be  for  tke  pbis* 

tiff  •  /V»" 

How  to  make  up  the  deattntr 

book  ail 

A  general  demurrer  hook»  wkert 

the  demmrrer  is  to  the  dedtn- 

tion  A 

Joinder  lij 

Demurrer  to  m  plea    .  .  ^' 

The  like  to  a  replicatioa         f^» 

How  to  make  up  a  demurrer  \uk 

on  a  fpecial  demurrer        >i4 

If  there  is  an  iflve  as  to  put,  i^ 

demurrer  to  the  other  put,  tbt 

ijQTue  may  be  had  firft  «^- 

If  plaintiflr  refufes  to  joio  is  k* 

murrer,    how  to  compel  bia 

if  judgment  for  plaintiff,  how  ]» ^ 
proceed  ^  ^ 

A  general  demniTcr  caaoeit  te 

waived,  but  a  *  fpedal  one  iBif 

«( 

When  the  demurrer  bookatt/  ^ 
made  up  by  the  dcf endaat    ^ 

The  meaning  of  the  word      4^ 

After  4enittrrer  joined   ttd  •»• 

tcred,  cannot  difco&tiime  ^^ 

out  moving  the  court  *• 

But  before  or  after  dediretic* 

plaintiflF  may   by  fidc-birni 

How  to  proceeJI  * 

Dtfiringas  muptr  vUt'CWL 

Dlftringas  againft  the- late  ftffif 

lOT 
Praecipe  for  ditto  »<^* 

How  long  it  luuft  lay  in  the  e^^ 

before  flieriff  is  fixed 
Difiringas  by  original  ,, 
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lidiAvit  rf  tbe  writs  of  di^ring^i 
having  iflucd  apd  fticriff's  re- 
larn  Page  109 


Wftringoi  jnrai^ns. 

common  diRriiigas 
lecial  ditto 
n  a  view 

Dsck€.ting  Rolls  ^ 


240 

241 

ib. 


\t  mxinti  of  making  xiit  entries 

2S3 
bintfflTs  warrant  2^4 

Helfendant's  ^^. 

Ftturc  of,  the  aftion  to  be  expreiT. 
'^   ,  ih. 

\tm  to  docket  the  tolls  255 

>^hct-paper  256 

io  pidgnacnt  to  affedl  any  lands 
inlefi  docketted  257 

|fem6iriar  ^  judgment  i^. 

Jertificate  ib. 

nidavit  ib. 

Eje&mtnt,  ^ 

3r^H  E  invention  of  this  a^on 
[  IS  for  the  advancement  of 
ICC         ^  ^   3Q2 

rbe  plaintiflT  and  defendant  in  the 
.firft  inftance  are  nominal        ih, 
F  there  be  no  tenant  in  pofleiliany 
how  to  jprocced  393 

,<!lier  of  attorney  to  execute  a 

ib, 

394 

397 

398 

ib. 


leafe  on  the  premifes 

the  leafe 

JecIaratioA 

Midavit 

)f  moving  for  judgment 

low  to  proceed  where  there  is  a 
tenant  in  poflcdion  399 

Fhe  tenant's  fon,  daughter  or  fcr- 

j^vant,  cannot  be  ferved  ib. 

hen  declaration  may  be  ferved 
[in  London  or  MiJdleftx  tb, 

fin  the  country  ib. 
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Wheft  to  make  notice  fo  appear 

.  P^*  399 
Of  notice  to  quit  tb. 

When    notice   to  quit  ought    to 
end  4o« 

For  what  cjedlment  lie^  ib. 

Cuftoni  of  London  lefpeaing  this 

ib* 
Double  r^nt  4?^ 

Declaration  in  ejedmeat  by  bill 

402 
Notice  to  apt)eat  in  town  403 

The  like  in  a  country  caufc  4b. 
Declaration  by  otigi«rl  .  404 
If  it  be  of  a  manor,  how  to  de- 
.  fcribe  the  preotifes     .  402 

The  better -way  to  proceed  isby 
original  405 

Declaration  by  original  On  a  dou- 
ble denufe  '      ib. 
How  the  premifes  are  to  be  nfert- 

ed  for  a  redtory,  lie.  401  • 

If  title  accrues  in  Eafter  vaeation, 

yet  you  may  deliver  declaration 

as  of  that  term  407 

Affidavit  of  the  fertice  ib. 

How  to  move  for  judgment       ib. 

When  motion  to  bemade         408 

Mu(t  be  made  in  that  .term  tenant 

had  notice  to  appear    Salk  ^57. 

Within  what  time  tenant  has  to 

appear  in  town  410 

Country  /^. 

If  where  the  affixes  are  but  once  a 

year  4^6 

If  the  term  ends  on  Widmfd^^  all 

Monday  to  appear  409 

When  Jthe  judgment  nay  be  fignea 

How  to  fign  judgment  ib. 

Declaration  aiay  be  amended     ib. 

Appearing  in  town  caufes         410 

*  In  qie country  ib. 

*How  to  appenr  for  the  tenant    ib. 

Common  confeot  rxile  ib. 

How  to  defend  for  part  411 

A  tenant  muil  give  notice  to  the 

landlori  ib. 

When 
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Wkcn  confeiit  rale  is  filled  up,  it 

wkoJk  be  annexed  to  the  plea» 

and  if  by  bill,  file  common  bail 

Page  ^\z 

a  hj  original,  enter  appearance 

ih. 

Appearance  ih, 

FUa       '  I*. 

Any  perfon  claiming  title  may  be 

made  defendant  with  tenant  by 

leave  of  court  ib. 

Landlord  laay  make  Jiimfelf  de- 

fmdant  413 

How  to  appear  for  the  landlord 

ih. 
If  landlord  is  made  a  defendant, 
plaintiff  muft  prove  his  tenant 
in  poflTeffion  ih. 

When  time  for  appearance  is  out, 
^    and  there  is  a  plea,  how  to  pro- 
ceed to  make  up  iflue  ib, 
Iflue  by  original                         414 
Notice  of  trial  ib. 
If  there  be  an  infant  who  fnes  in 
dedhnent,  he  muft  name  a  guar- 
duan  after  plea                         ih. 
Theleflbr  of  the  olaintiff  mufV  give 
fecurity  for  cous,  though  his  re- 
fidence  be  in  Ireland               ib. 
How  to  proceed  againft  tenants 
.     that  ablcond  to  avoid  fervice  c^ 
eje^ment                      i          1^. 
When  a  declaration  in  ejectment 
may  be  left  with  thefervanc  41 5 
Judgment  in  ejedment  may  be  fet 
aUde,  if  the  tenant  has  not  given 
landlord  the  eje&ment  tb. 
How  to  make  vp  record  ib. 
Judgment  by  nil  did t  with  a  remit" 
titur  ih. 
Writ  of  pofTefGon  by  bill  and  ori- 
ginal •                                    416 
The  like  and  fi,  //|.  for  cofts     4 1 7 
The  like  on  two  demifes           418 
The  hab.  frtc.  /•/>.  has  relation  to 
its  tefte  thoiign  not  adually  fucd 
out  till  leHbr  of  plaintiff's  death, 
axid  is  regular                       41 7 


How  to  be  iflgrofled  tttd  iwAmL 

Sheriff  to  pntlefforof  thepkittf 

in  poffejiion  41? 

Retraxit  after  plea  pleaded    424 

Attornment  ol  tenaou  4tS 

Proceeding  under  4  C^.  %,c.A 

where  there  is  half  jreiriiti, 

due  on  leafe,  and  the  tcaMt 

quits,  and  leaves  no  foiciss 

diftrefs  k^ 

Upon  fervice  of  declaratioa,  Mm. 

lasLj  Apply  for  leave  to  pi;  flof 

and  colb  Ifi 

How  to  prepare  declaratioa  <« 

Affidavit  to  move  for  jid^ 

How  to  move  ^ 

If  tenant  appean  and  pkadsi^ 

trial,  the  landlord  DRift^w 

'     all  the  matters  ftated  in  bo* 

;    davit.  4» 

The  method  of  getting  of  pow- 

fion  where  the  tenant  nuniv^ 

and  a  year's  rent  in  antar,  i» 

leaves. fame  untenanted,  aiij 

fuificicnt  diftrefs.  * 

Of  proceeding  to  rccorerpra*: 

by  a  mortgagee.  rt' 

Mortgagor  may  apply  to  pajj  «J" 

how  *• 

Where  there  are  two  or  more  atft- 

gages,  court  will  not  coopt 

redemption  of  one  only      ^ 

Fmal  judgment  after  a  verdid  « 

after  rf/f«»'  4M 

If  the  tenant  will  not  todA^ 
entry  and  oufter  at  tbe^^ 
plaintiff  muff  be  nonfnited,i» 
after  the  mafter  muil  tfJ  *; 
■  cofts,  which  if  not  paid,  K  *Wr 
be  liable  to  an  attachmcni  41 
How  to  proceed  to  get  thofe  c«J 

If  feveral  defendant  and  ouf  «J^ 
pears,  and  the  other  mib**^ 
^    fault,  how  to  proceed 
If   plaintiff. is  nonfuKedofll* 
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merits  or  a  Ycrdidt  for  the  dc- 
ftodant»  how  to  4>roce^d  for 
cofts  Pag€  4%6 

Ifere  may  t^e  a  new  trial  granted 

ik. 
▼crdi£l  cures  a  defed  in  fetting 
out  the  title,  though  not  a  de- 
fc^vc  one  '  ih. 

Iter  nonfuit  cannot  take  out  a 
writ  of  pofleifion  until  the  day 
in  bank  425 

taintiflT  may  pay  coft$  to  any  of 
the  'defendants  4 26 

■ecution  may  be  taken  out  for 
the  whole  premifes,  but  muft 
take  onlv-thofe  in  juftice  the  Icf- 
ibr  of  tne  plainiitt  is  intitled  to 

fa  Yerdia  be  for  the  plaintiff,  he 
may  have  a  f^.  fa.  or. zfi,  fa,  for 
cores  }  or  a  writ  oikah.fac,  poff. 
and  a  yf .  fn,  together  j  fo  like* 
wiie,  a  ca,  fa,  and  a  hah.  fac, 
foff.  may  be  joined  ih. 

f^fieaior  plaintiff  267 

How  to  recover  the  nicfne  profits 

426 

3kie  tenant  in  cominon  may  have 

th»  aftion  againfl:  another   427 

tn  what  name,  the  adion  ought  to 

be  brought  426 

Cannot  pay  money  into' court  428 

What  proof  is  neccflary  to  recover 

tficm  427 

If  broif^ht  by  nominal  plainlifff 

court  will  ftay  prodeeaings  till 

fecurity  is  given  for  cofts       ih . 

.        ,  Elfgii. 

If  lands  are  extended  can  have  no 
other  writ  iBj 

But  if  fberiff  levy.  ?oods,  and  re- 
turn nihil  on  the  lands*  a  ca./a. 
may  ilTue  .  ih. 

What  the  /herifT  is  to  do  en  an 
elegit  ih, 

tlfg4  in  debt  and  cafe .  ih. 


Error. 


What  is  a  writ  of  error .  Page  $oz 

Who'may  bring  it  ^       ih. 

No  pcribn  can  bring  the  writ  if  he 

was  not  parly  or  privy  to  the 

'  record  S^l 

If  it  bears  ujli  beforejjudgmcnt  it 

is  good  '  *h^ 

It  lies  on  a  ponfuit  ih. 

It  lies  in  this  court  if  fuit  be  bv 

bill  in  Exchccjuer  i6. 

By  an  original  in  parliament      ih, 

Alfo  "upon  judgment  on  fci.  fa* 

ihm 
When  judgment  is  given  in  the 
KinF^s  Bench  in  debt,  i^c.  a 
writ  of  error  may  be  fued  out  -- 
in  chancery  returnable  in  the 
Exchequer  chamber,  ih^ 

l^ower  to  reverfe  judgment  other 
than  for  thefe  errors  ih. 

If  by  original  or  qui  tarn  504 

Judgment  ihall  not  be  arretted  up-^ 
on  error,  for  any  variance  m 
form  between  original  and  de- 
claration ih» 
Death  of  either  party  between  ver- 
dict and  judgment  not  to  be  al-  . 
Icdgcd  for  error  ih. 
After  verdi6t  no  judgment  to  be 
flayed  for  any  d'efeS  in  ibrm  or 
fumaace,  in  any  bill,  lie  for 
variance,  Cjfc/  Ih, 
In  what  cafes  bail  is  to  be  given 
In  error  or  execution  may  i^ua 

ih. 
Bail  IS  not  requifite  upon  a  judg- 
ment in  an  adkion  of  debt  found- 
ed upon  a  prior  judgment  505 
No  execution  to  be  ftayed  on  any 
adion  of  debt  grounded  on 
a  Ed.  6.  nor  that,  unlefs  bail 

Not  to  extend  to  popular  actions 

'      •  ih. 

No  execution  AuU  he  ftaid  after 

verdict 
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vcrdift  in  tny  a^on  perfonal 

unlefsbail  rage  505 

Not  to  extend  to  executors  506 
In  dower  and  cjedlment  b*il  to  be 

given  by  plaintiff  himfelf  ii. 
The  recogniMJice  to  be  in  the  va- 

Jue  of  two  yean  rent  due  ib. 
On  an  amended  writ  of  error  new 

bail  muft  be  given  ib. 

Executors  where  the  judgment  is 

Je  bonis  proprits  muft  put  in  bail 

ib. 
In  an  aflion  of  debt  fuggeftinga 

tirvaftanjit^  bail  muft  be  put  in 

if  error  brought  •  50> 

In  error  on  judgment  after  verdi^ 

-  upon  fci.fa,  againft  bail,  there 
muft  be  bail.  -i ^. 

In  error  on  judgment  in  debt  on 
'    bond,  bail   bound  in   the  fum 

-  recovered  fuffictenJt,  it  being 
double  the  fimi  due  .  ibi 

Bonds  that  require  bail  ib. 

Bonds  that:  require  no  bail  ih. 

Bail  fliall  be  given  in  debt  upon 
the  judemenu  though  a  writ  of 
error  is  brought 508 

How  to  fue  out  a  wri^  of  error  ib^ 

Ptdtcipe  ih. 

How  to  get  it  allowed  ib. 

Allowance  zfuperfsiieas  to  all  pro- 
ceedings '     •  ib. 

When  to  be  ferred  -  ib. 

Within  what  time  bail  ?s  to  be  put 
in  ib. 

How  to  put  fn  bail  '       ib. 

Notice  of  bail  "J09 

Cannot  be  taken  before  a  Com- 
miflioner  '  "       ib: 

How  to  enter  exception  '  ib. 

Wiihin  what  tinie  ib. 

Within  what  time  to  juftify       '  ib. 

When  to  take  out  a  rule  to  tran- 
fcribe  ib. 

How  to  proceed  after  fervice  of 
rule  '       '  '  '     jio 

After  tranfcript  is  exan;ined,  it  is 
to  be  delivered  to  the  clerk  of 


the  errors  in   the   ExcLeq^f' 

chamber  Fti^  y.f' 

When  to  take  out  rule  loa.liea^cd- 

minution  r- 

■■  to  ailigii  crrxi 

— — — — . *■  to    fct   dcin 

caufe  for  argument  51' 

When  copies  of  cnor?  ^nd  rec^r  i 
are  to  be  delivneredta  the  n.5ge 
of  the  Conjmon  PUai  and  L^i- 
quer  chamber  /'• 

How  to  proceed  ^. 

Common  aflignment  if  error  Ih  t^ 
Exchequjer  Chamber  511 

Error  from  the  Cbmm9n  F^i  «> 
fb^  King's  Benck, 

The  power'  of  the  Kinfi  &c.'^ 

Court^t  corredting  errors  S'i 
If  brought  oh  a  judgment  in  C-P. 

it  muft  be  returnable  in  K  5  5*3 
Precipe  for  writ  of  arror  ^f 

How  to  eet  it  allowed  f^- 

If  baS  IS  required  muft  be  ^ul «. 
'    in  four  days  ^■ 

How  to  put  in  bail  "  '^' 
Exc^gtion  to  bail  «*- 

Withm  what  time  to  juftify  5U 
Notice  of  juftifying  bail  *^- 

Where  rule  for  bet  ter  bail  is  Terrri 
'  bail  niuft  juftify  imroe<iiau»^« 
'    anji  execution  fued  out  for  via* 

of  it  held  regular  '^' 

How  to  juftifV  ^ 

How  plainiifP's  attorney  in  erro^ 

is  to  proceed  51? 

How  to  proceed  when  no  oii^ 

filed,  i? 

Petition '  5.6 

Oricinal  to  be  befpoke  before  ^  1 

cjoign  day   of   the   fucccedbg   ; 

terra  $«" 

If  plainliff'^  attorney  proceeds  ia 

erroi';  how  to  proceed  ff* 
^ow  to   proceed  whea  tricfcri?^" 

*  delivered  over  «''• 

Ho* 


INDEX. 


low  to  fue  out  fit,  fa.  ad  audien^  Ca.Ja.  for  i»t  afligfudg  errors  from 


dum  trrorts 


Page 


^ -  -  ^e  5 17 

Vfth  whom  to  be  figned  amd  feal* 
:  ed  ih, 

t  no  affignment,  may  fign  imh  /foi 

•     5r8 
low  to  proceed  if  no  afGgnment 

5»9 
^•nMi  may  be  figncd  for  want 

of  ^gnmest  after  rule  giren 

ib. 

K  for  want  of  origtntt^  how  to 
^rofSe^  ib, 

]i  the  real  original  is  returned 
-tken_  ^crfendaiife  in  error  may 
join  in  error  i7». 

K  a  wrong  original  be  certified, 
defendant  may  fugged  a  right 
one  of  another  form  5  20 1 

AfigBme^t   how  to  be  ingrowsdl 
'■■  and  f^led  ib. 

After  joinder  how  to  grbceed    ib, 

Seirt  faeia$  ijuare  execuiiemm  non 

Mfigmnent  (5f  errors  that  there  it 
no  origifial  writ  filed  of  record 

522 

Certiorari  5"2'3 

iVvrri/^  for  ditto        "*      .  524. 

-Afiignment  of  general  error      ib, 

Joinder  ii  ^ 

joinder  in  error,  where  the  warn 

of  an  original  is  airbed       525 

>  Continuance  525 

Aftrmance  of   the   judgment  in 

K.B.  ib 

The  entry  of  a  nm  pr^i  tSter/nre 

facias  peare  exeettfionem  non  -m 

error,  fot  want  of  affigningcrror$ 

\      '  526 

A  fi,  fa,  on  a  judgment  affirmed 

m  the  Excheqttrr  Chamber  from 

the  Kind's  Bench  528 

A  ca,fa,  fordkto  ib. 

\i  on  a  pm  pros  for  not  afllgnrng 

errors  *  529 

Fi.  fa,  for    not   afligning  errors 

iTQxnC.F.tt'K.B.  ib. 


C,  P.  to  K.  B.  Pafre  529 

Fifa.  upon  aiKHnance  in  debt  in 

the  AT.  A  from  C  A  531 

G«.^.  upon  ditto  gb 

Error  quod  coram  *vobis  refidet, 
«Uow  to  proceed  under  it         J35 

Errpriif  Patlisment. 

When  returnable  njj^ 

How  to  fue  out  errbi-  in  parliamcjat 

If  bail  is  required,  how  and  when 
to  put Jt  in  /^, 

NofcLfa.  iflues  to  affign  errors  ib. 
If  plaintiff  alledges  diminution,  a 
certiorari  ifiuesr  in  ip  days     536 
Argument  upon  real  errors       ib. 

A  Ihort  d^y  mttj  be  appointed  if 
the  houfe  is  going  to  rife        ib. 

If  there  is  an  argument,  cafes  are 
to  be  drawn  up,  and  figned  by 
counfel  ,>. 

After  error  brought,  plaintiff 
foeedilytoprofecutefame,  and 
laiijfy  the  officers  the  fees  of  the 
houfe  /^ 

The  errors  to  be  affigned  in  eight 
dap,  or  nonpros  ii, 

\i  dmilaution  be  alledged,  and 
certiorari  prayed,  it's  to  go  with* 
but.moiion,  and  be  returneWn 
ten  days,  or  plaintiff  to  lofe  the 
benefit  of  his  writ  ^i^ 

No  cafes  to  be  delivered  unlefs 
figned  by  counfel .  ih. 

No  putting  off  day  for  hearing 
Without  notice  two  days  befSre, 
and  oath  made  thereof       -  ib^ 

Certificate  to  be  gtven  of  certiorari 
being  awarded  concerning  writs 
of  error'  5-g 

How  counfel  are  to  proceed  oa 
argument  /^^ 

Petition  for  nonpros  fpr  not  afjign- 

ing  errors  /^. 

The 


Tbe  like  bt  a  fliort  day  to  aifign 
errors  Ptf^r  530 

Affignine&t  of  errors  ib, 

Aiefi,  J^'fa*  in  cafe,  on  a  judg- 
ment affirmed  540 

When  the  writ  of  error  ihall  abate 


When  not 


'n. 


Ffc4if€  Wmrattt. 


U]^  an  efcape  warrant*  plaintiflT 

is  to  declare  w^hin  two  terms 

436 

EJitign. 

The  firft  return,  of  every  term  is 
properly  the  firft  day  of  every 
terjp»  and  thereon  the  court  fits 
totakeeilbignf  5j 

Executions* 

C^liot  be  two  at  fame  time     269 
An  elegit  may  be  had  after  >?•  fa 

ih. 
Execution  tobe  fued  within  a  year 

and  day  ih. 

If   taken  out  and  returned,   may 

fue  out  execution  after  year  and 

day 
Cufft,  in  debt     . 
— — —  in  cafe 

-^ —  in  covenant 

ejedmcut 


—  trefpafs  and  ailault 
— -  replevin 

—  trefpafs 
•  for  words 


For  the  defendant 
'On  a  nonfuit 
Ca.ffu  in  a  penal  action 
For  an  admin iflrator  in  cafe 
KiXtxvifci.fa. 

How  to  fue  out  a  teftatum^  an3 

when  requidte  ib, 

refl.ca.fa.  ib. 


ib. 
7,yo 

ib, 

%\ 

ib. 
ib. 
ib, 
272 
ib, 
ib, 
ib. 
ih. 
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Fieri  facias^   how  to  he  fued  o< 

Need  not  have  fifteen  dap  be- 
tween tefie  and  return  {uEkpa- 
gmnft  bail  or  in  ontiawry)       ^, 

How  to  tejie  executions  i^. 

The  goods  bound  from  deGToy 
of  writ  .'^. 

How  to  fue  out  a  fecond  executioe, 
if  the  firft  levies  only  t  inrt 

A  firandttlent  /i.  fa.  eacoited,  t 
fi.fa.  at  the  fuit  of  another  to 
be.  preferred  «^. 

Sherift'  who  begun  the  execatkn, 
ihall  end  it  *  ^' 

When  neceflary  to  havea  «fli^- 
td  $xp9nas  ^ 

Ft.  fa.  againft  one  partner,  iheiff 
mav  take  the  goods  cf  bo(k 
and  the  vendee  ihaH  bsic  t 
moiety  in  comioon  I'J 

If  a  man  die  in  execntioBi  017 
have  %fi.  fa.  or  tte^t  A 

Execution  does  not  idnteVjr  phis- 
tiff's  death,  b vx  fberiff  sisf  i^l 

When  landlord  intitlecf 
Fji.  fa.  in  cafe 
The  like  in  debt 
M\tT2.f(i,fa. 
The  like  in  aftault 
— .  covenant 

-  ejectment 


Teflatum  ft.  fa.  in  cafe 
in  debt 


t 

'I 

Teft.  ft.  fa.    into  Durham  ifl  cafej 

Fi.  fa,  de  bonis  ecclefiaflicis        279 

Fi.  fa.  againft  an  executor,  wbcit 
he  confefles  the  debt  of  the  tef- 
tator     ^  2^ 

Fi.fa,  againft  an  adminiftrfttrix  i& 
debt  »*■ 

The  like  againft  an  executor   iSt 

/I 


Non  omittasfi.  fa. 

Fi.  fa.  for  the  refidue 
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R./a.  for  defepdant's  cofts  ip  cafe 

Ft,  fa.  for  cofts  on  a  aonfuit     28a 
VenMiioni  exponas  ib. 

Eiej^ii  m  debt  and  cafe         '    283 
What  proof  neceflary  to  fupport 
an  ejeftment  28s 


Exefuttrs 

Earaciitops  when  plaintiffs  pay  no 
.    cofb  259 

Out  if  defendants,  pay  cofts  in  all 
cafes  ih, 

80.  if  they  plead  a  falfe  plea       ih. 
So  if  they  confefs  judgments      ih^ 
'  60  if  jttdgnMlnt'is  taken  by  default 

c8o  if  he  bring  error  on  a  jadgment 

after  a  de^aftaivit  260 

'They  are  Uable  on  a  mnprQs  for 

declaring  ib. 

If  executor  does  not  proceed  to 
trial  according  to  notice^  liable 
io  cofts  if  he  does  not  fhew 
good  reafon  .to  the  contrary,  as 
K  a  difcovery  of  the  eflate  being 
conveyed.  i^. 

Rules  as  to  payment  of  debts      ih. 

When  he  maf  retain  26 1 

Old  method  of  obtaining  ysA^;' 
VDSXit  de  botds  frnpfiis  ih. 

The  beft  way  to  fue  26 1 

Judgment  againil  an  adminiftrator 
in  debt  262 

The   like   by   confefiion  in  cafe 

ib. 

Judgment  of  aflets  in  futuro  upon 
a  plea  of  pUne  adminiftravit 
praier  263 

No  cofts  allowed  on  a  judgment  of 
affets  Id  future  264 

How   to  fign   fuch   a  judgment 

ib. 


Exigent.    Vide  QutUtwry. 


Feigned  iffui. 

THESE  are  generally  granted 
by  the  court  of  Lbancer^  or 
Exchequer^  oh  the  equity  fide,  to 
try  important  fadis        Pagt  487 
The  nature  of  the  declaration    ib. 
How  to  proce9d  488 

Declaration  ih. 

Plea  490 

The  court  of  Chancery,  aMb,  upon 
points  of  law,  fend  a  cafe      487 
How  to  proceed  to  bring  it  on     ib» 

Fieri  jacioi.      Vide  Executim, 

Fines. 

Fines  payable  to  the  king  on  ori- 
ginal writs  363 

General  IJfues, 

TTTHAT  purpofe  calculated 
W      for.  ,89 

Need  not  be  figned  by  a  counfcl 

ib. 
General  iffue  of  non  ajfumpfit  ib. 
Non  efifaSum  to  an  adion  on 
bond  ib. 

To  an  action  on  aii  indenture  i  <o 
m  debet  ^  ib. 

The  like  to  qui  tarn  action  ib, 

i\fon  aj/umpftt  by  an  executor  ib. 
To  an  adtion  in  detinue  for  a  Icaie 

ib. 
Not '  guilty  in  trefpafs  ^, 

— —  in  trefpafs  and  aflault 

.  i>. 

'""■—*"  in  cafe'  1  o  i 

Mon  ajfumpfit^  and  a  fet  off       ib. 

Habeas  Corpus. 


a 


f  the  writ  of  ^ba.  cosp.  ad 

_      fubjiciend,  457 

The  great  delays  originally  made 

in 
Kk 
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in  granting  the  writ  and  making 
return  Page  4<;8 

This  oppreflion  gave  birth  to  the 
famous  ha.  corp.  a6t  ih. 

An  attachment  lies  for  not  obeying 
it  '     ib. 

How  to  proceed  to  remove  the  bo- 
dy from  a  Raol  to  the  Ki^'s 
JicMch^  or  noai  a  fponging- 
houfe  ,     459 

Formerly  the  writ  could  not  be 
returnable  immediately,  but 
now  may  /^. 

How  to  remove  body  to  the  King*s 
Bench  prifon  th: 

If  he  is  in  an  inferior  jurifdidion, 
on  procefs  from  that  court      ih. 

If  in  cuftody,  and  in  a  fpunging- 
houfe,  on  procefs  iffued  out  of 
this  court  ih. 

How  tofuc  out  h/i.  C9rp,  ih. 

Ha.  Corp.  to  the  iherifis  of  Undan 

ih. 

Prdtcipe  for  ditto  46 1 

Any  judge  may  oommtt»  thoujjh 
direded  to    the    chief   juihce 

ih\ 

How  to  proceed  after  return  got 
from  the  iheriff  th. 

Fees  due  to  the  flierifF  on  return 

ih. 

Ditto  Palacc*c<Hirt  .  ih. 

Fees  in  the  country  462 

Defendant  in  cuftody,-  not  to  be 
difcharged,    till  bail  perfected 

ih. 

Ko  fuit  to  be  removed  from  an  in- 
ferior court,  unlefs  writ  be  de- 
livered before  iiTue  or  demurrer 
joined  ih. 

A  fuit  once  reihanded,  fkall  never 
after  be  removed  463 

No  caufe  to  be  removed,  if  debt 
or  damages  laid  in  the  declara- 
tion do  not  amount  to  $/.  ih. 

'  Not  to  be  allowed  after  oat  of  the 
jurors  fworn  ih. 


E     X. 
No  caufe  under  10/.  to  be  tcmofecl 
into  a    foperior  court,    unlds 
bail  be  given  ibr  the  debt,  &r. 

yVf4<^3 

If  judgment  be  obtained  in  the  is- 
ferior  court,  and  the  defend- 
ant cannot  be  feund,  how  to 
proceed  1*. 

Upon  what  conditioii  ezecutioB 
/hall  be  ftayed  upon  a  writ  of 
error,  £^r.  for  reverfing  j«dg- 
ment  given  in  an  inferior  cooit*  ■ 
where  the  damages  are  uader 
to/.  ^ 

Ha.  corp.    to  remove  the    canfe 

4^ 

Precipe  for  ditto  *. 

How  to  proceed  before  allowaace 
by  the  judge  below  v. 

How  ,  to  proceed  aftser  allowaoee 

ih. 

How  to  proceed  on  the  pan  of  the 
defendant  466 

fiaiUpiece  <^* 

Recognizance  of  bail  467 

Notice  of  bail  A, 

When  bail  b  put  in,  how  eo  pro- 
ceed i^. 

Notice  of  bail  ih. 

If  plaintiff  does  not  like  the  hail 
put  in,  how  to  proceed  a>. 

Rule  ^r  better  bail  muft  be  ferved 
in  twenty-eight  days  after  h\ 
put  in  468 

Notice  of  juftification  ih. 

Two  days  necefiaiy  «^. 

Howtojuftify  B^- 

When  intitled  to  a  pr9cednJ9  ibr 
want  of  bail  being  ^t  io      460 

When  for  want  of  juftifyinc       «*- 

If  there  are  more  caufes  than  one 

returned,  bail  b  that  cafe  nmft  • 

be  put  in  for  the  whole         468 

Ctainot  nonpros  ^    ^       ih. 

How  to  declare  and  within  what 

lime  ih* 

The  declaration  46a 

U" 
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If  the  caufe  be  removed  out  of  the 
courts  of  Chnttrhury^  &c.  where 
the  <venue  is  to  be  laid  Page  469 

When  to  plead  -  1^. 

ProceUndo  ib. 

Direftlons  to  inferior  courts    470 

The  ufe  of  the  writs  of  ba,  corp 
ad  teftificand,  472 

ba^  cor.adfatisfaciend,  in  cafe  473 

— in  debt  ib. 

How  to  charge  a  prifoner  in  exe- 
cution on  it  474 

"DRoceedings  azainft  them  upon 
i     the  ftatute  of  hue  and  cry  356 
Before  adlion  brought,  bond  muft 
be  given  to  the  chief  clerk  or 
filacer  of  the  county  for  cofts. 
8  Geo,  2.  r.  16. .  ib. 

The  neceflary  part  that  the  origi- 
nal writ  ought  to  ftatc  357 
High  conftable  to  be  ferved  with 
procefs,  who  is  to  give  public 
notice   the    next    market  day, 

.f^^-  359 

High  condable  to  appear         360 

Tb^  declaration  need  not  recite 

the  original  at  large^  but  only 

the  nature  of  the  adion        360 

If  judgment  be  given  againft  the 

hundred,  tbe  fheriflf  to  ibew  the 

writ  of  execution  to  two  juftices, 

who  are  to  tax  and  levy   the 

charges  ,  ib. 

The  money  to  be  paid  within  ten 

day*  aftei"  collection  ib. 

How  conftable  to  be  reimburfed 

361 

Imparlance. 

THE  meaning  of  the  word 

If  ihe  writ  be  returnable  the  lad 

return  of  the  term,  defendant 

.  ent.iiled  to  am  Imparlance     166 


If  of  any  other  return,  and  plain- 
tiff does  not  declare /wr  Jajs  be~ 
fore  tbe  end  of  tbe  term^  he  is  in- 
titled  to  an  imparlance  Pa^e  16; 

No  fpecial  imparlance  without 
leave  of  the  court  ib. 

If  a  writ  be  returnable  in  one 
term,  and  the  declaration  is  not 
'delivered  before  the  ej]mgn  day 
of  the  fecond  term,  defendant  is 
entitled  to  an  imparlance       166 

Imparlance .  upon   particular  cir- 

-  cumfbinces  are  difcretionary  in 
the  court  ib. 


\ 


Infants* 


An  infant  by  the  common  law  384 

Ditto  by  the  civil  law  ib. 

In  what  cafes  he  is  liable^  and  in 
what  cafes  not  ib. 

If  warrant  of  attorney  be  given  by 
an  infant,  and  another  court 
will  order  the  name  of  the  in- 
fant to  be  flruck  out  385 

How  to  profecute  for  an  infant , 

How  if  joined  with  others  ih. 

If  an  infant  appears  by  attorney, 
it  is  error  386 

If  an  attorney  undertakes  to  ap^ 
pear  for  an  infant,  he  muft  do 
It  by  guardian  385 

If  infant  does  not^appear  by  guar- 
dian, how  to  proceed    .        386 

If  an  infant  be  ferved  with  procef% 
the  court  will  make  him  appear 
by  guardian  ih. 

How  plaintiff  is  to  appljr  ih. 

An  intant  if  ihe  lives  with  her  pa- 
rents, cannot  bind  herfelf  ro  a 
ftranger  for  neceifaries  M. 

Before  declarat'ion  a  guardiaa  muft 
be  appointed  //'. 

Petition  to  aflign  a  guardian  to 
profecute  ih. 

Affidavit  3H7 

The  form  of  the  declaration  588 
K  k  2  Pciifion 
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Petition  to  affign  a  guardian  to  de- 
fend ♦  Page^iS 

V\t9.  o£  inUincj  per  guar  Jsan     389 

If  infant  appears  and  pleads  by 

'  at'torney,   and  plaintiff  finds  it 

out,  how  to  proceed  ib. 

Infant  plaintiff  not  liable  to  cofts, 
but  Prochein  amf  is  390 

But  infant  defendant  is,  although 
he  names  a  guardian  ib. 

Inquiry, 

In  town  to  give  eight  dafs  notice, 
if  defemknt  lives  within  40 
niil^  of  London  287 

If  ^enue  be  laid  in  the  country 
eight  days  ih. 

Sunday  is  one,  if  not  oik  the  day 
notice  given  a8d 

If  thefe  are  no  proceedings  for 
four  terms,  then  a  term's  notice 
is  to  be  given,  unlefs  the  caufe 
has  been  fttyed  by  injundion. 

ih 

To  be  given  b^ore  ^flbign  day 

Where  plaintiiF  <Doncludes  to  the 
country  oivdefendant's  plea,  and 

fives  notice  of  trial  on  the 
ook,  theiame  notice  (hall  ferve 
for  inquiry  after  judgment  upon 
demurrer,  but  then  notice  ought 
to  be  given  of  the  day,  hour  and 
place  ib. 

Notice  of  inqui ry  for  London      288 

■   '  ^  J Middle f€X     ib, 

Country     ib. 

Notice  of  countermand  269 

Mttft  be  given  two  days  before  in* 
quiry  executed  "  ib. 

Notice  of  continuance  ib. 

The  day  before  will  do  ib» 

Cofts  may  be  recovered  for  not 
executing  inquiry,  fame  as  for 
.   not  going  %Q  trial  ib. 

Writ  of  inquiry  it 

How  to  be  iogroiTed  390 


SherifPs  fees  iV^pr  S90 

Rule  thereon  tf. 

Subpetifa  on  inquiry  A, 

Precipe  for  fame  191 

If  fet  aiide  for  irregularity,  a  nev 

one  nmft  be  ingrofled  3S7 

If  executed  on  rctam  day,  it  ii 
•    good      ^  tf. 

Inquiry  before  the  chief  jofiice, 

how  to  apply  for  it  •  29; 
The  writ  ^1  mQQiry  196 

If  executed  bobre  hira,  he  may 

adjourn  it,  for  want  of  a  wit- 

nels  "  al; 

Inf9kfeni  Debt9ru 

Debtor  charged  in  exscutiot  iaasy 

gaol,  for  a.fum  not  ezoee£a$ 

100/.  may  exhiUt  a  petitioa  a 

the  court,  and    give  fovteca 

days  previous  notice  to  be  £f- 

charged  4^1 

The  notice,  in  town  453 

Ditto  at  the  ailiaes         ^  tk 

Schedule  "         454 

Petition  i 

Affidavit  thereof  45^^ 

How  to  proceed  to  get  a  difi:haf|e ' 

A  pnfoner  had  given  two  noticci; 
the  one  he  did  not  proceed  h- 
der,  and  gave  the  other  fosinBci 
days  incTuiive,  the  court  & 
charged  him,  as  they  though 
in  favour  of  liberty,  they  cnf kt 
make  one  day  indufive,  and  st 
furprife  on  the  pkintiir,  as  k 
had  given  previous  aoike  tk 
terai  oefore  A 

Inierregaiories, 

Examining  witnefles  on  iotem^* 
tories  a4l 

How  to  proceed  in  term,  tad  va* 
cation  *^ 

Where  to  take  the  witncfi  to  be 

examined  34fi 

1W 
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The  fonn'of  intCTTOgatoric$   for 

phiintiff  .     Page  2^^ 

The  like  for  the  defendant      240 

In  what  cafes  attorney  may  make 
up  the  iflue  himfeli  ii6 

How  to  make  np  iiTue,  if  declara- 
tion and  plea  be  of  the  fame 
term  i^. 

The  like  where  they  are  of  dif- 
ferent terms  iiy 

rfow  where  there  are  tw©  or  more 
iffues  218 

How  to  make  up  iifne  againft  two 
defendants,  where  one  pleads, 
and  the  other  lets  judgment  gt> 
by  default  219 

How  to  make  up  iifae  in  a  county 
palatine  220 

The  like  if  it's  a  fTtlcb  ifTue,    to 

.  be  tried  in  the  next  Englijb  coun- 
ty ih. 

How  to  award  venire^  if  iheriiF  a 
party  to  the  fuit  221 

How  to  be  ingrolTed  and  delivered 

it. 

How  to  compel  plaintiff  to  enter 
the  iflue  ^  ih- 

^Rule  cannot  be  given  fame  term 
its  joined  ih. 

tfplamtilF  wants  lime,  how  to  ap- 
ply *  f^. 

No  record  fealed,  before  ifliie  en- 
tercid  222 

Judges  and  Officers  of  the  Court, 

Formerly  the  king  ufed  to  fit  in 
perfon  3 1 

Power  delegated  to  judges         iB. 

Their  power  34 

Formerly  their  commiflions  were 
qua'mdiu  bene  ft  gejjerini^  now 
during  their   g(K>d    behaviour 

ib, 

OfKcers  of  the  crown  fide         35 


On  the  plea  fide  Page  35 

Circuit  36 

Attomies  of  the  court  37 

Judgment  by  Default, 

Signed  in  every  cafe  where  da- 
mages are  to  be  given  28  j 

How  to  Ogn  it  in  cale  2 86 

[f  in  debt  ib, 

Efltry  of  an    interlocutory  judg- 
ment, with  an   imparlance    and    « 
final  judgment  thereon  291 

The  like  where  declaration  of  fame 
term  ,  294 

A  Vegular  interlocutory  judgment 
may  be  fet  afidc,  if  there  are 
merits  286 

How  to  fet  afide  fof  irregularity 

ib. 

The  affidavit  ib. 

Judgment  may  be  figned  without  a 
frefh  demand  of  plea  after  a 
judge's  order  .    ib. 

If  there  be  a  plea  in  abatement 
filed  before  bail  put  in,  not  good» 
and  how  to'proceed  /J,    • 

A  judgment;  recovered  is  not  an 
ifluable  plea,  and  plaintiff  may 
fign  judgment  after  an  order  ob- 
tained to  plead  ifluably         287 

Where  there  are  iffues  in  fadt  and 
inlaw,  theplaintiflF  may  «u;«z<cw 
the  iflues  in  fad,  and  take  out 
inquiry  upon  demurrer  after 
judgment,  and  has  no  occafion 
to  enter  a  nMprofequiy  till  final 
judgment  287 

After  interlocutory  judgment,  and 
before  enquiry,     plaintiff    be- 
comes bankrupt,  he  may  pro- 
ceed in  his  own  name  without  ^ 
fci,  fa,  ib, 

'     Judgments  final. 

Entry  of  final  judgment  after  vcr-   " 
di^  in  cafe  -  257 

Judgment 


I     N     D 

Judgment  by  cognrtnt  aSionem  in 
cafe  Pni^e  302 

A%7  dicit  in  debt  301 

—  '  by  non  fum  informatus 
ih. 

— —  againft  an  adminiftra- 
tor  in  debt  by  confeflTion       '  262 

The  like  in  cafe       ih, 

.  -^ '- Of  %{^tt%in  fiituro  263 

On  demurrer    to   the 

replication  302 

As  in  cafe  of  a  nonfuit,  for  not 
proceeding  to  trial,  after  iflue 
joined  303 

The  like  for  not  entering  thejnue 

Judgment  on    a  replication  of  run 
tiil  record  after  a  rule  to  pro 
duce  fame  303 

Entry  of  a  judgment  on  a  warrant 
oi  attorney  by  ml  dlcit         30 1 


Jurata. 

J IV  at  a  in  l/mdon  235 

hduiiltfcx  2  56 

-; Alfizes  ib. 


Jurifdidion  of  the  Courts. 

The  jurifdiflion  of  this  court  over 
inferior  courts  5 

Ir  is  a  court  of  appeal,  into  which 
maybe  removea  by  writ  of  efror, 
all  determinations  of  th6  court 
of  Common  PUas,  Sec.  ib. 

Grants  ba,  cor  p.  for  relief  of  per- 
fons  wrongfully  iniprifoned ; 
tnandamujjes  to  inferior  courts  to 
oblige  them  to  do  their  duty, 
prohibitions  to  keejp  them  withm 
their  proper  juriididllonj  and 
may  punilli  magiftrates,  and 
others,    for  wilful   or    corrupt 

.    abufe  of  authority  6 

Cannot  hold  plea  under  40s.      7 
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Lithai. 


84 

86 


A  Bailable  i!a///ii/ 
J^  Precipe  for  the  office 
How  to  fue  it  out 
Aitas  and  pluria  capias 
Kon  omittas  Lttitat 
A  common  latitat  with  notice  80 
A  latitat  to  Cbefter^  being  a  coun- 
ty palatine  i^. 
The  like  to  Durbam  '  87 
— ^— —  Lancafikr  ii^ 
To  the  cinque  ports  ib. 

Limitations  of  AQiom.  Vide^?i«jv. 
I 
lA€al  Anions. 

What  aflions  are  local,  which  mnft 
be  laid  in  the  county  where  the 
caufe  of  action  arofe  1 55 

If  brought  againft  officers  of  places 
fortreTpafs,  affault, -battery,  de- 
ceit, ^f.  muft  be  laid  in  the 
county  wher*  it  arofe,  or  they 
will  be  found  not  guilty  ii. 

Popular  aftions  muft  be  laid  in  the 
proper  county  1 57 

Debt  for  rent  againft  the  aflignee 
of  a  term  is  local  1 58 


Members  of  Parliament. 


M 


AY    be   either  proceeded 
againft  by  bill,  or  original 

ih. 

353 

i 


If  by  bill  how  to  proceed 

The  form  of  the    bill 

Sunmions  thereon 

?r,tctpe  for  ditto 

Dillringas 

Alias 

Precipe 

Teftatum  difirirgas 

How  to  appear  . 

When  to  piedd 


7^ 

ih. 

ih, 

ih. 

MtnnriaL 


JUDEX, 


Memorial. 

Of  a  judgment  Pa^e  256 

Affidavit  1^. 

How  to  be  engrofledy  fworn,  and 

regiftered  257 

''        Mittiwms. 

To  a  county  palatine  '  246 

No  vtnire  or  diftringas  ncceffarj 

Mefne  Profits . 

Tlie  nature  of  the  adtion         426 
Proof  thereof  4*7 

Jury  are  not  confined  to  the  mere 
rent  in  their  damages  ih. 

If  brought  by  the  nominal  plain- 
tiff;  court  will  rtay  the  proceed- 
ings till  fecuwty  given  ib. 
Cannot  pay  money  mto  court    428 
Tenants  in  common  may  have  this 
adion                                   4*7 

Money  paid  into  Court. 

When  and  for  why  this  pradice 
was  introduced  178 

In  what  adions  it  may  be  brought 
in,  without  motion  to  the  court 

ih. 

In  what  not        .  '79 

Upon  bond  defendant  may  bring 
inftalment  into  court  ih. 

Owiftrudlion  of  this  a£l  ih, 

Monty  due  by  Rrft  inftalment 
may  be  brought  in,  but  not  to 
ftay  the  plaintiff  frpm  iigning 
his  judgment  1 80 

It  may  be  done  by/fummons  in  va- 
cation i^ 
^  Leave  given  to  plead  bankruptcy 
to  the  Tirft  count*  ^d  pay  mo- 
ney mto  court  ib. 


If  one  defendant  fulFers  jud^ene 

to  go  by  default,  and  the  lecond 

.  is  outlawed,  the  third  ihali  not 

bring  money  into  court     P.  1 80 

Upon  arreft  of  judgment,  plaintiff 
ordered  to  take  tne  money  out  of 
court  '  ib. 

In  what  adions  money  cannot  be 

.    paid  into  court.  ib. 

In  adlion  on  a  judgment  obtained 
in  an  adion  on  a  former  judg- 
*  ment,  execution  ftaid  after  the 
third  judgment  j  on  the  defend- 
ant paying  money  into  court, 
the  debt  and  eolb  recovered  on 
the  fecond  1 8 1 

Offer  is  the  fame  as  if  money  had 
been  brought  in  ib. 

May  be  brought  i  n  on  an  annuity 
bond  ib. 

But  where  bond  is  given  for  a  grofs 
fum  abfolutely  at  a  day  cer- 
tain, and  afterwards  an  agree- 
ment was  entered  into  that» 
fame  fhould  be  paid  by  inftal- 
ments,  with  provifo  that  fame 
fhoi^ld  be  paid  pun€hially  ;  yet 
where  two  were  paid  and  one 
negleded,  the  court  could  not 
allow  that  fum  and  cofts  to  be 
brought  into  court  ib. 

After  iffue  joined,  plaintiff  cftar 
take  out  money  on  payment  of 
the  fiibfequent  cofts  ib. 

What  to  pay  10  the  1 00/.  ib. 

May  with  leave  withdVaw  general 
ijifue,  and  pay  the  money  into 
court  ib. 

Method  of  paying  money  into 
court       ^  tb. 

If  plaintiff  accepts,  how  to  proceed 

182 

If  cofts  are  not  paid  how  to  pro« 
ceed  it. 

Cannot  have  an  attachment        ib^ 

In  what  cafes  defendant  not  liable 
to  pay  cofts  18^ 

MutUA 


f 
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MutualJ)Afls^ 

At  common  law  could  not  fet  off 

Page  174 

How  may  by  ftat.  175 

Mutual  debts  may  be  fet  off  by 

pleading  in  bar,   or   given   in 

.  evidence  on  the  general  liTae 

If  debt  accrues  by  reafon  of  a  pe» 
nalty  in  a  bond,  or  other  Ipe- 
cialty,  the  debt  intended  to  be 
fet  off  muft  be  pleaded  in  bar 

ik 

W^at  muft  be  ihewn  in  the  plea 

ih. 

Mutual  debts  between  a  bankrupt 
and  any  other  perfon,  how  to 
be  fet  off  ih. 

Cannot  fet  off  in  replevin         1 76 

Two  caufes  tried  at  fame  fitting  1 
one  plaintiff  took  a  verdid  for 
his  whole  fum,  and  it  was  held 
he  might  ftill  make  a  fet-off,  and 
after  enter  a  remittitur  in  the  fe- 
cond  adtion  177 

In  what  adfons  there  may  be  a  fet- 
off  .  ib. 

In  what  anions  it  cannot  be  plead- 
ed to,  or  rtotice  given  »h, 

A  debt  barred  by  the  ftatutc  of 
limitations  cannot    be    fet  off 

ih. 

May  after  plea  of  general  liTue 
move  to  withdraw  it,  and  plead 
anew  with  a  fet-off  .  ih. 

A  judgment  in  B.  R.  may  be  fet 
off  againft  one  in  C.  P,  178 

A  fct-<m  reducing  the  balance  un- 
der 40J.  does  not  affe/t  the  ju- 
rifdiftion,  but  plaintiff  is  en- 
titled to  his  cofts  1 76 

When  the  debt  is  of  an  equal  £um, 
there  the  aftion  is  barred,  but 
if  it  be  for  a  lefs  f^^m,  the  de- 
fendant muft  pray  to  have  it  fet 
off  ih 


X. 

Ne  reciplatur. 


WHEN  to  beenteredP.  237 
If  plaintiff  hindered  from 
trying  his  caufe  by  ne  recipiatur^ 
he  may  try  it  next  fittings,  upon 
nolice  ,i, 

NiJiPrius.     VidtRtmd. 

Non  ^mittoi. 

Non  omtttM  bill  of  MiJdUfox     81 
■  cafias  86 


NoHprot. 

If  plaintiiF  does  not  declare  within 
two  terms,  and  defendant  hat 
filed  common  bail,  he  may  figa- 
nonprcs  jig 

Not  bound  to  receive  declaration 
after  .  ih. 

But  if  the  matter  is  under  accom- 
modation, plaintiff  may  have  a 
fid^  bar  rule  for  time  ih. 

To  intitle  (defendant  to  a  n$t^9Sf 
the  bail  muff  be  filed  within  the 
two  terms  340 

Defendant  has  twelve  inonths  to 
.  fign  it  by  bill,  if  hi  apptari  in 
time  ih. 

When  it  cannot  be  figoed  ih. 

If  removed  by  hm.  corp.  cannot  figo 
a  nonpros  U. 

Norc^^a  prifoner  H, 

Executors  and  adminiftratore  pa^ 
cofts  on  fuch  a  nonpros         260 
But  not  on  a  nonfuit  259 

How  to  fign  %- nonpros  by  bill    340 
A  nonpros  for  not  declaring  on  a 
bill  of  MiriMe/ex  ih. 

The  like  on  a  Uttitat  341 

Nonpros  for  not  rq)lying  ^, 

When  feveral  defendants  fever  in 
pleas>  plaintiff  may  enter  a  wfl- 
pru 
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ihs   againft    One   or 
them  before  record 


more  of 
made  up 
Page  34Z 

[a  ajfttmpfit  againft  two  partners, 
one  pleads  a  judgment  recover- 
ed againft  both,  the  other  pleads 
bankruptcy,  a  mile  profequi  mav 
be  entered  as  to  him/ but  it 
(hall  not  deibroy  the  a^on  as  to 
the  other  34a 

Nonpros  by  original,  when  it  may 
befigned  36S 

liow  it  may  be  figned  ih. 

K  nonpros  for  not  declaring  by  ori- 
ginal ib, 

Nonfuis. 

yuSgment  as  in  cafe  of. 

Pormerly  if  plaintifF  did  not  pro- 
ceed to  trial,  defendant  was 
obliged  to  carry  the  record  dowA 
by  pro^tfoy  but  now  may  move , 
for  judgment  as  in  the  cafe  of  a 
ndnfuit  228 

No  notice  for  jud^ent,  as  in  the 
!  cafe  of*  a  nonfuit,  requifite  ih, 
/Affidavit  ih. 

How  to  move  229 

"What  ezcufe  plaintiff  muft  fliew 
to  prevent  judgment  ih. 

If  a  rule  is  made  abfolute,  how  to 
proceed  ih. 

Entry  of  a  judgment  as  in  cafe  of 
a  nonfuit  303 

'How  to  proceed  after  a  peremp- 
tory rule,  and  plaintiff  negleds 
229 

Notices  of  Motion. 

To  fet  alide  an  interlocutory  judg- 
ment coo 

The  like  of  a  judgment  and  in- 
quiry /*. 


The  like  of  judgment  and  execu- 
tion executed,  and  that  the  mo- 
ney may-be  reftored    Page  500 

To  file  conunon  bail  on  an  arreft 

ih. 

To  fet  afide  all  proceedings  for  ir- 
regularity £*. 

To  Ihew  caufe  why  it  fliould  not 
be  referred  to  the  mailer,  to 
compute  principal  and  intereft 
upon  bond,  and  why  upon  pay- 
ment of  cofts  the  bond  Aiould 
not  be  delivered  up  to  be  can- 
celled 500 

To  fliew  caufe  why  the  judgment 
ihould  not  be  fet  afide,  and  that 
the  plaintiff  anfwer  the  matters 
of  the  affidavit  .  A 

Why  the  bail  bond  and  the  pro* 
ceedines  thereon  ihould  not  be 
fet  aiiae  with  cofls  ih. 

Why  the  writ  fhould  not, be 
quaihed,  and  that  the  plaintiiF 
anfwer  the  matters  df  the  affi- 
davit 501 

To  the  fheriff  to  retain  money  by 

'   him  levied  ih. 

Notice  not  to  appear  to  a  writ 

499 

Officers  bf  the  Crown  SiJe. 

WHAT  officers  of  the  court 
belong  to  the  crown  fide  35 

Officers  of  the  Plea  fide. 

What  officers  belong  to  the  plea 
fide  ib. 


Officers  on  the  Grcuit. 

Officers  belonging  to  the  circuit 

SO 

Original  Proceedings  hy, 

i  How  to  proceed  in  conunon  cafes 

1  361 

Prdfcipt 
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Trmife  fiir  aa  origiaal  hi  cafe 
Fagt  362 
Cmpias  thereon  ib 

May  he  fued  out  in  vacation,  ^o* 
<kbt  accrued  after  the  term  end* 
cd»  and  tefted  of  ihe  kft  day  of 
the  preceding  term  ih. 

Fiaes  to  the  kin^  363 

frarcipt  for  original  in  debt        ib, 
Cafimi  tkereon  ^, 

Jkas  and  piuries  364 

7tftatum  tb. 

How  n>  enter  appeaninc«  f^. 

When  to  appear  ib. 

V^  ben  to  put  in  fpecial  ball      365 
How  to  put  in  bail  ib. 

Notice  of  bail  ib. 

Except  iof^  f^.' 

How  fio  julUff  f^. 

May  ruk  the  fKcriff  366 

May  deliTer  deciaraUon  de  bene 
efe  ib. 

TTbe  form  of  declaration  in  cafe 

ib. 
The  like  in  debt     ^  ib. 

Wliere  to  lay  the  ^enu9  Or 

Mnft  now  plead  without  oyer  of 
the  original  writ  ib. 

If  plea  hi  fp^cial,  muft  be  Bled 

ib. 
When  attorney  makes  up  the  iflue 

ib. 
How  to  make  it  np  ib. 

How  to  make  up  record  367 

Jurata  ib.  | 

How  to  pafs  record    .  ib. 

Judgment  by  ekfauh,  how  to  be 
figned  '  ib 

Writ  of  Inquiry  ih. 

How  to  proceed  to  final  jndgn?ent 

368 
How  to  amend  declaration       369 
original 
ib. 
Otttla*wry\ 


Petition   to   amend    the 


^HE  nature  of  this  proceed- 
ing 370 


How  to  proceed  agaitft  tbe  it^ 
feadant  ?a^  yn 

When  it  h  neeefliiy  to  bave  a 
ailecaiur  d. 

How  to  proceed  opoo  tk  a^ 
utfegatum  372 

How  to  petitioa  for  tiie  mouff 
tk. 

The  exigent  37} 

Proclamation  374 

Capitis  uiUj^atun  if. 

What  debts  are  liable  o  be  frTed 

Petition  to  the  lords  yi 

Certificate    to.  he  figned  by  ^ 

clerk  in  court  *7 

Affidavit     of    plaisdffj  dcoaal 

3-« 

When  outlawry  nay  be  Tt?crfd 

by  attorney's  nndcrtaliiiig    •*. 

When  fpecial  bail  mk  he  pa  a 

ji. 

Of  the  appearance  of  the  defcadaJ 

before'  the  quiiuiu  exadui  '0 
How  to  appear  ^; 

If  bail  required,  how  toputiia'*' 
If  juftified^  JuperJeJem  to  J« 

How  to  obtain  it  *^; 

To  enter  a  common  appe^nscec 

no  bail  required  f^ 

After  bail  put  in,  may  move  to  f^ 

verfe    tne  outlawry  of  co^ 

If  goods  be  taken  after  rtvetU 

(defendant     ilatt    he    rcM 

If  fate  is  made,  thci  he  Ml  4s« 
the  produce  *• 

Gooc^s  feized,  and  procecdmf  «^ 
got  into  the  Exche^nrr,  no  tdb- 
tution  ;  but4^  ifhink  tht  rep«^ 
is  wrong  here,  and  nittft  ^"^ 
after  the  fhcrifF  has  pti<i  ^ 
the  monies  ** 

Defendant  cannot  be  taken  Q*^ 

IT 


,     » 


INDEX. 


t  bail  is  requireJl  before  outlawry, 
affidavit  muft  be  made  and  filed 

If  error  is  brought  for  want  of 
pyoclamation  being  made,  the 
defendant  mufl:  put  in  bail,  not 
only  Co  anfwer  the  plaintiff  in 
the  former  fuit,  but  to  a  new 
one  ih, 

Ao  bail  in  error  of  an  outlawry, 
till  reverfal,  and  then  the  court 
take  bail  to  appear  to  an  origi- 
nal, to  be  brought  within  two 
te^ms  f^. 

How  to  fue  out  a  writ  of  er^or  to 
reverfe  the  judgment  s6. 

V  it's  reverfed,  plaintiff  may  after 
commence  a  new  adion  within 
a  year  383 

Bail  on  a  ca^as  ut/ej^atum^*  not  li- 
able to  the  debt^  but  may  ren- 
der 382 

Upon  a  fuperfeJeas  to  the  exigent, 
the  plaintiff  may  deliver  decia* 

,    ration  '  ih. 

V  a  perfon  procures  another  to  be 
I  outlawed  clandeftinely,  he  mud 
;  reverfe  fame  ac  his  own  co(b  ib 
Outlawry  after  judgment         383 

tf  action  be  upon  bond,  deed,  or 
other  fpecialty,  defendant  may 
demand  oyer  of  the  fame       169 

The  demand  of  oyer  170 

Cannot  now  have  vyer  of  the  writ 

ih. 

Defendant  muft  pay  for  oyer^  and 
has  as  much  time  to  plead  after 
it  is  delivered,  as'  he  liad  when 
demanded  «/>. 


Paper  Booh. 

WHAT  they  are 
To  be  made  up  if  plea 
be  fpeciaJ,  by  the  clerk  of^the 
papers  ih. 
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In  what  cafes  attorneys  may  make 
up  the  iflue  ^  Page  20$ 

How  to  make  up  the  paper  book^ 
and  when  it  may  be  done  with- 
out giving  a  rule  to  rejoin       ih. 

What  IS  to  be  paid  to  the  clerk  of 
the  papers  206 

How  to  proceed  on  a  plea  of  a 
judgment  recovered;  if  defend- 
ant returns  the  book  in  the  firil 
inftance  ih. 

If  he  returns  it,  and  ftrikes  out  the 
rejoinder  and  demurs,  how  to 
proceed  207 

Of^  felting  down  demurrer  fo(  ar- 
gument th. 

Proceeding  to  final  judgment 
thereon  in  cafe,  and  alfo  in  debt 
208 
The  defendant  is  at  liberty,  after 
pleading  a  fpecial  plea,  to  ftrike 
out  all  the  pleadings,  and  deli- 
ver the  general  iflue.  eh. 

Where  the  plaintiff  tenders  an  iflue 
on  the  defendant's  plea,  and  no- 
tice of  trial  is  given,  if  defend- 
ant demurs,  and  judgment  ia 
given,  the  notice  ihall  ferve  for 
executing  an  enquiry,  but  plain- 
tiff mufl  give  notice  of  the  hour 
and  place  '  f^« 

A  general  demurrer  cannot  be 
waived,  but  a  fpecial  one  mar 

What  entries  are  to  be  paid  on  re- 
turn of  paper,  or  demurrer  book 
by  defendant  106 

Notice  of  trial  given  for  the  fpe- 
cial iffue,  fhaU  (if  waived)  ferve 
for  notice  of  the  general  iffue 
208 

When  to  return  the  paper  book, 

if  it  be  made  up  and  delivered 

in  term,  or  in  four  days  after 

209 

If  plea  be  not  filed  in  time,  fo  that 
book  may  be  made  up  and  de- 
livered in  term,  or  within  foar 
days 
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days  sfter.;  Jt^.  if  it  be  mftde 
and  delitered  in  eight  days  after, 
defendant's  attorney  mitft  retttrn 
it  in  fowr  days  after  defivery,  or 
judgnient'  Pag^t  209 

if  not  made  sp  and  delivered 
within  eight  days  after  term,  if 
in' London  or  Middle/ex^  not  to 
return  it  «ntil  iont  days  of  the 
ueTt  term  ib. 

But  if  it  be  an  iflbe,  to  be  tried  at 
the  aiiizes,  to  b&  delivered  in 
four  days  ib. 

Eb  all  cafes  if  plaintiff's  attorney 
accept  the  book  after  the  limited 
time,  he  cannot  fign  judgment 

ib. 

When  to  fet  dovrn  demurrer  for 
argument*  2I4d 

If  paper  book  be  of  an  ifllue  in  fa6l, 
the  four  days  for  keeping  the 
i>ook  are  accounted  exclufive, 

.  if  a  demurrer^  pr  iffue  in  lawr, 
inclufive  ib. 

When  plaintiff  concludes  ad  pa- 
iriam^  and  defendant  demurs, 
he  ihall  accept  notice  of  inquiry 

ib. 

Partners, 

If  defendant  does  not  plead  part- 
nerfliip  in  abatement,  he  cannot 
take  advantage  of  it  after,  it 
being  a  waiver  of  the  obje£tion. 
5  Burr.  26 1 1 . 

Paupers, 

What  is  a  pauper  474 
How  they  formerly  were  obliged 

to  fuc  ib, 

Mav  fue  now  if  not  worth  5/,  in 

forma  pauperis  475 

How  to  proceed  ib^ 

The  form  of  the  petition  476  | 

Affidavit  ii,  I 


Is  to  pay  no  fees  through  all  tht 
caufe  till  verdia         fmge  477 

If  he  recovers  5/.  then  he  is  ac- 
coimted  Jitfes^  and  moft  pay  the 
fees  '  ib. 

No  fee  fo  be  ^id  to  his  counfe)  or 
attorney ;  if  he  does,  to  be  £f- 
paupered  4^8 

He  is  not  liable  to  cofb,  hot  to  be 
punifhed  if  the  c6urt  thinb 
proper  ib, 

N^r  is  be  liable  to  cofb  for  jvdg- 
meat  as  in  the  cafe  oi  a  noafoit, 
nor  to  pay  cofb  if  he  brings  t 
new  a£hon,  unlefs  it  appears  he 
has  been  vexatious  i^. 

Nt>t  liiible  to  pay  for  any  ^  the 
pleadings  477 

Cannot  be  admitted  to  defend  47S 

Peefs.     Proceedings  againjl. 

The  peers  of  Scotland  arc  all  pri- 
vileged 348 

Suits  may  be  profecuted  agaoft 
peers,  ^c,  and  their  fenrants, 
noiwrthHanding  their  privilege 

But  they  are  not  to  be  arrefted  y^Q 
How  to  be  fued  '  ii. 

Praecipe  for  original  in  cafe         ib, 
Difttingas  thereon  350 

How  to  appear  tb. 

If  defendant  appears  after  levy 
upon  the  djirin^ais,  be  flttll 
piy  the  cofts  before  the  aioaeT 
is  returned  it. 

Declaration  «^. 

When  to  plead.  ik. 

Special  Plea, 

Within  what  time  a  plea  in  bar  b 
to  be  pleaded  115 

Defendant    mar  plead  ^   namj 

pleas  as  he  pieales  i  -r  1 

How 
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How  to  get  time  to  plaid  in  bar 
Pag€  lyi 
Stfttate  of  limitations  195 

Replication  and  iflue  194 

Plea  of  fet-off  i^, 

Replication  .195 

.  Satjsfadbioa  .  i^ 

RepUcatioa  ^  1^6 

Judgment  recovered  in  C.  P,  in 

cafe  198 

The  likein  dpbt  ' ,  ^9? 

.  Plene   aJminiJiriwit^    ^sA  a  ju^g-r 

DiCQt  outftandiag  .   2100 

Bankrtiptcjir  201 

Tender  and  replication  ,  15$ 
Plea  of  nul  fUlsecord  zot 

.  RepUcatipn  .   i^. 

If  a  judgment  of  the  fame  <^urt 

be  pleaded,  the  term  and  Mo. 

roU  to  be  given  ih* 

Popular  Aahm.     See  title  Mion: 
Howto^ompouo^  tbem,        491 
Poffeffion.    fVriiof,         '   ! 
See  Eje^jfunt.^ij. 
',    Pofiea  247. 

•  For  plaintiff  on  non  nffumffit  264 
How  to  be  ingrpifed  /A. 
The  like  with  a  tdts  26 J 
For  plaintiff  on  mn  eft  foQum  266 

^ Nil  debit  ih. 

— ^ f^ln  trefliafs  ib^ 

•  For  plaintiff  on  a  plea  of  admini^ 

finevit  ib. 


-7- In  fyedment  ^67 
On  noH  affumpfit  infra  fex  annus  ib. 
On  not  guilty  in  irefpafs  ib. 

For  defendanti  on  a  plea  of  pUne 

adm  nifi^ravit  .  ii. 

For  plaintiff  on  non  affumpfit  by  an 

executor  ib. 

F^or  pUintifif  on  a  plea  oi  fohnt  ad 

diem  ii. 


For  defendant  00  non  ^^umpjla 

Page^EK 
For  plaintiff  in  afiault,    on  not 

gmlty  andy^ji  ajfault  demefne  «^. 
For  defendant  on  a  honfuit  «K. 
Entry  of  the  judgment  after  vcr- 

did  on  the  rolfin  cafe  257 
If  the  caufe  is  tried  in  town,  plain* 

tiff's  attorney  indorfes  \hepoftea 

'rtie  court  fees        "'  ^* 

If  tried  in  the  country,  alTociate 

indorCes  it  «^« 

Prijaners.    Proceedit^^  ^ioinfi* 

Row  th^  proceedings  ^^gaiaft  them 
were  formerly  433 

The  prefent  mqde  of  delivering 
.declaration  againft  a  prifonef  in 
the  cuflody  of  a  gaoler        434. 

To  be  alledged  in  declaration  m 
whpf(?  cuftody  defendant  is  435 . 

^ijfo  at  who&  fuit  detained,  or  de- 

,/murrable  ib. 

No  declaration  to  be  delivered  be- 
fore the  return  of  the  writ    ib. 

No  rule  to  appear^  and  plead  till 
affidavit  iUed  of  the  delivery 

And  copy  to  be  produced  before 
figning  judgment  to  the  clerk  or 
the  fecondary  436 

Peclaration  to  be  filed  before  the 
end  of  the  fecond  tejtm^  and  af- 
fidavit  to  be  made  and  filed 
wlfhin  20  daysipieft  after  fuch 

Within  what  time  to  declare  on  an 
.  efcape  warrant  ib. 

The  form  of  declaration  ib. 

How  to  be  ingroiied  and  delivered 

ib. 

Of  filing  it  and  giving  rule  to  ap« 

.  pear  and  plead  ib. 

The  affidavit  of  delivery         437 

The  jplaintiff  mufl  demand  a  plea 

before  he  iigns  judgment        ib. 

Within 
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Within  what  dme  to  plead  Page  442 

To  whom  notice  of  enquiry  muft 
be  given  ^  457 

A  priloncr  itiajr  put  in  bail  before 
final  judgment  ^       443 

If  interlocutory  judgment  is  forgot 
to  be  figned  on  the  firft  rule,  may 
give  a  new  rule  to  piead^  and 
make-  frefK  demand,  fuch  rule 
not  to  be  given  on  the  aflidavit» 
but  in  the  common  way     .    437 

Mufl  proceed  to  final  judgment 
within  three  terms  nejct  after  de- 
claration delivered,  including 
the   term  judgment    is  iignod 

iK 

Muft  be  charged  in  execution, 
within  two  terms  ih. 

Hbw  to  charge  defendant  in  exe- 
cution in  th6  county  gaol      41^8 

If  the  defendant  is  m  cuftody  m 
Nrwgatey^l^iilgatey  or  any  other 
county  gaol,  how  to  proceed 
againft  him  for  a  new  plaintiff 

ibi 

The  like  if  he  is  in  for  felony  .  440 

How  if  he  is  In  cuftody  of  the 
marfltal' '  'ib\ 

When  he  is  to  plead  in  cuftody  of 
the  marjkal  ib. 

Muft  go  to  trial,  and  judgment  in 

•  thfee  terms  ib. 

And  charge  him  in  execution  in 
two  more  ^     ,        ibi 

Declaration  aeain(^  a  prifoner  irt 
cuftody  of  the  marfhal  439 

How  to  charge  a  prifoner  in  exeJ 
cution  in  cuftody  of  the  mar-^ 
ihal         '    •'    '  '      ib, 

Conunittitur  piece  •     ib. 

How  to  chargt  Vi  prifoner  in  cuf-* 
tody'  of  the  marihal,  by  way  of 
a  new  detainer,  .449 

How  to  proceed  "  ib. 

Jf  defendant  removes  ro  the  cuftody 
of  the  marihal,  before  declara- 

'  tion  from  the  Fleet  how  to  pro*^ 
cc^d  ib[ 


Sanie  in  this  court       ■    Tage  441 
But  if  he  be  declared  againft,  msft 
/  proceed  hi  the  fame  court  where 
the  proceTs  iffiied  fi^. 

If  a  prifoner  in  the  Fleet  be  charged 
with  a  declaration  in  C  F,  tsd 
removes  by  ba,  cvrp.  to  the  mar« 
iha1»  the  plaintiff  may  proceed 
to  judgment  in  C  P.  and  theo 
take  him  back  by  ba.  cmrf.  ai 
foHsfaciendum  tb  charge  him  10 
execution  440 

How  to  proceed  by  origiiMLl  ia 
cuftody  of  the  fheriff  441 

Declaration  i, 

if  defendant  a  prifoner  plead  ia 
perfon,  he  does  not  pay  for  the 
ifTue  443 

AUter  by  attorney  i 

Though  a  prifoner  is  fuperfedablt, 
yet  he  may  be  charged  with  de- 
claration, if  not  fuperieded  ^. 
Within  what  time  they   have  to 
-'  plead  in  the  county  giiols     441 
The  conftru6Uon  of  the  rule  44*    : 
Prifoners  are  intitled  to  their  dHV  j 
charge"  for  want  of  declarii^  i 
within  two  terms  next  after  the  1 
return  of 'the  procefs  444  1 

When  on  efcape  warrant  436    j 

How  to  difcharge  him  from  a  cooa- 
.  -  ty  gaol  44$ 

The  Hke  from  the  marfliai        1^. 
If  bj  original  tf.  / 

What  will  prevent  a  difchatve 

If  before  judgment,. though  fuper- 
feded,  liable  to  be  taken  in  ex-   ! 
ecution,  aiiter  after  rf. 

If  plaintiff  does  not  proceed  19 
judgment   within    three    terms 

^  after  declaration,  (including  the 
term  in  which  that  was  delirered 
a!i  one)  or  if  he   fttall   obtaia 

•    judgment,  and  does  not  char^ 

defendant     in    execution    t%o 

terms  after,  including  the  term 

in  which  it  was  given  as  one, 

then 
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then  defendtiit  muft  be  fuper- 
fcded  ^n^^'^ 

Explanation  af  tbe  rule  ib. 

If  writ  be  againft  huiband  and  wife, 
and  the  wife  in  cuftodj,  :(lie  ihall 
not  file  bail  for  ber  bulband  up- 
on fuperfedtai  tb. 

If  piaintiifs  becomes  bankrupts,  and 
the  afTignees  make  due  diligence 
to  charge  the  defendant  in  execu- 
tion, yet  if  he  prevents  it  by 
plea»  he  fkallnoc  befuperfeded 

»>  447 

If  a  lurrcnder  be  after  judgment, 
muft  charge  the  derendant  ra 
execution  in  two  terms  ih. 

But  if  delay  is  made  by  a  writ  of 
error,  he  rauft  charge  him  in 
execution  within  two  terms  after 
judgment  affirmed  ib. 

If  a  render  is  niade  in  EaJUr  Ttrm, 

,  and  declaration  be  filed  of  Ht/a^ 
ry^  when  to  fign  final  judgment, 

.  and  charze  in  execution        447 

flbw  to  difcharge  defendant  ror 
pot  proceeding  to  judgment  and 

'  *  execution  in  cuftody  of  the  /Ke- 
riff  lb 

Ditto  in  ctiftody  of   the  marflial 

448 

'Affidavit  of  the  fervice  of  the  fum* 
mons  ib, 

'Suptrfedeas  for  not  declaring    449 

Fnedpt  for  ditto  ib. 

Ditto  by  original  ib. 

The  like  for  not  proceeding  to  tri- 
'  al  and  judgment  450 

For  not  charging  defendant,  in  ex- 
ecution ih. 

The  like  on  patting  in  good  bail 

ib. 

Cannot  be  taken  after  fuperfedeas 
for  want  of  charging  in  execu- 
tion ib. 

Privilege. 
Who  arc  privileged  66 


Writ  of  pr^edenJ9  P^^  ^fSff 

Procifs. 

In  all  procefs,  the  day,  year,  Kr, 
is  to  be  fet  down,  with  the  nane 
of  the  attorney,  2  Geo.  2.  r.  23. 
Bill  of  Middltjex  bailable  70 

Precipe  ib. 

Alias  ho 

Pluriis  i^- 

not  bailable  Ss 

Cities  and  (owns  having  flieriflrs  83 

Latitat  bailable  -84 

'  AlascapioM  85 

Flufies  ib, 

NoH  omit,  capias  ih^ 

LatitatintoCbeJier  h6 

The  like  into  Durham  87 

The  like  into  the  Cinque  Porit  '  ib* 
Latitat  not  bailable  '  ^ 

ProclamuUien^, 

Vide  Outlawry, 

Puii  Darrien  Coatinuasice. 

When  to  plead  it  50 

It  is  not  allowed  after  demurrer 

determined,  or  verdict  i^« 

Rec9rd  of  Kiji  Print. 

WHAT  it  is  to  contain  234 
How  to  make  up  record 
upon  a  judgment  of  refpondens 
oufier^  and  afterwards  a  plea  in 
chief,  and  iifue  thereon  235 
How  if  there  is  ai  demurrer,  and 
caufe  to  be  tried  before  it's  dif- 
pofed  of  ih. 

How  to  make  up  record  in  com- 
mon cafes  ib, 
Placitat  ih. 
Jurata 
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'  Jurata  im  LottJon  P^gv  23$ 

The  like  in  MiddUfex  236 

The  like  at  the  aflizes  ih. 

How  to  enter  iffue^  and  paft  re- 
cord in  town  238 
How  in  the  countiy  ib, 
Canfe  to  be  entered  two  d^ys  be- 
fore fitting  in  term               ^36 
No  record  to  be  received  in  iWlrV/- 
Mefex  for  the  fitting  after  term» 
iinieis  entered  two  days  after 
theiaft  day                           ih. 
Is  London  to  be  entered  before  the 
adjournment  day                 237 
If  cftufe  i»  not  fet  down,  a  ne  red- 
piatur  may  ■  be  entered             it. 
Every  caufe  is.  to  be  tried  in  the 
order  they  ftand,  ^nlefs,  ^c.  ib. 
If  the  plaintiff  is  prevented  ffom 
trying  his  caufe  oy  ne  recipiatur^ 
he  may  try  it  the  next  fittings, 
upon  notice                            ib. 
If  tne  caufe  is  not  tried,  it  is  to  be 
"  made  a  remdnet  tilt  next  fittings 

ib. 

Remttiiur, 

Judgmept  by  nil  dicit  ia  eje&ment. 
with  a  r<mittitur  Jdmpna       41 5 

. .,  Replication^ 

Replication  and  iflue  on  a  plea  of 

non  ajjumpftt  infra  fex  annos   194 

The  like  to  a  plea  of  tender     197 

^rhe  lik«  where  plaintiff  takef  t^e 

inonev  out  of  court,  and '  goes 

for  a  lurther  fum  196 

Retraxit. 

How  to  enter  a  retraxit  of  de* 
fendant'j  plea  304 

TheeniTjrin  cafe  ib* 

The  like  m  ejeflment  424. 

The  attorney  may  do  thw,  though 
faid  the  contrary  in  many  books, 
but  it's  every  day's  pra^ice  304 


RoSu 
ndeDodutf  Pagem 

RuU  to  plead. 

How  to  dye  rule toplead      iCjj 
When  rule  expires  rf. 

Rule  to  plead  may  be  pxta  atss; 
time  in  term,  or  four  dip  ifter 
ik. 
How  to  apply  for  time  to  pktd 

If  four  tenns  are  elapied,  vbA 
give  a  whok  term's  nodce  to 
plead  a. 

The  clerk  of  the  rules  will  accept 
it  on  the  eifoign  day,  bat  it  can- 
not be  entered  till  the  fiiftdn 
of  term  A 

When  neceffary  to  be  made    16^ 

A  demand  of  plea  ik  1 

How  lo^g  defeodaat  has  to  pbij 

after  .demand  made  ii 

No  deni:^n4  i»  n^ceflkry  to  be  oufc  \ 

where  plaintiff  has  filed  bet 

acpofdin^  to  the  ftatute,  ■■* 

given  nouce  of  the  dedanM 

Qemand  of  ple%  is  a  waiver  rf 

bail,  before  put  in  «i 

it  is  Ae^dla^  againfl  a  pritootf 

Rule  for  JudgtmaU. 

How  to  be  given  Pa^  m 

The  form  A 

If  caufe  be  tried  frithio  term,  aaf 

be  given  at  any  time  within  foK 

days  after  term,  but  cannot  be 

giveq  befo/e  the  day  in  bo»k 

Expires  in  four   daj^   after  it^ 
given  lA 
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No  r«k  i>iK>ft  t  neaf«it,  but  cofti 
may  be  taxed  after  the  day  \n 
bank  iy^  X48 

TTOW  to  enter  fatUfaftion  on 
J    1   vecoiHi  39* 

&tMiadiott  pMe«  th. 

Wlmciob^fllad  i^. 

Sck-f/atias. 

The  nature  of  the  writ  306 

k  mruft  be  fued  in    the    county 

where  the  original  adion  wa4 

Mo  JH.fm.  neeeflary  if  ddcndant 
be  delayed  t^. 

Computation  of  lie  year  ii. 

If  orror  brought  no  need  of  m/a\ 
fa,  till  a  year  and  day  al^er  af- 
tntnance  -  ih, 

K  execution  not  returned  by  the 
Aeriff  or  not  filed,  cannot  en-* 
ter  contiuuanee  to  fave  %,fci.fa, 

ih. 

If  jvdgaent  with  •  cfffei  fsmutU 
there  need  no  fci.  fa,  till  year 
%xA  day  alter  time  elapfed    507 

On  the  death  of  defendant,  tha 
jttdginontamft  be  revived        M. 

The  like  on  the  death  of  plaintiff 

It  is  neceflarjT  in  a  nonfuit  ih, 

V  execution  is  ontf t  fued  out»  need 
not  file  oQtyi'/.  /ir.  ih. 

It  may  be  fued  out  of  courfe  in  i^ 
vmiyoan,  butafterwards  a  nioti^' 
on  QMftft  b«  made  at  fide  bar    ih. 

May  be  fued  out  after  ten  years  on 
motion  without  afidavit  (%vrM# 
y«f  in  mmfi$i)  ih. 

Execution  cannot  be  fued  out  after 
judgment  remed.  If  above  % 
year  and  dajr  ih. 

Set.  fa.  on  which  a  nihil  returned, 
to  lay  fome  time  in  the  office  ih» 


I  AHas  to  lay  four  days  exdfufive 

Page  308 

Each  to  have  fevcn  days  between 

the /€^r  and  return  ih. 

The  firft  /a*,  fa.  left  one  day  bc- 

"  fore  return  good  ih. 

If  to  be  returned  fci,  feci  to  be 

left  four  days  excl  ufive  ih. 

Time  fettled  for  waniing  ih. 

Eight  davs  between  tejte  und  re- 


turn of  tn^fcifa.  only 
How  to  fue  out  fci.  fa. 
Prerci^eioT  fd/fa.    . 
Scire  facias  m  debt 
■«  I      ■   ■  cafe 

trefp^fs 

'  '  — '  trcfpafs  and  affault 

ih. 
covenant 


ih. 
ih. 

310 


ih. 

Agamil  an  adminittratix  in  cafe 

The  like  agaiiift  an  executor    3 1 1 

The  like  by  an  executor  ih. 

The  like  for  ^n  adminiilrator  3 1  z 

If  Wktfci.fa.  be  of  one  term,  and 
the  alias  of  another  how  to  en- 
ter and  docket  Of. 

How  to  jproceed  in  one/rf.  fa.  if 
Jcirefeci  be  returned  ih. 

How  to  fign  judgment  ih. 

The  entry  of  two  fci.  fa\  and 
judgment  ih. 

The  entry  of  one  ih. 

How  to  appear  0,. 

It  on^  IS  lued  out  and  no  procced- 
wg  within  a  vear  and  day,  can- 
not proceed  m  that  314 

Declaration  on  fci.  fa.  ih. 

Cannot  amend  a  fci.  fa.  ih. 

Whete  probate  ought  to  be  taken 
after  final  judgment,  and  before 
revivor  4,4 

TheBkeofanadmioiftration     ih. 

Sci.  fa.  by  a  baron  and  feme,  09 
a  judgment  recovered  by  feme 
whilfl  yWf,  if  after  execution 
awarded  fhe  dies,  it  furvives  to 
the  hufband  9 1  c 


^ 


1     H     D 

Judgment  againft  a  femefoU  ^ho 
after  married,  before  execution 
the  wife  died,  the  hulbftiid  is 
chargeable  ^Pagi  3 1 5 

If  after  motion,  and  judeqient  re- 
vived, defendant  dies  before  ex- 
ecution, a  new  fit.  fa.  muft  be 
fued  outy  but  may  be  without 
motion  ih. 

In  ejectment,  execution  cannot  be 
fucd   out    after  year  and  dav 

And  it  muft  go  againft  the  terte- 
nants  as  well  as  defendant       ih. 

Proceeding*  by  original  upon  a  fci. 
fa.  ib. 

If  the  plaintiff  dies  after  interlo- 
cutory judgment,  it  may  be  re- 
vived by  his  executor  or  admi- 
niftrator  316 

How  to  proceed  thereon  31 7 

Sci.fn.  by  an  executor  after  an  in- 
terlocutory judgment,  and  be- 
fore inquiry  executed  ih. 

The  liice  by  an  adminiftrator  (mar- 
gin) 318 

Declaration  thereon  2'9 

if  no  appearance  how  to  ugn 
judgment  ih. 

How  to  enter  fame  after  final  judg- 
ment ih. 

If  defendant  dies  after  inquiry  ex- 
ecuted, and  before  return,  a 
fci  fki.  goes  ih. 

Plaintiff  may  proceed  after  an  in- 
terlocutory judgment  though  he 
become*  a  bankrupt  ih. 

Sci.fa.  againft  an  adminiftrator. of 
defendant,  after  interlocutory 
judgirient,   and  before  inquiry 

If  a  judgment  be  againft  two,  and 

vifci.fa.  iffues  againft  one,  it  is 

bad,    for   as     the  judgment  is 

joint,  fo  ought  the  fiirt  facias 

521 


E     X 

^cirt  facias  agmnft  BmK 

By  the  terms  of  the  recogniiance 

the^  are  bound  to  render  at  the 

'%na  of  the  fait,  therefore  you 

may  proceed  by  a&ion  or  fci,  fa. 

But  before  any  Droceediags  a  ca. 
fa.  muft  be  taken  out,  and  Ke 
four  days  in  the  ofKce  before  the 
return  ih. 

If  the  a^ion  be  by  ordinal,  Bfteen 
days  is  to  be  between  the  tefte 
and  return  of  cd,fa.  ih. 

If  by  bill,  eight  ih. 

How  to  proceed  by  a^Uoa         ih. 

The  ac'ipiiam  of  the  writ  ik 

Bail  have  eight  entire  days  in  Ml 
term  to  render  A 

If  four  only  in  one  term*  have 
eight  the  next  in  full  term  to 
render  31; 

Proceeding    after  procefs  ferred 

fir* 

It  is  determined  the  bail  are  to  pay 
cofts  on  an  action  ik 

Proceeding  after  procefs  ferved  ih. 

Venue  muft  be  laid  in  MiddUftx 

ih. 

For  what  fum  the  bail  are  liaUe 

ih. 

Proceedings  by  fci.  fa.  againft  bail 

Entry  of  the  recognizance  of  hail 

3H 

How  to  fue  out  fci.  fa.  315 

When  to  be  tefted  by  bill  ami  ori-    ^ 
ginal  ^. 

If  you  mean  not  to  fununon  the 
firft,  may  be  left  one  day  before 
Vetum  ih. 

Mas  four  dayt  '  ^  ih. 

If  only  one  fci,  fa.  how  to  pro- 
ceed •  .  i^- 

.VriVr  faaai  \n  oaf©  3*' 

The  like  in  debt 

P#-^fi>r  for  ditto  317 

Rule 


^^ 
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Rule  for  judgment  Pagg  .327 

Entry  on  the  jroli  of  the  two  /«. 

The  like  of  on*  returned^/,  feci, 

328 
If  /H.  fas.  be  of  dUFerent  terms, 
'  how  to  enter  them  220 

How  to  appear    ^  if. 

The  form  of  the  declaration    .  ik. 
Although  the  laft  fit.  fa,  be  re- 
turnable laft  return ,    jet  you 
may  entitle  dedaration,   as  of 
the  term  generally  ih. 

What  bail  may  plead  in  their  dif- 
charge  iS, 

How  to  prpceed  by  fci,  fa,  if  ac- 
tion be  by  original .  330 
Appearance  to  Vxcfcu  fat  by  ori- 
ginal ih. 
Cannot  levy  cotts  on  fci,  fa.  by  ori- 
ginal aeainft  the  bail            331 
Nor  are  bail  liable  to  the  co(b  in 
.   error    .                                 330 
Ft.  fa.  in  cafe  againft  bail     •    331 
Ditto  in  debt  i^. 
-  Tefatum                                      33Z. 
'./i*./rt.  indebt                            333 
Ditto  in  cafe                        ^       if. 
Within  what  time   the  bail  may 
render,  the  principal              334, 
The  rule  to  be  confbrued  ftriftly 

335 
'  Muft  be  feJente  curia  ih. 

How  to  render  khn  if  in  prifon 

ib. 
If  he  is  a  bankrupt  and  in  prifon, 
and  obtains  his  certificate,  the 
bail,  on  application,  ihall  be  ex- 
onerated ih. 
If  he  is  in  cuftodyfor  felony,  how 
to  apply    •                                 ih. 
How  to  render  the  defendant  in 
town                                     336 
Notice  to  be  given  of  the  render 

if  no  notice  given»  yet  if  a  render 
is  made,  they  fhall  be  exonerated 
upon  pa'yment  of  cpfts  it. 


How  to  exonerate  bail  after  render 

Notice  of  furrender  ib. 

Affidavit  of  the  fervice  thei;eof  337 

Surrender  muft  be  entered  in  the 
nuirfbal's  books  336 

The  bail  may  take  the  principal  on 
9.SufiJay  ,  537 

Qf  ftaying  proceedings  agamil 
bail  where  error  is  Drought  by 
the  principal  if. 

If  bail  apply  in  time,  the  terms 
are  to  render  within  four  days 
after  affirmance  ib. 

Cannot  be  proceeded  againft,  if 
error  allowed  in  time  3^8 

It  is  a  contempt  to  proceed  if  al- 
lowance islerved  m  tim^        ib. 

Will  not  ftay  proceedings  pending 
error,  tiil  oail  put  in  ib. 

Where  no  bail  is  required,  the  bail 
applying  to  ftay  the  proceedings 
muft  undertake  for  the  cofts  m 
error,  if  writ  not  brought  in 
time  ib. 

When  bail  do  not  apply  till  their 
time  to  furrender  is  out;  they 
have  four  days  after  affirmance 
to  pay  ib. 

If  they  undertake  to  pay  four  days 
after  affirmance,    and  the  error  ' 
is  brought  in  the  houfe  of  lords 
after,  it  is  that  affirmance  which 
is  meant      ^  ib. 

Where  the  judgment  is  againft 
the  bail  on  adion,  the  court 
will  ftay  proceedings  till  the 
a^rniance  of  error  againft  the 
principal  upon  terms,  though 
the  /heriff  is  in  pofleiEon  of  the 
goods  339 

Vide  if utuai  Debts.  Page  147 

Plea  of  nen  affumpfit^  and  a  fet-ofF 

161 
L  1  »  Sheriffs. 
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ttov)  t9  Compel  tbem  U  iri^f  in  thw 

Pormerlj  were  tardj  in  retuming 
their  writs  Pmge  104 

Thc7  were  obliged  to  return  their 
wrhs  int6  court  after  term     ib, 

V^ilfully  delaying  the  execution  of 
the  proeefs,  or  having  levied 
monevihan  detain  \U  hable  to 
attachment^  ib, 

$hall»  on  fervice,  of  rule  tn  tQudon 
or  MiJdlefex^  return  the  writ, 
and  bring  in  the  bod/  in  four 
days  105 

tn  the  country  (ix  day^  ib. 

How  to  compel  the  iheriff  to  re< 


turn  V 

bodv  rf. 

If  bail  is  DUt  in  in  due  time*  you 
muft  6rit  except  before  you  rule 
the  iheriflTy  and  the  rules  muft 
keep  pace  with  the  defendant's 
time  106 

Affidavit  of  fervice  of  the  rule,  to 

move  for  attachment  ib, 

■,  when  no  ball  at  all  put 

in  for  attachment  ib. 

How  to  proceed  If  iheriffgoes  out 
of  his  office  xoy 

Dijlrifgas  againft  the  late  ^riff 

ib. 

Need  not  lay  four  days  before  re- 
turn 108 

Precipe  Aiould  fay,  Eor  not  bring* 
ing  the.  body  of  F.  i^\  S. 

How  to  proceed  by  original        iK 

Affidavit  in  order  to  move  to  in- 
creafe  the  iflues  109 

Sheriif  may  put  in  bail  to  fave 
himfelf  ib. 

Affidavit  for  attachment  where  baji 
was  put  in,  but  did  not  jui^ify  1 10 

How  to  get  attachment  ib. 

If  the  coroner  does  not  pay  on  re- 
turn of  attachment,  how  to  {^o* 
oeed  againft  him  ib. 


No  voimitecf  foldicr  Nable  to  pro* 
cefs,  unleG  for  criminal  mat- 
ter>)  or  tlie  debt  IS  ^0/./?^^  the 
New  aa  24G»».  3.  ^.  11.  end. 
tsthis  ^^^6} 

Pkintiffttty,  upoo  notice  gives,, 
file  common  Mil,  nndoroeee^* 
tojodgment  for  ai^  debt^  and 
ftUo  to  OB  outlawry  64 


^pttim  jvy» 


How  to  ftpply  fot- 


ft  fpedtl  Jary 
?3i 


writ,   and  bring   in  thc^^No  coftiof  ft  fp^itl  jury,  unlefi 

"  •»         the  judge  certifies  %^% 

May  have  a  view-  aj3 

How  to  proceed  to  get  one       Uu 

DiftHngai  fof  k  fpecial  jury   141 

Si^iitte  of  Lhmiuiiomn 


The  entry  of  a  bill  of  Afi^/«3r  to 
fkve  the  ftatute  of  limiutiom 

The  like  of  t  Uuitai  391 

Docquet  i. 

If  once  done,  no  necef&ty  to  do  it 
again  ib. 

It  may  heoontiaoed  00  r^Ccao 


tion 


391 


Subpma, 


Smbperftm  to  teftify  141 

Pr^cipt  for  ditto  ik 

Muft  be  ferved  perfonally  ih, 
Witncilbs   to  have  t  roafonaUe 

notice  ,  *     ib. 

How  to  proceed  if  witnels  m  cuf- 

tody  243 

H41.  €tp,  ad  Hfiififmmdttm  ih. 

Prgfcipt  for  ditto  ib. 

Affidavit'  to  ground  it  473 
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Saggeftion  on  the  declaration  of 

the  death  of  one  of  the  olftio- 

xHk  porfnant   to,  the   itatnte 

Paj^e  481 

The  like  al^eriffae  joined   462 

The  like  of  a  defendant  after  vet- 
dia  «^. 

Suggeftion  was  entered  on  £he  mji 
ftiv  reeoiKly  of  the  death  of  one 
o£  the  defendants  in  the  juratoy 
ttfter  verdift,  tipon  error  being 
brought,  it  appears  rightly  en- 
t«f«d  on  the  luiit  roU»  aiid  held 
not  to  be  error  ib. 


If  an  adlton  he  brought  by  one 
citizen  againft  another,  and  he 
does  not  recover  40/.  and  the 
defendant  proves  that  he  was 
rcfident  In  the  citj^  cofts  flull  be 
s  '   allowed  him  483 

How  to  ilpply  to  enter  it  no  484 

Who  is  within  the  defcriptfon  of 
this  aa  ih 

Bot  if  judgment  ffoes  hr  default 
he  ihall  not  be  allowea  fuch  fug- 
geftion  ft. 

The  colb  of  the  motion  arc  to  be 
allowed  if  fuggeftion  goes  485 

What   affidavit    is    necellary    to 

round  the  motion  iB. 

not  difcrctionarjr  In  the  court 
to  allow  the  fuggei^ion,  butth^ 
are  bound  to  grant  it  ii. 

In  what  cafes  it  maj  be  entered 


Suferfnkuf^  See  Tile  Frifintrs  449 
Surrendtr  336; 


Tender. 


VTTHAT  is  •  tender  tSt 

Vy  Mull  be  intde  bt^ttflw 
writ  fued  out  ik» 

How  to  plead  h  to  aa  alSea  in 
debt  184 

The  laee  ia  eaft  1^/ 

Tender  of  goods  liow  f»  ht 
pleaded  A 

Every  requisite  which  is  in  a  ^r* 
ticoltr  cafe  neceflaty  to  the  ▼«- 
lidity  of  a  tender,  mufl  be  fltewa 
to  have  beta  complied  arith»  ^St 
not  good  «l. 

Hdw  to  plead  a  teader  af  Aedf 
^   .     A. 

When  to  plead  a  plea  of  tcoder 

iL 

Frefh  demand  and  refidal        16c 

Money  to  be  paid  into  couit  firs 


186 


Tender  by  JM^ccs 

In  ircipais 

Diftrels 

A  tender  in  tny  moo^  coined  at 
the  miatt  apon  which  there  it 
the  king's  8am^»  11  good       ck 

Bat  a  bank-note  is  not,  unlefs  the 
teaderer  oSen  to  get  cbnage  for 
H  158 

The  plea  of  tender  now  phwdad 

Replication  and  iffue  i^r 

RapKeatiofi  if  he  takca  aioffiey  oat 

of  xrourt,  and  goes  for  farther 

damages  i^ 

Why  fo  called  <i 

Formed  from  the  cannr ical  coaiH* 
tution^  of  the  church  iK 

When  fettled  ik. 

Days  in  bank  $a 

Of  eflbigm  $% 

kkcharlmas  term  and  rctunW      53 
Hilofy 
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Bilary  Page  54 

Eajhr  >        "  ib. 

Trin  ty  ih. 

Observations  on  the  terms'  and  ap- 
pearance dajrs  55 

Tefte  and  Return  of  fFrin.  ■ 

What  writs  muft'  have  fifteen  days 

between  the  lefie  and  retam  5  5 

What  not  56 

'7raiifitory  AStMs.  Vide  Adionu 

Trial.    Notice  &f. 

In  London  and  Middle fex^  and  de- 
.  fendant  lives  wilhin  forty  miJes^ 

*  eight  days  cxchilivc  .  '  22-^ 
If  in  the  country,  and  n}enue  laid 

there»  ten  days  at  leaft  ih. 

If  given  22d  February  for  the  next 

alFizes,  and  *the  commiflion  day 

il  the  4th  of  Marchy  it  s  good 

223 

If    defendajit  lives    above    forty 

•  oniies,  arid  njenue  m^  London  or 
MiddLffx\  fourteen  days      2:42 

Sunday  accounted  a  day,  iJf  not  firll 

or  laft  224 

Where  a  term's  notice  is  neceflary 

223 
When  new  notice  is  recjuifite  ib. 
How  to  put  off  trial  224 

Affidavit  '*• 

What  the  affidavit  Is  to  contain 

225 
Notice  of  trial  for  London  %%\ 
The  like  for  Middle fex  ih. 

The  like  for  theaflites  ih. 

Countermand  in  London  or  Middle^ 

fexy  two  days  226 

If  defendant    lives   above   fortv 

miles,  fix  days  ih* 

The  form  of  a  countermand  ih* 
Notice  of  continuance  ih. 

Cannot  continue  but    once  in   a 

term  ih. 


I  If  plaintiff  does  not  proceed  to 
;     trial  piurfuant  to  notice,  he  mst 

pay  cofts    m  Fagti^ 

Affidavit  227 

How  to  move  v. 

Affidavit  of  demand  and  refu&dof 

the  payment  of  cofts  A, 

May  mo.v&  for  attacbmeat        ti. 

Trial  at  Bar, 

Cannot  be  moved  for  usttl  ifibe 
joined  2^ 

Nor  unlefs  it  be  moved  upon  a£* 
davit  i*. 

In  what  cafes  it  may  be  granted 

It  cannot  be  granted  by  confeit, 

without  leave  of  the  court   A. 

A  fpecial  jury  muft  be  moved  for 

Ne^  Trial. 

May  be  moved  for  within  thefir^ 
four  days,  unlefs,  f^c,         251 

But  muft  be  upon  affidavit ;  unleit 
the  judge  nas  mifdiredcd  tlie 
jury,  and  not  fatisfied  A- 

Will  not  grant  it  in  penal  afidottt 

1^. 

May  be  granted  a  fecoad  tine 

May  be  granted  in  ejeftment   25* 
But  not  on  an  information     ^  ^^ 
May  be  granted  after  nonfuit,  if 
improperly  diredted  «*• 

Muft  be  on  payment  of  cofts  (un- 
lefs, Wr.)  tf- 
How  to  move  ». 
How  to  proceed  if  verdift  fet  a6de 

.    •*• 

Trefpafs.     Vide  Adtions. 

Trwer.    Vide  Adions. 

Ven^tim 
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Ettdiiom  exfonas         Fage'zBz 


Vinire  fadas. 

Venire  facias  239 

The  like  where  there  are  two  de- 
fendants, and  one  lets  judgment 
go  by  default  ih. 

Where  fheriff  is  a  party  it  muft  be 
awarded  to  the  coroner       240 


F^aue. 

The  derivation  of .  the  word     i  $  5 

General  rule  of  law  refpeding  the 
venue  ib. 

Real  adtons  to  be  laid  in  the  pro- 
per countjr  •  1 56 
-  Perfonal  adions  not  ih. 

When  the  adion  is  founded  on 
two  things  in  different  counties, 
how  to  be  laid  ib. 

If  an  aifault  happened  abroad,  may 
lay  venue  in  London  1^7 

Adions  on  penal  ftatutes  muft  be 
kid    in    their    proper    county 

So  asaiaft  ofiicers  or  jnftices      ib 

Nuiuuice,  and  debt  for  rent,  againft 
the  affiznee  are  local  158 

When  plaintifF  may  Igy  venm 
where  he  pleafes  ib. 

Caufe  of  adjon  arifin?  in  two  coun- 
ties, the  'Oenue  fliall  sot  be  laid 
in  a  third  ih. 

Of  changing  the  venue  in  tranfitorv 
adions  ib. 

Court  will  not  changethe  vemie  to 
anv  of  the  four  northern  cir- 
cuit?, previous  to  the  fpring 
circuit  it. 

In  what  cafe^  the  •i^^fftfr  cannot  be 
changed  1 59 


If  the  cahfe  of  adlon  ariflng  )■ 
IValesy  and  the  venue  in  London^ 
it  may  be  changed  into  the  next 
EngUJb  county  Page  1 59 

Cannot  be  changed  into  a  count/ 
palatine,  but  may  be  to  Cbeflfr 

ih~ 

In  what  cafes  it  may  be  changed 
from  a  county  at  large,  into '« 
city  and  county  ib. 

If  caufe  of  adion  arifes  in  Berwick 
the  venue  ihould  be  in  Nertbum-- 
berUuid  160 

Venue  cannot  be  changed  on  an 
adion  on  promiflbry  note      ib. 

An  attorney  has  no  privilege  to 
change  the  venue  if  in  Midddle^ 
fex,  though  he  may  kecp.JC 
there,  if  plaintiff*  ib. 

Within  what  time  venue  nay  be 
chfinged  ib. 

Cannot    aH>ve  until    appearance 

Venue  may  be  changed  before^let 

Summons  and  order  no  bar,  unlefs, 

l^c.  161 

How  to  move  to  change  the  venut 

16a 
Affidavit  ib. 

Upon  plaintiff's  undertaking  to 
^ive  fopie  matter  in  iffiie  anffng 
in  the  county  wherein  the  ac- 
tion is  laid,  the  rule  to  change 
the   venue  will    be  difcharged 

ib. 
How  to  change  the  venue  in  vaca- 
tion ib. 
Formerly  it  was  required  to  give 
'  evidence  in  the  county  wherein 
the  venue  was  retained*  or  be 
nonfuited;  butfince,  the  plain- 
tiff is  bound  to  give  fonie  evi- 
dence                                   1 63 
If  after  rule  to  change  the  venue^ 
the  plaintiff  undertakes  to  bring 
it  Mck|  muft  give  evidence  of 
fome 


taam   vMlf   m    Hmt    coiiaty 
FtT^ett    See  Popa  71. 

Vwm  tfmf  be  mntcci  in  •XfvtCxon 
vfaere  Decmirf  ,    23 

Sbif  tke jwron  or  more  flttil  hftve 
A  MVr  f^* 

Tlie  conftmQton  of  the  t^t        i^. 

JiMvtto^bldiiaviev  S34 


NO  arreft  to  bemtde  in  i^o/ri 
imtels  U>a  df be  ftoioiau  to 
30/.  60 

VV^mWiidkiSof^  to  be  tried  19 
tbe  next  Englifi  coQnt]r»  bow  to 
wmteA  tbe  mtdv^  aso 


No -bailiff;  &r.  to  tdce  emr  iv^r** 
rant,  but  in  prefence  ot  en.eto 
toniC7  ^96 

VTbctt  on  attorney  msftbe  prefent^ 
on  takiag  4  wamint  of  attorney 

Wlnniiot  f^. 

Wben  jmdgment  may  be  entered 
apwitlioiit  motWft  iK 

If  ten  years  pkl,  motion  nraft  be 
Dttde  hi  court  29) 

Henrio  cater  it  up  if  giTen  to  a 
fern  piky  who  afterwards  mar-» 
ries   *  ih, 

K  judgnieiit  be  jiven  to  two,  and 
one  dies  before  judgment  eof. 
t^red,  leave  wU!  be  given  to  the 
ibrvmir  to  enter  k  up  j^, 

Thecourt  will  not  fet  afide  a  war* 


JB    jr.  I 

rant  of  attomev  toeonlds Mj*  j 
ment  to  be  delivered,  it  oS-  1 
tainad  by  ftavd,  bdbreauy  a(e  ; 
has  been  made  of  it      Page  298 

Nor  on  account  of  defendant  being 
in  cuftody  without  an  attonier 
being  4>refent  on  bis  part,  i( 
executed  by  the  defendant  par- 
pofely  with  4  view  to  cheat  tk 
plaintiff  A, 

It  n  good  if  grven  by  one  in  execa^ 
tion^  though  no  attoracy  pvt-  i 
fent  I  but  if  for  more  than  <!«»  ' 
the  court  will  relieve  A  '" 

If  defendant  die  id  vacation,  ottf 
enter  it  up,  for  it  has  rek- 
tion  to  the  firft  day  of  tlw  term 

it 

JttdgmeHt  entered  by  an  atlor^ 
luey't  ckfk  who  HMd  the  nnfle 
of  a  reguUir  attorney,  ftt  aide 

Win  not  fet  it  afide  if  %S 
though  defendant  died  the  d^ 
it  wms  figned  ot  fevcn  n  tte  ; 
morning  ck-; 

If  pkintitf  dies  cannot  ester,  iv  j 

How  to  apply  tn  term  and  vaei^  1 

tioii  A  i 

Aftdavit  peeeflary    to  be  aoli: 

How  10  fign  Judgment  too 

fetftty  of  Uie  judgment  fy  wA  itk 

The  Vkt  hf  rm  fim  infirmasm 

How  to  compel  them  to  mfof 

If  witoefles   are    £oing    abroo^ 
may  be  ezamineop^forea  jw^ 

How  to  proceed  in  t^nn  «L 

The  like  in  vacation  A. 
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and  return  ih. 
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